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RAILWAY  PASSENGER  TRAFFIC* 

L  ThB  DXGBES  07  CABB  BBQX7IBBD  OF  BAILWAT  COMPABIXS. 

1.  No  insurance  of  passengers,  but  only  the  utmost  care,  diligence,  and  skill. 

2.  The  degpree  of  care,  &c.,  is  always  proportioned  to  the  hazards  of  the  business. 

3.  The  fact  that  injury  occurs  on  a  railway,  presumptiTC  evidence  of  negligence 
L  And  it  will  make  no  di£ference  that  the  passenger  had  a  free  ticket. 

5.  Unless  it  was  conditioned  to  be  at  his  own  risk,  or  the  passenger  went  in  some 
nnuflual  mode,  for  his  own  conTcnience. 

II.    Thb    POrWBB    OV    BAILWAY    00MPAKIB8    TO    MAKX    BULBS    AHD    BEGVLATIOBS 
ArrSCTIHO  PAS8XBQBBS. 

K  They  may  e&dude  from  their  cars,  stations,  and  grounds,  persons  haying  no 
bosmess  there,  and  control  the  conduct  of  those  who  haye. 


^A  PUAOTIOAL  TbBATISB  UPON  TBB  LaW  OP  RAILWAYS.      Bt  IsAAO  F.  RbDFIBLD, 

LL.D.,  Chief  Justice  of  Vermont.  Second  Edition.  Boston :  Little,  Brown  &  Go. 
We  shall  be  excused  for  the  frequent  references  which  we  make  to  this  work,  since 
(he  substance  of  our  article  is  based  upon  its  arrangement  and  analysis  of  the  sub- 
ject; and  it  would  be  scarcely  less  than  an  affectation  to  attempt  to  make  it  appear 
etherwise.  The  decided  cases,  too,  as  is  well  known,,  are  so  numerous,  upon  many 
of  the  points  embraced  in  our  article,  that  a  particular  reference  to  all  would,  far 
too  much,  encumber  our  pages.  We  haye,  therefore,  contented  ourselyes  with 
naming  a  leading  case  or  two,  either  English  or  American,  under  each  head ;  and 
referring  the  reader  to  the  aboye  work,  where  he  may  find  all  the  cases  which  had 
been  published  at  the  date  of  the  edition,  carefully  analysed,  with  the  precise 
point  decided  in  each,  abstracted. 
Vol.  X.— 1 
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2  BAILWAY  PASSENGER  TRAFFIC. 

2.  May  discriminate  between  fares  paid  at  stations  and  in  the  cars. 
8.  So  also  between  way-fare  and  through-fare. 

4.  And  may  require  passengers  to  go  through  in  same  train. 

5.  Or  in  a  prescribed  time. 

6.  May  exclude  merchan'dise  from  passenger  trains. 

7.  And  passengers  may  be  required  to  pay  fiye  cents  additional  fare  at  eaok 
payment  in  the  cars. 

8.  Seryants  of  company  may  enforce  the  regulations  in  reasonable  manner 
Their  acts  bind  the  company. 

9.  Company  cannot  enforce  penalties,  except  by  legislatiye  proYision. 

10.  May  not  make  unreasonable  restrictions  as  to  baggage. 

11.  Should  exclude  mere  intermeddlers  from  their  grounds. 

12.  The  law  implies  nuitual  contracts  for  safe  transportation  and  good  behavior. 
18.  And  to  deliTcr  passengers  in  advertised  time. 

14.  And  to  make  adyertised  connections. 

15.  Must  giye  proper  notice  of  time  and  place  of  changing  cars. 

16.  The  rule  of  damages  in  the  seyeral  cases  above  enumerated. 

in.    ThB  BBSPOMSIBILTTT  of  DIFFBKBNT  companies  rOBMINO  OONTIHUOnS  BOUTB, 
WHXBS  TEXT  SELL  THBOUGH  TICKETS. 

1.  Not  commonly  regarded  as  a  partnership. 

2.  But  will  be,  if  entire  line  is  consolidated,  and  net  fare  divided  rateably. 

8.  The  responsibility  for  baggage  is  the  same  as  for  freight,  and  binds  each  com- 
pany for  the  entire  route. 
4.  But  as  to  passengers  it  is  the  same  as  separate  tickets  for  each  road. 

The  Transportation  of  Passengers  upon  railways  is  one  of  the 
most  extensive  and  important  of  the  material  interests  of  the  country. 
There  is  no  other,  perhaps,  which  affects  so  large  a  number  of  per- 
sons, and  at  the  same  time  is  liable  to  become  so  essential  to  life, 
and  health,  and  comfort,  and  every  thing  else,  which  makes  up  the 
sum  of  social  happiness  and  enjoyment.  We  have  thought  there- 
fore, that  we  could  not  do  a  more  essential  service  to  the  profession 
tliroughout  the  country,  than  by  giving  them  a  succinct  and  com- 
prehensive analysis  of  the  law  applicable  to  that  subject  in  its 
numerous  departments.  Nothing  more  than  a  brief  resum^  of  the 
doctrines  and  decisions  affecting  its  complicated  and  manifold  rela< 
tions,  could  be  brought  within  our  narrow  limits.  Its  full  discussion 
would  require  a  volume,  and  one  which  we  hope  some  time  to  wel- 
xome.  But  we  trust  we  shall  be  able,  within  reasonable  compass, 
1  give  tho  outline  of  the  most  essential  topics  which  will  go  to 
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BAILWAY  PASSENGER  TBAFFIC.  8 

make  up  such  a  volume,  devoted  exclusively  to  the  transportation 
of  passengers  upon  railways. 

1.  We  begin  with  the  degree  of  care  required  of  railways  in  the 
transportation  of  passengers. 

1.  There  is  no  actual  insurance  of  the  safe  arrival  of  passengers 
at  their  destination  without  injury  :  Redfield  on  Railways,  §  149, 
pi.  1,  p.  823.  The  degree  of  care  required  of  passenger  carriers 
18  well  defined  by  Etre,  Ch.  J.,  in  Aston  vs.  Heaven^  2  Esp.  R. 
533.  Carriers  of  passengers  are  not  ^*  liable  for  injuries  happening 
to  passengers,  from  unforeseen  accident  or  misfortune,  where  there 
has  been  no  negligence  or  default."  ^^  A  driver  is  answerable  for» 
the  smallest  negligence.**  If  any  degree  of  negligence  have  inter- 
vened in  any  of  the  particulars  which  go  to  make  up  the  entire 
force  and  apparatus  connected  with  passenger  transportation,  a 
liability  for  any  evil  consequences  resulting  therefrom  will  attach: 
Redfield  on  Railways,  §  149,  and  cases  cited. 

2.  The  degree  of  care  and  watchfulness  required  in  any  particu- 
lar business  is  to  be  proportioned  to  the  importance  and  the 
hazards  of  such  business.  If  the  business  be  of  the  highest  mo- 
ment, then  the  care,  diligence,  and  skill  should  also  be  of  a  similar 
character:  Briggs  vs.  Taylor j  28  Vt.  R.  180,  184;  Curtis,  J.,  in 
Steamboat  New  World  vs.  King,  16  Howard  U.  S.  R.  474 ;  Red- 
field  on  Railways,  §  149,  note  6 ;  Fletcher  vs.  Boston  and  Maine 
Railway,  1  Allen  R.  9. 

It  is  Bcarcely  necessary  to  add,  that  when  we  consider  the  vast 
importance  of  railway  transportation  and  its  extreme  peril  and 
hazard  to  life  and  limb  in  case  of  accident,  it  is  proper  that  the 
courts  should  require  every  precaution,  to  insure  the  safety  of  pas- 
sengers, which  study  and  skill  can  devise,  or  art  accomplish.  And 
there  has  generally  been  no  backwardness  in  that  particular  hitherto 
manifested  in  the  courts.  And  the  complaints  which  have  com^e 
from  interested  parties,  as  if  the  courts  made  it  a  rule  to  hold 
every  railway  company  liable,  when  any  loss  or  injury  occurred, 
is  certainly  not  so  well  founded  in  fact  as  one  might  afiect  to*  be- 
lieve. And  if  most  cases  of  accident  are  found  to  be  the  result 
of  carelessness,  it  is  not  so  wonderful  if  courts  and  juxies  hold  a 
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4  RAILWAY  PASSENQER  TRAFFIC 

firm  hand  upon  the  companies.  Jarors,  who  have  the  chief  responsi* 
bilitj  in  deciding  these  questions,  are  generally  shrewd  and  sensible 
men.  And  if  they  have  seemed  to  proceed  upon  any  such  rule, 
as  that  alleged,  it  has  been  because  the  manner  of  an  accident 
occurring,  in  railway  passenger  trains,  has  generally  demonstrated 
that  some  precaution,  having  a  tendency  to  prevent  the  disaster, 
was  omitted,  and  which,  if  it  had  been  taken,  would  probably 
have  secured  the  safety  of  all. 

The  familiar  gossip  of  the  companies  and  their  employees,  too, 
that  railway  transportation  of  passengers  is  the  safest  in  the  world, 
in  proportion  to  the  number  exposed,  has  precious  little  foundation 
in  truth,  as  applied  to  existing  circumstances.  And  if  it  had,  would 
be  a  mere  evasion  of  the  question.  The  inquiry  is  not  how  safe, 
comparatively,  railway  travelling  now  is,  but  how  safe  it  may  be 
made  with  proper  care  and  skill.  If  railway  travelling,  then,  with 
the  existing  want  of  care  and  skill,  is  still  safer  than  any  other,  it 
only  shows  how  entirely  safe  it  is  susceptible  of  being  made.  And 
if  that  be  true,  it  exhibits  the  wrong  of  allowing  such  fearful  acci- 
dents as  now  occur  almost  daily,  in  a  most  inexcusable  point  of 
light.  The  efibrt  to  escape  such  perils  should  be  in  proportion  to 
their  disastrous  consequences.  And  the  degree  of  safety  which 
the  Courts  ought  to  require  should  be  the  utmost  which  is  attain- 
able within  reasonable  limits  of  expense. 

The  truth  undoubtedly  is  that  railway  travelling,  in  this  country, 
with  single  tracks  and  imperfect  construction  and  equipment,  is 
rendered  astonishingly  exempt  from  calamitous  disasters.  But, 
when  we  attempt  to  convince  ourselves  that,  in  its  present  state,  it 
is  less  perilous  than  any  other  mode  of  conveyance ;  the  wish  is 
generally  father  to  the  thought.  The  number  of  accidents  and  dis- 
asters is,  doubtless,  diminished  by  it ;  but  the  fatal  consequences  of 
them,  when  they  do  occur,  are  immensely  multiplied ;  and  it  is  either 
a  delusion,  or  an  affectation,  which  would  induce  any  one  to  argue 
the  contrary.  There  are  hundreds  now  killed,  or  rendered  use- 
less for  life,  by  railway  accidents,  where  one  such  case  occurred  in 
the  former  modes  of  travelling.  It  is  the  very  frequency  of  such 
disasters  that  induces  the  public  mind  to  look  upon  them  in  any 
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Other  light  than  that  of  wholesale  murder.  And  when  they  are 
attempted  to  be  salved  over  by  the  trite  falsehood  of  the  general, 
or  comparative,  security  of  railway  travelling,  it  is  time  to  remon- 
strate, both  against  the  supineness  of  railway  directors  and  em- 
ployees, in  leaving  open  so  much  room  for  these  calamitous  occur- 
rences, and  the  facility  with  which  the  public  mind  is  hoodwinked 
and  deluded  into  the  belief  that  they  are  inevitable,  and  that  they 
are  but  the  necessary  instruments  of  human  demolition,  in  order 
to  secure  us  against  the  too  great  multiplication  of  the  race  and 
the  possible  immortality  of  our  poor  humanity.  The  truth  undoubt- 
edly is,  that  the  public  have  a  right  to  require  that  this  majestic 
mode  of  passenger  transportation  be  made  not  only  as  safe  as  any 
other,  but  that  it  be  made  as  safe  as  it  is  possible. 

3.  The  fact  that  injury  was  suffered  by  any  one  while  upon  a 
railway  train,  as  a  passenger,  is  regarded  as  prima  facie  evidence 
of  the  liability  of  the  company.  Hegeman  vs.  The  Western  Rail- 
way, 16  Barb.  Sup.  Ct.  R.  363 ;  S.  C.  8  Kernan,  9 ;  Redfield  on 
Railways,  §  149,  note  6. 

4.  It  will  make  no  difference  in  regard  to  the  liability  of  the 
company,  that  the  passenger  was  travelling  on  a  free  ticket.  Derby 
vs.  Philadelphia  and  Reading  Railway  Company^  14  How.  U.  S.  R. 
468, 483.  It  is  the  nature  of  the  undertaking,  and  not  the  consider- 
ation, which  creates  the  duty ;  and  it  makes  no  difference  whether 
the  consideration  is  of  a  pecuniary  character,  or  results  merely 
from  the  confidence  reposed  in  the  company.  Their  duty  in  regard 
to  care,  and  diligence,  and  skill,  is  the  same,  in  every  respect,  in 
either  case. 

5.  But  if  the  party  chooses  to  ride  on  the  engine,  or  in  any  other 
exposed  situation,  for  his  own  convenience,  after  being  made  aware 
of  his  peril,  the  company  are  not  responsible  for  the  consequences. 
So  too,  if  one  accept  a  free  ticket  of  the  company,  one  of  the  ex- 
pressed conditions  of  which  is,  that  the  company  assume  no  respon- 
sibility in  regard  to  the  transportation  either  of  the  passenger  or  his 
baggage,  the  condition  is  binding.  Welle%  vs.  New  York  Central 
Railway,  26  Barb.  R.  341.  But  if,  in  such  case,  the  passenger  is 
injured  by  gross  negligence  of  the  company,  they  are  still  liable 
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BUiell  vs.  New  York  Central  Railway,  29  Barb.  602 ;  Redfield  on 
Railways,  §  149,  §  28,  pp.  24-36,  328-330.  And  if  one  ride  upon 
a  freight  train,  for  his  own  accommodation,  he  is  not  at  liberty  to 
demand  the  same  accommodation  or  security  which  would  be  ex- 
pected in  passenger  trains,  but  only  such  as  is  reasonable  under 
the  circumstances.  See  cases  collected  in  Redfield  on  Railways,  § 
183,  note  3. 

II.  The  next  subject  which  seems  to  demand  our  attention  in 
this  connection,  is  the  power  of  railway  companies  to  make  rules 
and  regulations  affecting  the  conduct  of  passengers.  This  subject 
has  been  considerably  discussed,  first  and  last,  but  it  is  now  firmly 
settled,  that  all  such  regulations  as  ape  necessary  and  reasonable 
are  binding  upon  passengers.  Hodges  on  Railways,  553 ;  Redfield 
on  Railways,  §  28,  pp.  24-36,  and  cases  cited. 

1.  Railway  companies  may  exclude  or  remove  persons  from  their 
cars,  stations,  or  grounds,  for  violation  of  the  proper  regulations 
and  by-laws  of  the  corporation.  This  may  extend  to  the  exclusion 
of  persons  having  no  business  there,  and  the  regulation  of  the  con- 
duct of  such  as  have.  Commonwealth  vs.  PoweVy  7  Met.  R.  596 ; 
Hall  vs.  Power,  12  Met.  R.  482 ;  Barker  vs.  Midland  Railway ,  86 
Eng.  L.  &  Eq.  R.  253;  Redfield  on  Railways,  §§  26,  27,  28,  pp. 
24-36,  and  cases  cited. 

2.  Railway  companies  may  discriminate  between  fares  paid  At 
the  stations  and  those  paid  in  the  cars.  This  is  reasonable  and 
just,  since  it  costs  the  company  more  to  collect  fares  in  the  cars 
than  at  their  stations,  inasmuch  as  they  have  it  not  in  their  power 
to  impose  the  same  checks  in  regard  to  accountability.  In  the 
English  and  foreign  railways,  no  passenger  is  allowed  to  enter  a 
carriage  of  the  company  without  a  ticket,  and  it  should  be  so  here ; 
and  would  be,  doubtless,  were  it  not  for  the  difficulty  of  inducing 
Americans  always  to  submit  to  reasonable  constraint  at  the  hands 
of  others,  where  they  do  not  fully  comprehend  its  urgent  necessity. 
In  some  parts  of  the  United  States  the  same  regulations  are  en- 
forced as  on  the  foreign  railways,  but  in  other  sections,  such 
restrictions  would  be  liable  to  produce  embarrassment,  and  in  somo 
cases,  uproar  and  collision  with  the  servants  of  the  company  we 
fear.     But  as  there  is  not  the  least  question  the  companies  have 
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tbe  right  to  the  rigid  and  strict  enforcement  of  all  such  regula- 
tionsy  and  have  also  a  deep  interest  in  their  enforcement,  it  is  hoped 
they  will  soon  be  enabled  to  do  so.  ffilliard  vs.  Qoold,  34  N.  H. 
R.  230 ;  Chicagoy  Burlington  and  Quincy  Railway  vs.  Parks,  18 
HI.  R.  460 ;  Crocker  vs.  New  London  W.  ^  P.  Railway,  24  Conn. 
R.  249 ;  Redfield  on  Railways,  §§  26,  28,  and  notes.  But  where 
railway  companies  make  a  discrimination  between  the  rate  of  fare 
paid  in  the  cars  and  at  stations,  they  must  afford  every  reasonable 
facility  for  procuring  tickets  at  the  stations.  St.  Louis  and  Chi' 
cago  Railway  vs.  Dalhy,  19  111.  353. 

3.  So,  too,  the  company  may  discriminate  between  way  fare  and 
through  fare.  Reg.  vs.  Frere,  29  Eng.  L.  &  Eq;  R.  143 ;  Redfield 
on  Railways,  §  28,  pi.  3,  n.  3,  4. 

4.  And  a  regulation  requiring  passengers  to  go  through  in  the 
same  train,  and  if  they  do  not,  requiring  them  to  pay  fare  for  the 
remainder  of  the  route,  is  entirely  valid.  Cheney  vs.  Boston  and 
Maine  Railway,  11  Met.  R.  121 ;  1  Am.  Railway  Cases,  601 ; 
Redfield  on  Railways,  §  28,  pi.  4,  and  notes.  And  if  the  regula- 
tions of  the  company  allow  a  passenger  to  stay  over  and  then 
complete  his  trip  on  the  same  ticket,  where  he  obtains  the  permis- 
sion of  the  conductor  and  a  memorandum  on  his  ticket,  he  cannot 
claim  that  privilege  without  such  memorandum.  Beehe  vs.  Ayres, 
28  Barb.  R.  275.  And  if  he  refuse  to  pay  additional  fare  he  may 
be  expelled  from  the  cars.     lb. 

6.  So  also  if  one  have  a  ticket  marked  "  goo^  only  two  days 
rfter  date,"  he  is  not  entitled  to  demand  permission  to  ride  upon 
it  after  the  expiration  of  the  time.  Such  a  condition  is  regarded 
as  evidence  of  a  contract  between  the  company  and  the  passenger, 
that  they  shall  not  be  required  to  carry  upon  the  ticket  after  the 
expiration  of  the  term  limited.  Boston  and  Lowell  Railway  vs. 
Prortor,  1  Allen  R.  267. 

6.  A  regulation  excluding  merchandise  from  passenger  trains, 
even  where  it  does  not  exceed  the  weight  of  the  ordinary  baggage 
of  a  passenger,  is  valid,  since  merchandise  is  not  baggage.  Mer- 
rihew  vs.  Milwaukee  and  Mississippi  Railway,  5  Am.  Law  Reg. 
364. 
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7.  And  where  the  company,  by  standing  regulation,  required 
passengers  paying  in  the  cars  to  pay  five  cents  more  fare  than  if 
they  paid  at  the  stations,  and  a  passenger  paid  only  from  sution 
to  station,  it  was  held  that  he  was  liable  to  pay  the  additional  five 
cents  at  each  time  of  payment  Chicagoy  Burlingtan  and  Quincy 
Railway  vs.  Parh%,  18  111.  R.  460. 

8.  The  servants  of  the  company  may  enforce  the  just  regula- 
tions of  the  company  in  a  reasonable  manner ;  and  in  so  doing,  the 
company  are  bound  by  their  acts,  and  responsible  for  any  peril  or 
expense  they  incur  on  that  account.  But  where  a  conductor  or 
other  employee  of  the  company  exceeds  the  reasonable  limits  of 
the  law,  in  applying  gentle  force  in  the  expulsion  of  a  passenger 
from  the  cars,  or  in  any  other  mode  of  enforcing  such  regulations, 
and  thereby  himself  becomes  the  aggressor,  he  is  liable  for  his  own 
acts,  and  has  no  claim  upon  the  company  for  indemnity.  But  the 
authorities  are  not  agreed,  whether  in  such  case  the  company  are 
liable  also  for  the  unauthorized  act  of  their  agent  while  employed 
in  their  business.  The  better  opinion  seems  to  be,  that  they  are 
liable  for  the  acts  of  their  servants,  so  long  as  they  keep  within  the 
limits  of  their  employment,  although  they  exceed  their  authority. 
The  Ea%iem  Counties  Railway  vs.  Broom,  2  Eng.  L.  &  Eq.  R. 
406 ;  S.  C.  6  Railway  C  743 ;  State  vs.  Vermont  Central  Rati- 
way,  27  Vt.  R.  103;  Redfield  on  Railways,  §§  28,  160,  169,  226, 
and  notes.  This  is  certainly  the  general  rule  in  regard  to  the  lia- 
bility of  the  master  for  the  acts  of  his  servants,  and  we  see  no 
reason  to  question  its  application  to  the  case  of  corporations  gene» 
rally,  or  railways  in  particular.  It  is  now  entirely  settled  by  the 
great  preponderance  of  authority,  both  English  and  American, 
that  railway  companies  and  other  corporations  are  liable  to  indict- 
ment for  the  acts  of  their  officers  and  servants  in  transcending 
the  powers  secured  by  their  charters.  Reg.  vs.  Righy,  6  Railway 
Cases,  479 ;  Queen  vs.  Scott  and  others,  3  Q.  B.  R.  543 ;  Common* 
wealth  vs.  Nashua  and  Lowell  Railway,  2  Gray,  54 ;  Same  vs. 
New  Bedford  Bridge  Co.,  Id.  839;  opinion  of  Patterson,  J., 
in  Regina  vs.  Birmingham  and  Gloucester  Railway  Co.,  3  Q. 
B.  R.  231,  and  in  Redfield  on  Railways,  515,  note  2,  §  225. 
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9.  Bat  it  seems  to  be  conceded  that  railway  companies  cannot 
impose  and  enforce  penalties,  either  upon  passengers  or  strangers 
coming  upon  their  grounds,  except  in  conformity  to  express  statu* 
tory  powers  granted  for  that  specific  purpose.  Matter  of  Long 
I$land  Railway,  19  Wendell  R.  87;  S.  C.  2  Am.  Railway,  C. 
453. 

10.  And  a  by-law,  declaring  that  the  company  would  not  be 
responsible  for  a  passenger's  baggage  unless  booked,  and  the  car- 
riage  paid,  is  bad,  as  being  inconsistent  with  the  general  provisions 
of  the  English  statute,  allowing  railway  passengers  to  carry  a  cer- 
tain amount  and  kind  of  baggage.  Williams  vs.  Great  Western 
Railway,  28  Eng.  L.  &  Eq.  R.  439.  But  this  decision  is  ques- 
tioned.    Redfield  on  Railways,  §  26,  note  10. 

11.  There  is  a  pretty  generiil  impression  in  many  portions  of 
the  country,  that  the  passenger  stations  of  railway  companies 
are  public  places,  open  to  the  ingress  and  egress  of  all  persons, 
whether  they  have  business  there  or  not ;  and  that  any  one  has  the 
right  to  pass  and  repass  along  the  track  of  a  railway.  But  nothing 
is  farther  from  the  truth.  Mere  loiterers  have  no  more  right  to 
make  a  railway  station  the  place  of  their  rendezvous,  than  they 
have  to  apply  a  private  dwelling,  or  a  shop  or  storehouse,  to  the 
same  purposes.  And  any  persons  presuming  to  come  upon  the 
company's  land,  whether  at  the  stations  or  along  the  line  of  the 
road,  are  not  only  trespassers,  in  the  strict  technical  sense,  but 
they  are  intruders  and  intermeddlers,  in  the  most  offensive  sense, 
since  they  thereby  not  only  needlessly  embarrass  the  operations  of 
the  company  and  expose  their  own  lives  to  unnecessary  peril  and 
destruction ;  but  they  do  also  in  more  ways  than  we  can  here  stop 
to  enumerate,  sadly  and  painfully  imperil  the  lives  of  others, 
Redfield  on  Railways,  §  27,  pp.  28,  29,  §  172,  note  10.  This  is  a 
thing  which  would  not  be  tolerated  in  any  State  or  country  where 
government,  in  all  its  departments,  was  enabled  to  exercise  the 
proper  control.  But  wo  are  sorry  to  say,  that  the  American 
people,  with  the  best  and  purest  intentions,  are  slow  to  submit  to 
restrictions  upon  their  freedom  of  action,  the  absolute  necessity  of 
which  they  do  not   comprehend.     We  trust   they  are  now  in  a 
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school  where  tliey  will  be  likely  to  grow  wiser  and  better  in  tnai 
respect.  See  the  question  further  discussed  in  Bedfield  on  Rail- 
ways, §  172,  and  notes.  The  company  may  exclude  any  particular 
backman  or  passenger  carrier  from  coming  within  the  precincts  of 
the  grounds  adjoining  their  stations.  Barker  vs.  Midland  Mail 
way,  36  Eng.  L.  &  Eq.  R.  253. 

12.  In  the  absence  of  all  express  contract  the  law  implies  one, 
on  the  part  of  the  company,  for  safe  transportation  according  to  the 
general  course  of  their  trains,  as  indicated  by  their  public  adver- 
tisements and  notices ;  and  on  the  part  of  the  passenger  that  he 
will  pay  the  usual  and  regular  fare,  and  will,  in  all  respects,  conduct 
in  a  decent  and  orderly  manner,  and  conform  to  all  the  legal  by- 
laws and  regulations  of  the  company.  Frink  vs.  Schroyer^  18 
Illinois  R.  416.  And  fare  will  be  presumed  to  have  been  paid  in 
the  ordinary  way:  McQ-ill  vs.  Rowandy  9  Barr,  451 ;  Redfield  on 
Railways,  §  131 ;  HarriB  vs.  Stevem,  31  Vt.  R.  79. 

18.  And  where  railway  companies  do  not  deliver  a  passenger  in 
time,  according  to  their  public  announcements,  whereby  he  fails  to 
make  the  proper  connections,  so  as  to  enable  him  to  pursue  his 
contemplated  route ;  or,  if  he  is  otherwise  essentially  embarrassed 
in  regard  to  his  business,  they  will  be  liable  for  all  damages  thereby 
sustained.  Hodges  on  Railways,  619 ;  Redfield  on  Railways,  §  154, 
note  1. 

14.  And  where  a  railway  company  continues  to  advertise  the 
connection  of  trains,  at  a  point  beyond  the  terminus  of  their 
own  road,  after  the  same  has  been  discontinued,  whereby  one  suffers 
pecuniary  loss  by  not  being  able  to  proceed  in  the  manner  indi- 
cated by  the  advertisements,  the  company  are  responsible  for  all 
damages.  Hawcroft  vs.  Oreat  Northern  Railway^  8  Eng.  L.  & 
Eq.  R.  362 ;  Denton  vs.  Same,  34  Eng.  L.  &  Eq.  R.  154. 

15.  The  company  are  responsible,  too,  that  proper  notice  be  given 
to  passengers  of  the  places  of  changing  cars,  and  that  this  be  done 
in  such  a  manner,  that  every  person  of  common  understanding  and 
watchfulness  would  not  be  in  danger  of  mistaking  its  import,  or  in 
doubt  in  regard  to  following  it.  And  if  this  is  done,  the  company- 
are  not  responsible  for  any  loss  a  passenger  may  sustain  by  mistaking 
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the  place  of  changing  cars,  or  by  taking  the  wrong  train.  But  if 
tho  passenger  discovers  his  mistake  in  time  to  return  and  take  the 
proper  route,  and  is  offered  to  do  so  without  additional  charge,  and 
declines  to  do  it  or  to  leave  the  cars,  or  to  pay  his  fare  on  the  route 
he  is  travelling  off  the  route,  for  which  he  had  tickets,  he  may 
lawfully  be  expelled  from  the  cars.  Page  vs.  New  York  Central 
Railway,  6  Duer,  528. 

16.  But  the  rule  of  damages  which  has  been  adopted  in  some  of 
the  English  cases,  of  allowing  nothing  more  than  the  extra  expense 
at  hotels  and  for  additional  fare,  if  anything,  on  account  of  not 
going  through  by  the  same  train ;  and  refusing  all  allowance  of 
special  damages,  in  consequence  of  los^of  time  and  embarrassment 
in  one's  business  arrangements  and  connections,  seems  almost  like 
a  denial  of  justice.  Hamlin  vs.  Great  Northern  Railway ^  38  Eng. 
L.  k  Eq.  R.  335 ;  Redfield  on  Railways,  §  154.  The  true  rule 
undoubtedly  is  to  allow  such  damages  as  might  naturally  have 
been  expected  to  follow  from  such  an  interruption  as  occurred, 
under  all  the  circumstances,  known  to  the  passenger  at  the  time 
he  purchased  his  ticket ;  such  as  he  would  have  been  likely  to 
have  claimed,  if  the  consequence  of  such  a  disappointment  had 
been  pointed  out  to  him  by  the  company  at  the  time ;  and  not  to 
allow  such  special  damages,  as  might  actually  occur,  contrary  to 
the  ordinary  course  of  events,  and  which  could  not  have  been 
within  the  contemplation  of  the  parties,  or  either  of  them,  at  the 
time  of  entering  into  the  contract.  This  is  in  accordance  with 
the  general  rule  of  damages  now  established  in  analogous  cases. 
Eedfield  on  Railways,  §  154  and  notes,  §  131  and  notes. 

III.  The  precise  liability  incurred  by  the  different  roads  con- 
stituting a  continuous  line,  where  they  sell  through  tickets,  in  the 
form  of  coupons,  for  each  separate  road,  is  sometimes  an  embar- 
rassing question. 

1.  It  is  not,  in  general,  regarded  as  a  case  of  partnership,  so 
as  to  render  each  road  liable  for  all  losses  occurring  upon  any 
portion  of  the  road :  Elhworth  vs.  Tartt,  26  Alab.  R.  733 ;  Brigg$ 
n.  VanderhiU,  19  Barb.  R.  222. 

2.  But  where  the  entire  line  is  consolidated,  and  the  fare  divided 
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rateably,  all  losses  being  first  deducted,  it  has  been  construed  to 
constitute  a  partnership  so  far  as  responsibility  to  third  persons 
is  concerned :  Champion  vs.  BoBtwiek^  11  Wendell,  672 ;  S.  C.  18 
Id.  176. 

3.  And  the  responsibility  of  common  carriers  of  goods,  and  that 
of  passenger  carriers  of  baggage  is  the  same.  The  taking  pay  and 
giving  tickets  or  checks  through,  makes  the  first  company  liable 
for  the  entire  route.  And  it  has  been  held  that,  as  to  baggage, 
each  company  is  liable  for  a  loss  upon  any  portion  of  the  route : 
Hart  vs.  Rensselaer  and  Saratoga  Railway y  4  Selden,  87 ;  Straiton 
vs.  New  York  and  New  Haven  Ratlway^  2  E.  D.  Smith,  184. 
The  person  selling  the  ticket  is  regarded  as  agent  for  each  com- 
pany :  Redfield  on  Railways,  §  128 ;  §  136,  and  notes. 

4.  But,  as  to  the  transportation  of  passengers,  the  rule  has 
been  considered  somewhat  different.  Such  coupon-tickets  import, 
ordinarily,  no  contract  to  carry  beyond  the  limits  of  the  particular 
road  for  which  each  separate  ticket  is  sold,  the  undertaking  of  each 
road  being  several  and  not  jointly  with  the  others.  Each  successive 
road  undertaking  for  its  own  line  and  the  proper  connections 
at  its  terminus :  Sprague  vs.  Smithy  29  Vt.  R.  421 ;  Hood  vs. 
New  York  and  New  Haven  RaUway,  22  Conn.  R.  1,  S.  C.  Id.  502. 
In  this  last  case  the  court  held  that  an  express  contract  by  a  rail- 
way company  to  carry  beyond  its  own  line,  would  bo  ultra  vires, 
and  so  not  binding.  The  decision  in  that  respect  stands  alone, 
at  present:  Redfield  on  Railways,  §  158,  and  notes.  The  sale 
of  tickets  for  long  routes,  in  the  form  of  coupons,  is  regarded 
much  in  the  same  light  as  when  the  tickets  of  one  company 
are  sold  at  the  stations  of  other  companies.  So  far  as  the  trans- 
portation of  passengers  is  concerned,  such  transactions  are  re- 
garded in  the  light  of  agency  rather  than  of  partnership.  We 
trust  we  shall  be  able  to  recur  to  this  subject,  so  replete  with 
interest,  and  so  prolific  of  litigation,  and  give  a  succinct  epitome 
of  the  law  affiecting  most  of  the  questions  which  have  hitherto 
arisen  in  the  courts  of  justice  in  regard  to  it.  In  the  meantime, 
if  what  we  have  said,  shall  induce,  in  any  reader,  the  desire 
that  we  had  said  more  upoL  the  topics  already  discussed,  we  can 
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only  say  that  our  space  forbade  it,  and  that  we  have  said  all  that 
we  deemed  it  prudent  or  proper  to  say,  at  the  time,  upon  thia 
whole  subject,  in  the  work  named  at  the  beginning  of  our  article. 

I.  F.  R. 


RECENT  AMERICAN  DECISIONS. 

In  the  United  States  Oireuit  Court  for  the  Southern  District  of 

New  York. 

PHILIP  ALLEN  ET  AL.,  VS.  F.  SCHUCHARDT  ET  AL. 

8 ,  Mting  for  parties  at  Amsterdam,  put  into  the  hands  of  a  broker  in  the  city  of 
New  York  a  sample  bottle  of  a  quantity  of  madder,  to  negotiate  a  sale.  The 
sale  was  made  in  Rhode  Island,  by  the  broker,  in  the  name  of  S.,  the  foreign 
principal  not  being  disclosed,  under  an  oral  contract  to  A.,  upon  the  inspection 
of  the  sample  bottle,  which  he  refused  to  open  on  account  of  the  instructions  of  S. 
The  madder  was,  at  the  time  of  the  sale,  in  barrels,  in  a  vessel  at  the  port  of 
New  York.  After  the  contract  was  made,  a  bill  of  goods  was  Airnished  to  the 
purchasers,  with  a  clause,  that  *'  no  claims  for  deficiencies  shall  be  allowed  unless 
made  within  seyen  days  ft>om  receipt  of  goods."  The  madder  in  the  casks 
proring  inferior  to  its  apparent  qualities  in  the  bottle,  an  action  on  the  case  was 
brought  against  8.,  by  the  purchasers,  for  damages. 

Hdd — 1.  The  oral  contract  made  in  Rhode  Island,  where  the  statute  of  flrauds  does 
not  prevail,  can  be  enforced  here,  although  the  contract,  if  made  in  the  same 
manner  in  New  York,  would  hare  been  Toid.  The  fact  that  the  merchandise 
was  in  New  York  does  not  affect  the  question. 

i.  The  action  on  the  case  is  a  proper  remedy,  and  it  is  not  necessary  to  ayer  a 
Kimter, 

8.  The  sale  was  by  sample,  and  there  was  an  implied  warranty  that  the  merchan* 
dise  should  correspond  with  the  apparent  qualities  of  the  sample. 

4.  The  clause  in  the  bill  of  goods  respecting  deficiencies,  is  inoperatiye,  as  tht 
contract  was  previously  complete. 

5.  8.  not  having  disclosed  his  principals,  is  personally  liable. 

Before  Nelson,  C.  J.,  and  Shipman,  J. 

The  sample  of  a  quantity  of  madder  was  put  into  the  hands  of  a 
broker  in  the  city  of  New  York,  by  the  defendants,  to  make  sale  of 
it  for  them.  A  sale  was  made  accordingly  to  the  plaintiffs  in  the 
State  of  Rhode  Island,  upon  an  inspection  of  the  sample  bottle, 
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which  the  broker  refused  to  open  on  account  of  instructions  fiom 
bis  principals.  The  sample  bottle  had  been  forwarded  from  Am- 
sterdam to  the  defendants,  previous  to  the  shipment  of  the  bulk^ 
and  was  the  only  sample  of  the  goods,  as  none  accompanied  them. 
The  madder  was  in  barrels,  in  the  vessel,  which  had  arrived  in  New 
York,  about  the  time  of  the  sale.  The  sale  was  made  in  the  name 
of  the  defendants,  their  principals  not  being  disclosed. 

The  opinion  of  the  Court  was  delivered  by 

Nelson,  C.  J. — I.  The  contract  of  sale  in  this  case  was  made  in 
Rhode  Island,  and,  though  verbal,  is  there  valid,  as  no  sale  note 
is  required,  as  in  our  statute  of  frauds.  The  madder,  the  subject 
of  the  sale,  being  in  New  York,  or  elsewhere,  at  the  time,  does 
not  aflfect  this  question.' 

II.  The  action  on  the  case  for  a  false  warranty,  is  certainly  a 
somewhat  antiquated  remedy,  the  action  of  assumpsit  having  taken 
its  place ;  yet  we  cannot  say  that  it  has  been  abolished  or  modified 
on  account  of  the  substitution,  by  the  profession,  of  the  new  remedy. 
There  are  certain  advantages  to  be  gained  by  the  adoption  of  the 
one  or  the  other,  which  are  not  common  to  both,  and,  in  a  count 
upon  a  false  warranty,  the  pleader  need  not  aver  the  scienter  any 
more  than  in  that  of  assumpsit.  1  Wh.  Selwyn,  p.  486 ;  2  East, 
446;  2  Chitty  PL,  p.  101,  N.  P.  276-7;  1  ib.  139.» 

III.  The  sale  of  the  madder  was  a  sale  by  sample,  where  the 
purchaser  had  no  opportunity  to  examine  the  bulk ;  and  where  he 
was  prohibited  by  the  vendors  from  opening  the  sample  bottle  for 
the  purpose  of  examining  the  article,  by  which  act  we  are  inclined 
to  think  they  assumed  the  responsibility  of  maintaining  that  the 
bulk  was  equal  to  the  quality  of  the  article  as  it  appeared  to  the 
eye  in  the  bottle.  The  sale  was  not  only  by  sample,  but  was 
obviously  intended  to  be  such  by  the  vendors,  as  the  sample  of  the 
madder  preceded  the  arrival  of  the  bulk  from  abroad,  and  no 
sample  accompanied  it.  The  sample  thus  previously  forwarded 
wis  put  into  the  hands  of  the  broker  to  sell  the  one  hundred 
barrels  subsequently  shipped.  This  sample  thus  forwarded  was 
the  only  one  furnished  representing  this  quantity  of  madder. 

^  See  Note  1»  pott  >  See  Note  2,  potL 
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IV.  The  sale  being  a  sale  by  sample,  there  was  an  implied  war- 
ranty* that  the  bulk  was  equal  to  tte  sample  in  quality,  which, 
upon  the  evidence  in  the  case,  it  clearly  was  not.  All  agree 
that,  from  an  inspection  of  the  sample,  the  madder  appeared 
to  bo  pure  and  unadulterated.  Fr(»m  a  careful  analysis  of  the 
bulk  by  chemists,  there  was  an  adulteration,  by  sand  and  other 
foreign  substances,  exceeding  thirty  per  cent.  This  evidence  pre- 
ponderates over  the  weight  of  the  testimony  abroad,  taken  on 
commission.     There  was  no  analysis  of  the  article  abroad. 

V.  The  note  at  the  head  of  the  bill  of  goods  rendered  "no 
claims  for  deficiencies  or  imperfections  allowed,  unless  made  within 
seven  days  from  receipt  of  goods,"  was  not  binding  upon  the  pur- 
chasers. The  contract  was  complete  and  binding  upon  both  par- 
ties before  this  bill  was  delivered. 

The  case  is  an  unfortunate  one,  as  both  parties  are  innocent, 
the  fraud  having  been  perpetrated  abroad  before  the  goods  were 
shipped  to  the  defendants,  who  were  mere  consignees. '  The  ques- 
tion is,  which  of  these  innocent  parties,  under  the  facts  disclosed, 
should  suffer  the  loss  ?  The  question  turns  upon  a  dry  rule  of  law, 
and,  according  to  my  idea  of  it,  the  plaintiffs  are  entitled  to  the 
judgment.^ 

The  verdict  of  (10,000  was  taken  by  consent,  subject  to  adjust- 
ment and  the  opinion  of  the  Court  upon  a  case  made.  I  shall 
deduct  thirty  per  cent,  from  the  price  paid  for  the  madder,  as  fur- 
nishing the  amount  of  damages  in  the  case,  and  give  judgment 
for  plaintiff  for  that  sum. 

(1.)  The  fiimiliar  principle  in  this  class  remedy,  and  oonsequently  that  an  oral 
of  eases  is,  *'  that  so  much  of  the  law  agreement  within  that  section,  made  in 
18  affects  the  riffhtt  and  meriu  of  the  con-  France,  and  yalid  there,  cannot  be  en- 
tract,  is  adopted  from  the  foreign  coun-  forced  in  England.  Leroux  vt.  Brown, 
try;  so  much  of  the  law  as  affecU  the  12  C.  B.  800;  S.  C.  14  £ng.  L.  £q.  247, 
nmedy  only,  is  taken  from  the  local  law  (1862.)  The  court  rests  its  decision  upon 
of  the  country  where  the  action  is  the  special  language  of  that  section - 
lm>aght."  Does  the  Statute  of  Frauds  "JVo  action  shall  be  brought  upon  any 
affect  the  contract  or  the  remedy  T  It  agreement  which  is  not  to  be  performed 
has  been  held  in  England,  after  an  ex-  within  a  year,  &o., "unless  the  agreement 
tended  and  elaborate  discussion,  that  the  upon  which  such  action  shaU  be  brought 
foMrtk  section  of  the  statute  affects  the  or  some  memorandum  or  note  thereof 
sSee  Note  9, pott,  ^See  Note  4,poit. 
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shall  be  in  writing,"  &o.  The  construc- 
tion placed  upon  this  language  was,  that 
the  words,  '*  no  action  shall  be  brought," 
evidently  regarded  the  remedy^  and  the 
alternatire  clause  showed  that  the  writ- 
ing was  required  only  for  the  purposes 
of  evidence.  There  were  dicta  to  the 
effect  that  such  a  construction  would  not 
be  given  to  the  seventeenth  section,  re- 
garding sales  of  goods.  These  dicta 
were  followed  in  1855,  by  the  Supreme 
Court  of  Missouri,  in  Houghtaling  v». 
Ball,  20  Miss.  (5  Bennett),  5G3.  The 
court  expressly  decides  that  an  oral  con- 
tract for  the  sale  of  ffoodt^  made  in  a 
state  where  the  Statute  of  Frauds  does 
not  prevail,  can  be  enforced  in  Missouri, 
where  the  statute  exists  substantially  in 
the  language  of  the  English  seventeenth 
section.  Browne,  in  his  work  on  the  Sta- 
tute of  Frauds,  p.  140,  note  5.  (ed.  1867,) 
disapproves  of  the  distinction,  citing  dicta 
in  Carrington  va.  Roots,  2  M.  &  W.  248 ; 
Reade  r*.  Lamb,  6  W.  H.  &  G.  Exch.  180. 
The  Missouri  case,  however,  was  not  be- 
fore him,  and  the  principal  case  is  in  the 
same  direction.  There  is  no  distinction 
in  the  present  New  York  Statute  of 
Frauds,  between  the  two  classes  of  sub- 
jects, and  the  decision  would  embrace 
all  the  sections.  In  Daoosta  vs,  Davis, 
4  Zabriftkie,  819,  the  authorities  are  col- 
lected in  reference  to  the  question  whe- 
ther the  absence  of  the  goods  affects  t)pB 
law  of  the  place  of  contract.  In  this 
case  a  contract  was  made  in  New  Jersey, 
for  the  sale  of  goods  at  the  time  in  Penn- 
sylvania. The  court  arrived  at  the  con- 
clusions reached  in  the  present  case. 

(2. )  The  old  rule  was  that  all  actions 
upon  a  warranty,  whether  express  or  im- 
plied, were  actions  on  the  case.  As  to 
implied  warranties,  see  Keilwey,  91. 

Lord  Ellenborough^  in  the  case  of 
Williamson  vs.  Allison,  2  East,  446, 
(1802,)  says,  that  the  form  of  declaring 
in  assumpsit  in  cases  of  warranty,  had 


not  then  prevailed  above  forty  years,  zn6 
was  adopted  in  order  to  add  the  monej 
counts  to  the  declaration.  The  right  to 
declare  in  assumpsit  on  an  express  war^ 
raoty,  was  first  discussed  and  decided  in 
Douglas,  18,  (1778.)  The  distinction  as  to 
the  necessity  of  alleging  a  teimter  is  that 
if  the  action  is  on  a  warranty,  it  is  not 
necessary,  but  if  it  be  in  the  nature  of 
an  action  of  deceit,  without  any  war- 
ranty^  scienter  must  be  alleged  and  proved : 
Note  to  Williamson  v$.  Allison,  supra; 
Stone  v«.  Denny,  4  Metcalf,  151 ;  5 
B.  &  A.,  797 ;  Bayard  vt.  Malcolm,  1 
Johnson,  453.  The  right  to  bring  an 
action  on  the  case,  for  breach  of  war- 
ranty, is  fully  recognised  in  this  coun- 
try, among  other  oases,  in  80  Maine, 
170;  8  Vermont,  58;  20  Conn.,  271; 
4  Blackf.  298.  An  important  advantage 
may  sometimes  be  secured  in  joining  a 
count  for  fkmudulent  misrepresentation 
with  the  count  on  an  express  warranty, 
and  a  recovery  thus  may  be  had  in  ac- 
cordance with  the  evidence.  A  judg* 
ment  will,  it  seems,  be  a  bar  to  an  action 
of  assignpsit  on  the  warranty :  28  Pick. 
256. 

(8.)  In  determining  whether  a  sale 
is  by  sample  or  not,  a  material  inquiry 
is,  whether  the  article  is  open  for  in- 
spection. It  is  a  reasonable  rule,  where 
it  is  not  present  and  a  sample  is  ex- 
hibited, that  the  sale  shonld  be  treated 
as  being  by  sample. 

The  correspondence  of  the  sample 
with  the  article,  is  the  essence  of  the 
contract,  and  the  purchaser  may  say,  if 
this  correspondence  does  not  exist,  non 
in  hcBc  feeder  a  vent:  Boorman  vi.  John- 
ston, 12  Wend.  576;  Salisbury  p#.  Stei- 
ner,  19  Wend.  159 ;  1  Smith  Lead.  Cas. 
77 ;  note  to  Ohandelor  vt.  Lopus.  This 
principle  is  in  like  manner  true  of  a 
written  contract  for  articles  of  a  pariicti- 
lar  name  not  open  to  inspection  :  Wieler 
Vi,  SohiUzzi,  17  C.  B.  617. 
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Wh^  the  article  and  sample  are  both 
:pen  to  the  purchaser,  the  same  princi- 
ple does  not  necessarily  preTail.  There 
sust  be  an  agreement  to  sell  by  sample, 
or  tt  least  an  understanding  of  the  par- 
ties that  the  sale  is  to  be  a  sale  by  sample : 
W&ring  P9.  Mason,  18  Wend.  434.  The 
question  can  only  be  answered  by  a  view 
of  all  the  circumstances  of  each  case, 
and  the  Intention  of  the  parties  must  be 
gathered  from  their  acts.  It  is  a  ques- 
tion of  intention,  and  must  be  submitted 
to  the  jury.  The  evidence  must  be  sufl5- 
cient,  from  which  the  jury  can  find  that 
the  sale  was  intended  to  be  a  sale  by 
umple :  Beime  vm.  Dord,  1  Selden,  95 : 
Uargous  vt.  Stone,  1  Selden,  78.  An 
exhibition  df  a  sample  in  such  case, 
vithoat  anything  more,  is  only  a  repre- 
ientation  that  it  has  been  taken  fairly 
from  the  bulk  of  the  commodity :    lb. 

In  case  of  a  technical  sale  by  sample, 
if  the  article  is  not  equal  to  the  sample, 
the  contract  may  be  rescinded  or  the 
merchandise  may  be  retained  and  an 
action  for  damages  be  brought :  2  Kent*s 
Com.,  481 ;  Story  on  Contracts,  {  540 ; 
tathorities  collected  by  Jewett,  J.  1 
field ,  99. 

The  question  decided  in  this  case,  thai 
the  merchandise  must,  under  the  facts 
frored,  eorreepond  with  the  aj^pearanee 
of  the  sample,  and  not  simply  with  its 
real  qualities,  is  of  the  first  impression. 
The  vendor  may  be  regarded  as  estopped 
from  denying  that  the  apparent  and  ae- 
Am/ qualities  of  the  goods  were  different. 


(4.)  The  defendants  were  liable,  not 
having  disclosed  their  correspondents, 
on  well  settled  principles  of  law.  If 
they  had  aisclosed  their  principals,  the 
question  would  have  been  raised,  whe- 
ther, as  foreign  factors,  the  presump- 
tion of  low  is  that  the  dealing  was  ex- 
clusively with  them.  This  doctrine, 
which  was  advanced  by  Judge  Story, 
(Agency,  sec.  268,  and  note  290,  423,) 
was  combated,  2  Kent  Com.  680,  681 ; 
22  Wend.  244;  disapproved  and  dis- 
carded in  Green  vt  Kopke,  18  C.  B.,  648, 
(1856,)  and  in  Oelricks  vt.  Ford.  28 
How.  U.  8.,  49.  (1869.)  Nelson,  J.,  de- 
livering the  opinion  of  the  court.  The 
question  is  one  of  intention,  to  be  gath- 
ered from  surrounding  circumstances, 
such  as  usage,  &o.  The  fact  that  the 
principals  were  foreigners,  might  be  an 
element  in  reaching  the  conclusion. 
Jervis,  C.  J.,  in  Oreen  vt.  Kopke;  Cole- 
ridge, J.,  in  Mahony  vt.  Kekul^,  6  El- 
lis &  Black.,  pp.  125, 180.  See  Heald  vt. 
Kenworthy,  10  Exch.  789.  "  The  ques- 
tion is  one  of  fact  and  not  of  law,*' 
Parke,  B.  The  doctrine  itself  was  only 
extended  to  goods  sold  by  oral  contract. 
Bray  vt.  Kettell,  1  Allen  (Mass.,)  80. 
(1861,)  per  Bigelow,  C.  J.  Where  there 
is  a  written  contract,  properly  executed 
by  an  agent,  as  if  signed  *'  A.  B.,  princi 
pal,  by  C.  D.,  agent,"  and  the  language 
is  unambiguous,  a  foreign  factor  is  no 
more  liable  than  a  domestic  factor, 
S.  C. 

T.  W.  D. 
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In  the  Supreme  Court  of  Penniylvania^  1861. 

JEPTHA   KILLAM   V%.  GEORGE  KILLAM. 

] .  An  est-ate  already  descended  cannot  be  divested  from  the  legal  heirs,  and  giyei 
to  the  bastard  child  of  an  intestate,  by  a  subsequent  statute  of  legitimation ;  bat 
the  legislature  may  cure  the  taint  of  a  bastard's  blood  for  the  purpose  of  future 
inheritance. 

I  By  an  act  of  the  Legislature,  passed  in  1858,  it  was  provided  that  Qeorge  W,  K., 
son,  and  Emily  M.,  daughter  of  George  E.,  shall  have  and  eiyoy  all  the  righU 
and  privileges,  benefits  and  advantages  of  children  bom  in  lawful  wedlock,  and 
shall  be  able  to  inherit  and  transact  any  estate  whatsoever,  as  fully  and  com- 
pletely to  all  intents  and  purposes,  as  if  they  had  been  bom  in  lawful  wedlock." 
The  persons  named  were  children  of  George. K.,  in  point  of  fact,  by  the  same 
mother,  who,  after  their  birth,  but  before  the  passage  of  the  act,  had  been  mar- 
ried to  a  third  person,  X.  At  the  date  of  the  act  all  parties  were  living.  George 
W.  died  in  1859,  unmarried,  and  without  issue,  seised  of  land  which  had  been 
conveyed  to  him  by  his  father.  In  an  ejectment  by  the  father  against  a  grantee 
of  X.  and  his  wife :  Held^  that  the  effect  of  the  act  of  1858,  was  to  remove,  for 
all  purposes  of  inheritance,  the  defect  of  blood  of  the  children,  as  though,  at  the 
time  of  their  birth,  their  parents  had  been  lawfully  married ;  that  the  land 
passed,  under  the  intestate  laws  of  this  State,  to  his  natural  parents  for  tlieii 
joint  lives,  notwithstanding  that  the  mother  was  then  still  the  wife  of  X.,  re* 
mainder  to  his  natural  sister,  Emily  M.,  in  fee ;  and  therefore  that  the  father 
was  entitled  to  recover,  but  only  as  to  an  equal  moiety  of  the  land. 

8.  Held^  also,  that  the  case  was  not  affected  by  the  general  law  of  1855,  which 
provides  that  the  estate  of  a  bastard,  dying  unmarried  and  without  issue,  shall 
pass  to  his  mother  absolutely. 

4.  Hddf  further,  that  the  fact  that  the  conveyance  of  the  land  in  question  to  George 
TT.  K.,  by  his  father,  was  expressed  to  be  in  consideration  of  natural  love  and 
affection,  was  not  material. 

Error  to  Common  Pleas  of  Wayne  county. 

The  opinion  of  the  Court  was  delivered  by 

Woodward,  J. — The  reason  why  a  bastard  cannot  inherit,  by 
the  common  law,  is  because  he  is  the  son  of  nobody.  Having  no 
ancestor,  his  blood  possesses  no  inheritable  quality;  though  m 
respect  of  his  own  children,  it  has  the  usual  descendible  quality 
of  pure  blood.  But  a  bastard  may  be  made  legitimate  and  capa- 
ble of  inheriting,  says  Blackstone,  and  4th  Inst.  86,  by  the  trau- 
Bcendant  power  of  an  act  of  Parliament,  and  not  otherwise^  as 
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was  done  in  the  case  of  John  Gaunt's  bastard  children  by  a  statute 
of  Richard  II.  We  have  on  our  statute  books  acts  of  legitimation 
without  number.  Because  our  constitution  is  silent  on  the  sub- 
ject, the  legislative  power  is  plenary.  I  am  not  aware  that  it  has 
ever  been  questioned.  An  estate  that  has  already  descended  to 
the  legal  heir  cannot  be  divested  and  given  to  the  bastard  by  a 
sabsequent  act  of  legitimation ;  but  that  the  taint  of  his  blood 
may  be  cured  for  the  purposes  of  future  inheritance  by  the  healing 
touch  of  the  legislature,  is  not  to  be  doubted.  It  is  not  so  ques- 
tionable an  exercise  of  power  as  the  restoration  of  inheritable 
blood  by  the  reversal  of  an  attainder  for  treason ;  for  the  corrup- 
tion there  proceeds  from  disloyalty  to  the  State,  which  is  a  much 
more  grievous  offence  than  fornication. 

The  business  now  in  hand,  however,  is  not  to  vindicate  the 
legislative  power  to  restore  bastards,  but  to  interpret  an  act  of 
legitimation.  In  1853  the  legislature  enacted,  "  that  George  W. 
Killam,  son,  and  Emily  Miles,  daughter,  of  George  Killam,  of 
Wayne  county,  shall  have  and  enjoy  all  the  rights  and  privileges, 
benefits  and  advantages  of  children  born  in  lawful  wedlock,  and 
shall  be  able  and  capable  in  law  to  inherit  and  transmit  any  estate 
whatsoever,  ae  fully  and  completely,  to  all  intents  and  purposes, 
as  if  they  had  been  born  in  lawful  wedlock." 

These  are  very  large  enabling  words.  The  very  definition  of  a 
legitimate  person  is  one  born  in  lawful  wedlock,  and  whatever 
capacities  to  inherit  or  transmit  an  estate  such  a  person  possessed 
in  1853,  or  should  acquire  thereafter,  were  to  belong  to  George  W. 
Killam,  and  to  be  among  his  *' rights,  privileges,  benefits,  and 
advantages."  So  much  is  clear.  But  lawful  wedlock  with  whom  ? 
The  mother  of  George  W.  and  Emily  is  not  mentioned  or  referred 
to  in  the  enactment.  Whether  they  were  children  of  the  same 
mother,  and  who  was  the  mother  of  either  or  both,  the  legislature 
seems  not  to  have  known  or  inquired.  They  meant  undoubtedly 
that  the  children  should  have  the  same  legal  capacities  as  if  their 
father  had  been  at  their  birth  the  lawful  husband  of  their  mother, 
and  it  is  fortunate  that  the  construction  of  the  act  is  rendered 
eafier  by  the  ascertained  fact  that  they  had  a  common  mother. 
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Elizabeth  Tyler  was  the  mother  of  both.  They  were  both  boro 
before  1821.  After  their  birth,  but  long  before  the  act  of  1863, 
their  mother  was  married  to  Nathaniel  Tyler,  and  both  she  and 
the  father,  George  Killam,  survive  both  children.  Emily  married, 
and  died  in  1860,  leaving  a  husband  and  three  minor  children. 
George  W.  died  intestate  in  1869,  unmarried,  and  without  issue, 
seized  in  fee  simple  of  two  hundred  and  eighty  acres  of  land,  the 
subject  of  the  present  controversy.  In  1860,  Tyler  and  wife  con- 
veyed the  land  to  Jeptha  Killam,  with  a  full  notice  that  it  was 
claimed  both  by  the  father,  George  Killam,  and  by  the  sister, 
Emily  Miles,  then  still  alive.  This  ejectment  was  brought  by 
George  Killam,  the  father  of  the  bastard,  against  Jeptha,  the  pur- 
chaser, from  the  mother  of  the  bastards,  and  upon  this  state  of 
facts  the  court  so  construed  the  act  of  1868,  as  to  give  the  judg- 
ment and  the  land  to  the  plaintiff. 

The  necessity  of  defining  the  exact  effect  of  the  act  of  1853, 
is  shown  by  our  general  intestate  laws,  which  provide  for  the 
succession  to  the  estates  of  intestate  children,  whether  they  be 
legitimate  or  illegitimate.  If  legitimate,  the  real  estate,  by  the 
8d  section  of  the  act  of  8th  April,  1833,  relative  to  intestates, 
goes  to  the  father  and  mother  of  the  intestate  child  during  their 
joint  lives  and  the  life  of  the  survivor ;  and  by  the  6th  section  to 
them  in  fee  simple,  "in  default  of  issue,  and  brothers  and  sisters 
of  the  whole  blood  and  their  descendants."  If  the  descendant  be 
an  illegitimate,  then  by  the  3d  section  of  the  act  of  27th  April, 
1856,  his  real  estate  goes  to  his  mother  in  fee  simple. 

Was  George  W.  legitimate  or  illegitimate,  when  he  died  in 
1859  ?  That  depends  on  the  effect  of  the  act  of  1863.  If  legiti- 
mate, then  his  father  and  mother,  both  being  alive,  take  a  joint 
estate  for  life  in  his  lands,  and  his  sister,  being  of  full  blood,  took 
the  remainder  in  fee,  which  at  her  death  descended  to  her  heirs 
If,  on  the  other  hand,  he  was  illegitimate,  then  under  the  act  of 
1866,  his  mother  took  the  whole  in  fee  simple. 

The  learned  judge  must  have  thought,  as  the  counsel  for  the  de 
fendant  in  error  argues,  that  after  the  act  of  1863  the  children 
ceased  to  be  illegitimate  only  as  ^^  between  their  father  and  them 
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tcltfts.'*  Notwithstanding  the  full  and  strong  terms  of  that  legis* 
iation,  counsel  will  not  agree  that  it  legitimated  the  children  any 
further  than  as  concerned  the  one  parent.  To  concede  that  it 
legitimated  them  as  to  both  parents,  would  admit  the  mother  to  a 
joint  inheritance.  The  immediate  effect  of  such  a  qualified  con- 
struction of  the  act  must  be  to  leave  them  illegitimate  as  to  the 
mother,  and  then  the  act  of  1855  brings  her  in.  The  only  answer 
which  the  counsel  make  to  the  act  of  1855  is,  that  George  W. 
Killam  was  not,  at  its  passage,  of  the  class  to  which  it  applied. 
He  had  been  created,  say  they,  the  legitimate  son  of  his  father  by 
legislative  enactment.  He  had  been  taken  out  of  the  inferior 
class  of  illegitimate,  '^  and  clothed  with  all  the  civil  rights  of  the 
superior  class  of  legitimate  children." 

The  argument  is  manifestly /sb  de  8e.  You  kill  your  first  posi- 
tion of  a  qualified  or  half  legitimation,  by  your  second,  which  in- 
vests the  children  with  all  the  civil  rights  of  legitimacy.  The 
question  here  is  not  one  of  inheritance,  but  of  transmission. 
George  W.  might  have  controlled  the  direction  his  estate  should 
take  by  a  will,  but  he  elected  to  leave  it  to  the  transmission  of 
the  intestate  laws.  He  must  be  presumed  to  have  known  what 
they  were. 

It  is  a  truism,  too  simple  to  need  more  than  mere  assertion,  that 
for  the  purposes  of  the  intestate  acts  he  must  have  been  either  le- 
gitimate or  illegitimate.  They  provide  for  no  mongrels  or  hybrids. 
Then  let  it  be  said  that  he  was  legitimate,  that  though  not  born  in 
lawful  wedlock,  the  transcendant  power  of  the  legislature  has  made 
him  equal  to  a  son  born  in  lawful  wedlock,  that  though  hie  mother 
was  not  ascertained  or  mentioned  by  the  legislature,  she  is  fully 
identified  by  the  parties  litigant,  and  her  maternity  admitted  in  the 
record  before  us,  and,  therefore,  that  in  legal  judgment  she  should 
be  recognised  as  entitled  to  a  joint  life  estate  with  the  defendant 
in  error  in  the  decedent's  lands.  What  is  the  objection  to  this?  It 
may  be  said  it  is  giving  undue  effect  to  the  act  of  1853— that  it  is 
virtually  making  wedlock  betwixt  a  man  and  a  woman  who  is  mar* 
ried  to  another  man — that  if  the  bastards  had  had  several  mothers, 
it  would  be  marrying  Killam  to  each  of  them,  and  that  it  est^b- 
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liflhes  inheritable  blood  betwixt  a  brother  and  sister,  as  well  as 
between  a  father  and  his  children.  Let  all  these  consequences  be 
accepted,  and  what  do  they  amount  to  ?  Notwithstanding  Mrs. 
Tyler's  present  wedlock,  she  might  have  been  Killam's  lawful  wife 
yi9hen  these  children  were  born.  The  legislature  were  not  necessa- 
rily guilty  of  an  historical  untruth,  or  even  of  an  anachronism,  in 
enacting  that  she  was.  A  divorce  would  have  qualified  her  for  the 
second  marriage.  How  do  we  know  that  these  children  were  not 
born  in  lawful  wedlock,  the  legislature  having  said  they  were? 
How  can  we  impeach  the  union  between  the  parents,  whatever  it 
was,  since  the  legislature  has  made  it  lawful  ?  And  why  should 
not  the  act  be  construed  to  make  George  and  Emily  brother  and 
sister  ?  It  is  judicially  ascertained  that  they  were  children  of  the 
same  father  and  mother,  and  they  have  been  legislatively  declared 
legitimate.  They  then  were  in  law,  as  in  fact,  brother  and  sister 
of  the  full  blood.  As  to  the  embarrassment  which  would  be  upon 
us  if  they  had  happened  to  have  been  born  of  diflferent  mothers, 
sufficient  unto  the  day  is  the  evil  thereof.  That  question  is  not 
before  us,  and  it  shall  not  distress  us. 

The  other  construction  of  the  act  of  1858,  that  which  qualifies 
the  legitimacy  granted,  is  not  free  from  greater  difficulties.  It  is 
opposed  to  the  terms  of  the  enactment,  which  is  sufficient  to  set  it 
aside.  We  have  seen  that  the  words  used  by  the  legislature  were 
large  enough  to  confer  all  the  civil  rights  of  legitimacy,  and  as  it 
was  a  remedial  and  a  humane  law,  it  ought  not  to  be  cramped  in 
the  construction.  But  again ;  the  intestate  laws  cannot  be  admin- 
istered on  the  theory  of  a  partial  legitimacy.  This  is  apparent 
enough  from  what  has  been  already  said.  It  is  to  be  observed 
that  when  they  admit  the  mother  to  the  inheritance  of  a  deceased 
child,  whether  a  legitimate  or  illegitimate,  they  admit  her  not  as 
the  wife  of  the  father,  but  as  mother.  It  is  of  no  moment,  there- 
fore, that  Mrs.  Tyler  is  not  Killam's  wife,  since  he  confesses  her 
to  be  the  mother  of  his  children.  In  that  maternal  character  she 
takes  under  the  intestate  law.  If  the  act  of  1853  was  intended 
for  the  very  special  purpose  supposed  by  counsel,  of  establishing 
relations  between  the  father  and  son  in  respect  to  the  land  in  ques- 
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tion,  how  do  they  account  for  Emily  being  embraced  in  it,  between 
whom  and  her  father  there  were  no  transactions  in  land  ? 

In  view  of  the  diflSculties  of  both  constructions,  we  think  it  more 
congenial  to  the  spirit  of  our  intestate  laws,  and  more  honorable  to 
the  motives  of  all  parties,  to  impute  to  the  act  of  1853,  not  the 
narrow  and  inconsistent  purpose  contended  for,  but  the  more  gene- 
rous intent  of  eradicating  all  manner  of  taint  from  the  blood  of 
both  George  and  Emily,  and  compelling  the  world  to  treat  them, 
for  all  purposes,  as  legitimate.  The  consequence  is,  that  George 
could  transmit  and  Emily  could  inherit  under  the  intestate  laws  as 
if  no  defect  had  ever  existed. 

We  see  nothing  to  change  our  judgment  in  the  fact  that  this  land 
was  conveyed  to  George  W.  by  his  father  for  a  consideration  of 
natural  love  and  affection.  He  held  it  as  a  purchaser,  and  at  his 
death  the  fee  simple  descended  to  his  sister,  subject  to  a  life  estate 
of  his  father  and  mother  for  their  joint  lives,  and  the  life  of  the 
survivor.  By  her  the  mother's  conveyance  to  Jeptha  Killam  took 
what  she  held,  and  no  more,  and,  therefore,  the  judgment  should 
have  been  for  the  plaintiff  below,  not  for  the  whole,  but  for  a  joint 
undivided  moiety  of  the  premises. 

The  judgment  is  reversed,  and  judgment  is  now  entered  here  in 
favor  of  George  Killam,  the  plaintiff  below  and  defendant  in  error, 
for  an  undivided  moiety  of  the  land  mentioned  in  the  writ. 

Stronq,  J.,  dissents. 

One  of  the  most  diflScult  questions  in  upon  what  is  at  best  but  vague  and 

eonstitotional  jurisprudence,  is  as  to  the  doubtful  language.    As  the  right  of  pri* 

extent  to  which  civil  rights  may  be  affect-  Tate  property  is  one  of  the  chief  bases  of 

ed  by  retrospective  legislation.    The  fact  civil  society,  it  might   naturally  have 

that  neither  in  the  Constitution  of  the  been  expected  that  some  clear  and  em- 

United  States,  nor  in  most  of  those  in  phatio    prohibition    against    legislation 

the  separate  States,  is  there  any  express  which  should  impair  its  integrity,  would 

provision   to   guarantee    them    against  have  found  a  prominent  place  in  the  or- 

•och  interference,   has  often  been  ob-  ganio  laws  of  a  congeries  of  republics, 

■erved  upon  with  surprise.     While  per-  Even  in  the  Code  Napoleon,  in  which  no 

sonal  liberty  and  personal  security,  and  great  jealousy  of  the  sovereign  authority 

the  obligation  of  contracts  are  guarded  is  to  be  expected,  it  is  declared  at  th« 

with  care,  other  rights  are  left  to  depend  very  outset :  *♦  Za  loi  ne  dispote  que  pour 

t«a  great  degree  for  their  protection,  Pavenir;  elU  rC a  point  iTeffei  retroaetif,'' 
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(Cod.  CiT.  Tit.  Prel.,  Art.  I.,  Sect  2.) 
And,  while  in  the  Roman  law  no  limit 
could  be  admitted  in  practice,  to  the  ar- 
bitrary power  of  the  Prince,  still,  in 
theory,  it  was  always  reoelTed  as  a  fun- 
damental maxim,  Lege9  et  contiitutiones 
futurii  cerium  ett  dare  formam  neffotiit, 
non  ad  facta  prceterita  revocarL 

Whether  the  absence  of  any  general 
prohibition  against  the  disturbance  of 
private  rights  in  our  constitutions,  is  to 
be  attributed  to  the  same  cause  which 
made  the  Roman  laws  silent  on  the  sub- 
ject of  parricide,  because  it  was  not  deem- 
ed wise  to  admit  the  possibility  of  such 
a  crime,  or  to  an  inherent  difficulty  in 
determining  the  just  limits  of  retroactive 
legislation,  it  is  not  easy  to  say.  It  is 
certain  that  among  the  restrictions  fixed 
by  the  constitution  of  the  United  States 
upon  the  powers  of  the  States,  there  is 
none  which  prereuts  the  passage  of  re- 
trospective laws,  however  unjust  or  im- 
politic, except  onlv  where  they  would 
affect  some  existing  contract,  or  attach 
to  some  previous  act  penal  consequences, 
which  it  did  possess  when  committed, 
for  this  is  the  only  sense  in  which  the 
expression  ^*^  ex  poet  facto  lauf"  is  to  be  re- 
ceived. Calder  ve.  Bull,  8  Dallas,  888 ; 
Satterlee  ve.  Matlhewson,  2  Peters,  418 ; 
Wilkinson  ve.  Leland,  Id.  661 ;  Watson 
vs.  Mercer,  8  Peters,  110;  Charles  River 
Bridge  vf.  Warren  Bridge,  11  Peters,  539 ; 
Carpenter  ve.  Comm.,  17  How.  U.  S.  468; 
Bennett  ve.  Boggs,  Baldwin  C.  C.  174. 
The  self  imposed  limitations  of  the  State 
constitutions  are  of  course  more  extensive 
than  this,  but  still,  as  a  general  proposi- 
tion, the  mere  fact  that  a  law  is  made  to 
operate  on  past  transactions,  is  not,  by 
itself,  sufficient  to  render  it  unconstitu- 
tional. Calder  ve.  Bull,  2  Root,  350; 
Comm.  ve.  Lewis,  6  Binn.  271 ;  Schenley 
ve.  Comm  ,  36  Penn.  St.  57 ;  String  ve. 
State,  1  Blackf.  196;  Fisher  ve.  Cock- 
erill,  5  Monr.    183;  Davis  ve    Ballard, 


1  J.  J.  Marsh,  67&;  Loclte  ve.  Dane, 
9  Mass.  860 ;  Oriental  Bank  ve.  Freese, 
18  Maine,  112;   Wilson   ve.  Hardesty. 

1  Maryl.  Ch.  66;  Goshen  ve.  Stonington, 
4  Conn.  218;  Locketi  u.  Usry,  28  Geo. 
849.  Even  if  it  eould.be  considered  tc 
this  extent,  as  a  violation  of  the  princi- 
ples of  natural  justice,  a  court  could  havt 
no  power,  on  that  ground  alone,  to  de- 
clare  it  void :    Comm.   ve,   McClosky, 

2  Rawle,  514 ;  Lord  ve.  Chadboume,  & 
Maine,  441.  But  retrospective  legisla- 
tion, BO  far  fh>m  being  a  necessary  infrac- 
tion of  those  principles,  may  often  ite- 
rate in  furtherance  of  equity,  good 
morals,  and  social  order,  and  where  it 
does  BO,  will  generally  be  sustained,  if 
obnoxious  to  no  express  constitntional 
restriction:  Trustees  of  Cayuga  Falls, 
&c..  Academy  ve.  M'Caughy,  2  Ohio  St., 
N.  S.  152;  Goshen  ve.  Stonington,  4 
Conn.  218 ;  Savings  Bank  ve  Allen,  'SS 
Conn.  102.  Indeed,  in  those  States  where 
such  legislation  has  been  prohibited  in 
terms,  the  constitutional  provision  has 
received  a  judicial  construction  which 
deprives  it  of  almost  any  special  value,  by 
admitting  in  practice,  subbtantially  the 
same  exceptions,  as  are  elsewhere  al- 
lowed as  qualifications  of  a  mere  princi- 
ple of  political  justice :  Merrill  ve.  Sher- 
burne, 1  New  Hamp.  199;  Woart  ve. 
Winnee,  3  Id.  474 ;  Clark  ve.  Clark,  10 
N.  U.  886;  Oilman  ve.  Cutts,  28  Id. 
(3  Foster)  382 ;  Willard  ve.  Harvey,  24 
Id.  (4  Post.)  344 ;  Rich  ve.  Flanders,  39 
N.  H.  313;  Hoge  ve.  Johnson,  2  Yerg. 
125;  Vansant  v<.  Waddell,  Id.  260;  Bran- 
don ve.  Green,  7  Hump.  130 ;  Society  et. 
Wheeler,  2  Gallison,  189;  De  Cordova 
ve.  City  of  Galveston,  4  Texas,  477. 

In  determining,  then,  the  validity  of 
a  legislative  act,  something  more  is  uaa- 
ally  to  be  looked  at,  than  its  effect  on 
past  transactions.  In  fact,  the  test  will 
be  found  to  be,  in  general,  not  whether 
the  particular  statute  is  or  is  not  retro* 
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fp«etiTe  in  iia  laDguage  ;  but  whether  it 
affectfl  injuriouslj  pre-existent  rights  of 
property.  It  must  be  obserred,  that  the 
word  ♦*  iiyurioualj"  is  used  here  in  its 
proper  sense,  as  inTolring  the  idea  of 
hart  or  damage;  not  sanctioned  or  ex- 
eased  by  any  established  rule  of  law  or 
morals.  '  For  there  are  many  ways  in 
wbieh  rights  ofproperty  may  be  abridged 
t^  legislative  action,  which,  as  possess- 
ing such  sanction  or  excuse,  is  Aree  Arom 
constitutional  objection.  Thus,  in  the 
exercise  of  what  is  commonly  called  the 
right  of  eminent  domain,  (for  want  of  a 
better  name,)  the  State,  through  its  le- 
gislature, may  impair,  qualify,  or  de- 
stroy prirate  property  for  a  public  bene- 
fit or  to  prcTent  a  public  injury.  This 
right  of  eminent  domain,  which,  like  the 
right  of  self-preservation  in  individuals, 
IB  inherent  in  the  very  essence  and  con- 
stitution of  civil  society,  precedes  and 
iostains  all  private  rights,  towards 
which  it  may  be  said  to  stand  in  the  re- 
lation of  the  keystone  to  the  arch.  Under 
this  head  may  be  classed  laws  which 
aoUiorise  the  construction  of  public  im- 
provements, police  laws  which  regulate 
the  use  of  private  property,  so  as  to  pre- 
vent detriment  to  the  public  morals  or 
•alety,  tax  laws,  which  control  the  ap- 
ptieation  of  private  property  to  the  sup- 
port of  the  government,  military  laws, 
which  sanction  its  appropriation  to  the 
genefal  defence  and  security.  With  res- 
pect to  these  laws,  and  others  of  a  like 
ckaneter,  it  is  usually  provided  that 
eonpensation  shall  be  made  to  the  in- 
dividual specially  affected,  but  they  are 
reaUy  justified  as  being  the  exercise  of 
ft  paramount  and  pre-existent  right,  and 
therefore  causing  only  damnum  abtque 
vi^ria.  The  same  may  be  predicated  of 
a  great  variety  of  legislative  acts,  which 
for  purposes  of  general  utility  modify 
(he  incidents  of  private  property; 
Uiit,  indeed,  it  if  scarcely  possible  for 


any  public  statute  to  avoid  doing,  in  an 
indirect  manner  at  least.  Thus,  a  law 
which  restricts  the  testamentary  power, 
if  future  in  its  operation,  is  nevertheless 
perfectly  constitutional,  and  yet  it  de- 
prives every  citixen,  to  that  extent,  of  a 
right  which  he  previously  possessed  as 
the  owner  of  property. 

These  phrases,  public  use,  general 
utility,  and  the  like,  must  be  con- 
sidered as  indefinite  (and  so  far  objec- 
tionable) forms  of  expression  for  the 
legitimate  and  declared  objects  of  civil 
government,  as  established  in  the  par- 
ticular State.  Any  interference  with 
private  rights,  except  for  the  necessary 
attainment  of  these  objects,  is  therefore, 
in  so  far  injurious  in  the  proper  sense  of 
the  word,  as  being  founded  upon  no  para- 
mount right.  It  may,  of  course,  be  also 
injurious,  though  professedly  directed 
to  that  end,  by  reason  of  some  ex- 
press restriction  in  the  constitution  of 
the  State  upon  an  otherwise  paramount 
right.  Now,  the  power  of  the  judiciary 
to  declare  a  law  void  which  interferes  in- 
juriously with  private  rights,  on  one  or 
other  of  these  grounds,  may  be  considered 
as  universally  admitted  under  our  system 
of  written  constitutions,  with  its  division 
of  political  Ainctions.  But,  if  the  deci- 
sions on  this  subject  are  examined  with 
care,  it  will  be  found  that  judges  have 
differed  to  a  very  embarrassing  extent, 
as  to  the  exact  ground  on  which  their 
authority  is  to  be  rented.  This  has 
probably  arisen  ttom  the  influence  of 
two  conflicting  theories  of  political  go- 
vernment which  prevail  in  this  country. 
One  of  these,  carried  to  its  fullest  extent, 
claims  for  the  State,  acting  through  its 
different  departments,  absolute  and  des- 
potic power,  except  so  far  as  this  is  ex- 
pressly limited  by  the  written  constitu- 
tion. The  other,  carried  to  its  Aillest 
extent,  declares  the  State  to  be  no  more 
than  a  political  corporation,  established 
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Uko  any  other  corporation,  for  definite 
ends,  however  exalted  in  their  character, 
and  beyond  these,  haying  no  just  power 
on  the  rights  of  individual  citizens.  Be- 
tween these  two  extremes  there  are,  of 
course,  a  variety  of  shades  of  opinion. 
Tho'te  who  hold  by  the  despotic  theory, 
generally  look  only  to  the  express  re- 
strictions on  the  legislative  authority. 
The  others  regard  as  well  the  general 
scope  of  the  constitution,  and  the  sup- 
posed purposes  for  which  it  has  been 
established. 

It  has  been  already  observed,  that  in 
most  of  the  State  constitutions  there  is 
no  clause  which  in  precise  terms  covers 
this  subject.  The  admitted  restriction 
on  the  legislative  power  over  private 
right.s,  is  sometimes  inferred  simply  from 
two  well-known  provisions,  which  are 
jusually  placed  in  the  bill  of  rights,  as 
controlling  not  merely  the  legislature, 
but  every  function  of  government.  Firtt : 
That  no  man  shall  be  deprived  of  his 
property,  **  except  by  the  law  of  the 
land,  or  by  the  judgment  of  his  peers," 
which  meanjs  the  same  as  the  other  form 
in  which  it  is  sometimes  expressed,  "  by 
due  process  of  law  :"  Case  of  John  and 
Cherry  St.,  19  Wend.  676;  Brown  vt. 
Uummell,  6  Barr,  86 ;  Dale  vt.  Metcalf, 
9  Barr,  110.  Second:  That  private  pro- 
perty shall  not  be  taken  for  a  public  use 
without  compensation,  from  which  it  is 
inferred  that  it  cannot  be  taken  in  any 
case  for  a  private  use.  See  case  of  Al- 
bany street,  11  Wend.  151 ;  Sadler  va. 
White,  34  Alab.  311;  Clarke  v».  White, 
2  Swan,  649.  An  inference  of  the  op- 
posite character,  that  private  property 
might  lawfully  be  taken  for  a  private  use 
without  compensation,  was  once  drawn 
by  Chief  Justice  Oibson  from  this  very 
clause,  see  Harvey  v».  Thomas,  10  Watts, 
C6,  and  as  a  mere  matter  of  verbal 
logic,  his  conclusion  was  as  just  as  the 
Tther.    But  it  was  unnecessary  for  the 


decision  of  the  case  before  him,  and  has 
been  expressly  reprobated  in  other  cases- 
Sharpless  vs.  The  Mayor,  21  Penn.  St. 
167 ;  Hays  vs.  Risher,  32  Penn.  St.  177; 
Sadler  vt.  White,  34  Alab.  311. 

It  cannot  be  denied,  however,  that  de- 
sirable as  it   may  be    to  extract  from 
these  two  clauses  a  sufficient  prohibition 
against  legislative  interference  with  pri- 
vate rights,  the  task  is  one  which  in- 
volves a  considerable  latitude  of  inter- 
pretation.    The   first  clause  is  simply 
copied    in    terms   or    substance     from 
Magna  Charta,  where  it  originally  stood 
as  a  limitation  on  the  executive  power, 
and  it  has  never  been  supposed  in  Eng- 
land to  apply  practically,  or  otherwise 
than  as  the  solemn  enunciation  of  a  prin- 
ciple of  abstract  justice,  to  the  legisla- 
ture.   Or,  if  the  question  be  confined  t« 
the  mere  construction  of  language,  with- 
out regard  to  its  historical  derivation,  we 
make  no  perceptible  advance.      Every 
statutes  *'the  law  of  the  land,"  unless 
restrained  by  some  constitutional  provi* 
Bion ;  and  to  convert  a  declaration  that 
no  man's  property  shall  be  taken  except 
by  the  law  of  the  land,  into  such  a  re- 
striction, is  a  mere  petitio  principiiy  unless 
we  are  justified  by  some  other  constitu- 
tional principle,  abstract  or  special,  in 
giving  to  general  words  a  limited  and 
peculiar  signification.  It  is  plain,  there- 
fore, that  this  clause  standing  by  itself, 
amounts  really  to  nothing.     Nor  are  we 
helped  much  more  by  the  other  clause 
which  prohibits  the  taking  of   privat-e 
property  for  public  use  without  due  com- 
pensation.    From    these  naked   words, 
three  distinct  and  conflicting  inferences 
may  be  drawn  with  equal  logical  pro- 
priety: (1.)  That  private  property  can 
be  taken  for  a  private  use:  (2.)  That  it 
can  be  taken  for  such  use,  only  on  com- 
pensation made:  and  (8.)  That  it  eonnof 
be  taken  for  such  use  in  any  case.    The 
first  of  these,  which  goes  on  the  common 
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rale  cf  eonntraetioD,  inelusio  univs  ezdu- 
ao  aUerius,  met,  as  has  been  noticed,  the 
tpprobation  of  so  sound  a  reasoner  as 
Judge  Gibson.  The  second,  which  ope- 
ntes  by  way  of  analogy,  was  adopted  in 
Brewer  m.  Bowman,  9  Geo.  87.  The 
third,  which  applies  the  maxim  omne 
■qKM  continet  m  Me  minua,  is  the  most 
eommon  constrnction.  It  is  sufficient  to 
nj,  in  respect  to  the  last,  that  it  also 
tnfoWes  ApetUio  principii,  unless  we  have 
first  established  that  public  and  priyate 
uses  stand  to  each  other  in  the  relation 
of  mafu9  to  mkiiUt  for  this  particular 
purpose,  since  in  themselves  they  are 
merely  correlatiye  and  co-ordinate  terms, 
mutually  exclusive,  and  not  in  any  ob- 
vious sense  subordinated  the  one  to  the 
other.  In  other  words,  as  it  is  contrary 
to  the  rules  of  logic  to  reason  directly 
from  particular  to  particular,  we  are 
thrown  back  on  considerations  of  a  more 
general  character,  which  must  be  de- 
doeed  otherwise  than  from  the  language 
employed.  It  is  the  ordinary  case  of 
statutory  silence,  which  does  not  act  as 
its  own  interpreter.  And  finally,  as  the 
clause  is  usually  relegated  to  the  bill 
of  rights,  it  creates  a  restriction  not 
only  on  the  legislatiye  power,  but  on  the 
judioiarj  and  the  executive.  The  nega- 
tive inference  to  be  drawn  from  it, 
therefore,  has  no  single  effect,  but  must 
be  applied  distributively  to  the  subjects 
of  its  positive  prohibition.  The  result  of 
thia  is,  that  it  is,  a  priori^  impossible  to 
^ermine  (even  assuming  that  a  nega- 
tive  inference  is  here  admissible)  which 
of  the  functions  of  government  it  really 
AiTects.  To  put  this  in  a  more  tangible 
ihape,  if  the  clause  provided  that  neither 
A,  B,  nor  C,  should  take  private  pro- 
perty for  public  uses,  what  positive  in- 
ference could  be  drawn  from  this  that  B 
eoold  not  take  it  for  other  uses  ? 

But  while  a  fair  analysis  of  these  spe- 
cial constitutional  provisions  seriously 


affects  the  validity  of  the  conclusions 
often  drawn  from  them,  the  argument 
based  on  the  general  scope  and  purpose 
of  our  written  constitutions,  as  uHually 
fram^,  possesses,  it  is  submitted,  much 
greater  strength  than  is  sometimes  attri- 
buted to  it.  It  is  not  necessary  for  its 
application  that  we  should  adopt  either 
of  the  extreme  theories  as  to  the  nature 
and  extent  of  the  powers  vested  in  the 
State,  which  have  been  noticed  above. 
Whether  these  powers,  taken  in  the  ag>- 
gregate,  are  absolute  or  limited,  their 
functions  have  been  vested  in  three 
distinct  branches  of  government.  By  this 
division  of  powers  the  ftinction  of  the 
legislature  is  as  much  restricted  to  its 
appointed  sphere  as  that  of  the  judiciary, 
or  of  the  exeoutive.  The  fallacy  lies  in 
attributing  to  the  first,  in  the  absence 
of  any  express  constitutional  prohibition, 
the  same  absolute  and  unconditioned 
power,  which  is  supposed  by  some  to  be 
vested  in  the  State  itself,  as  an  abstract 
body.  This  has  naturally  arisen  from 
our  familiarity  with  the  theory  of  the 
English  Parliament,  which  does  right- 
fully exercise  that  power  to  its  fullest  ex- 
tent. But  here  a  determination  of  what 
constitutes  the  true  sphere  of  legislative 
action,  must  precede  the  discussion  of 
the  validity  of  any  particular  statute. 
That  this  is  a  task  of  very  great  diffi- 
culty there  can  be  no  doubt;  but  it  is 
an  imperative  one,  unless  we  are  content 
to  allow  the  legislature  to  convert  itself 
into  a  practical  tyranny. 

For  the  present  purpose,  it  is  suffi- 
cient to  assume,  as  beyond  dispute, 
that  the  constitutional  function  of  the 
legislature  cannot  coincide,  to  any 
material  extent,  with  that  'f  the 
judiciary;  and,  therefore,  that  to  es- 
tablish the  possession  of  a  particular 
power  by  the  one  is  to  deny  it  to  the 
other.  Now,  one  of  the  primary  duties 
of  the  judiciary  is  to  determine,  upon 


Digitized  by  VjOOQIC 


28 


KILLAM  T8.  KILLABf. 


anj  given  state  of  facts,  what  rule  of 
law  is  to  goTem  the  rights  of  indiTidual 
eitixens.  That  this  is  generally  done  in 
the  course  of  litigious  proceedings^  is  an 
accident  dependent  on  the  mode  in 
which  the  function  is  exercised.  The 
rule  itself,  once  ascertained,  binds  not 
merelj  the  parties  to  the  suit,  but  the 
eommunity  at  large.  But  at  any  one 
time,  and  with  reference  to  the  same 
•taite  of  facts,  there  can  be  only  one  rule 
of  law  applicable ;  what  that  is  may  be 
more  or  less  difficult  of  discovery,  may 
nometimes  be  mistaken,  but  in  its  essence 
tt  is  a  pre-ezistent  absolute  fact,  which 
can  be  no  more  made  otherwise  than  it 
is,  by  human  agency,  than  any  other 
fact  belonging  to  the  past.  The  function 
of  the  judiciary  is  therefore  the  declara- 
tion of  pre-ezistent  law,  and  it  is,  ex 
neeeitiiMU,  an  ezidusiTe  one,  for  if  any 
other  body  could  ezereise  the  same  func- 
tion, then  tiiere  might  be,  as  to  the  same 
state  of  facts,  two  eonlicting  rules  of  law, 
either  co-ezistent,  which  is  absurd,  or 
chat  declared  by  the  judiciary  being  ab- 
rogated by  the  other,  which  would  make 
Che  judicial  power  a  subordinate  branch 
of  gOTcrnment,  which  it  is  not. 

Again,  legislative  power,  in  the  pro- 
per sense  of  the  word,  consists  in  the 
authority  to  establish  general  rules  of 
eivil  conduct,  and  this  can  of  neces- 
sity apply  only  to  future  transactions. 
For  the  rights  arising  out  of  any  past 
state  of  facts,  must  have  become  fized 
by  reference  to  some  then  ezisting  rule 
of  law.  Now,  those  rights  can  only  be 
destroyed  in  one  of  two  ways :  either  by 
abolishing  the  ezistenoe  of  the  rule,  of 
which  they  are  the  consequence,  ae  a 
futtorieal  fact,  which  is  impossible :  or 
by  preventing  their  ezereise  by  superior 
force,  which  would  not  be  an  act  of  legis- 
lation, but  of  arbitrary  power.  In  other 
words,  a  statute  which  professes  in  terms 
lo  take  away  a  pre-existent  right,  does 


not  prescribe  a  rule  of  civil  conduct  m 
such,  nor  establish  any  principle  to  go- 
vern the  action  of  the  individual :  for 
the  action  or  conduct  by  which  he  ac- 
quired the  right,  being  a  part  of  the 
past,  is  now  irrevocable.  Such  a  atatute 
is  not  really  a  law,  but  only  an  ezpres- 
sion  of  the  will  of  a  msjority  in  the  legis- 
lature, under  the  pretended  form  of  law. 
If  that  minority  be  not  in  fact  restricted 
to  the  mere  function  of  legislation,  but 
poBsetses  arbitrary  power,  as  is  to  a 
great  degree  ti&e  case  with  tho  British 
Parliament,  and  was  in  every  sense  so 
with  the  French  revolutionary  conven-^ 
tion,  such  an  ezpresaion  of  will,  whether 
calling  itself  a  law,  or  %  decree  or  an 
edict,  would  be  valid  and  efficacious, 
however  objectionable  on  moral  grounds. 
But  with  uis,  to  affirm  the  posseaaion  of 
arbitrary  power  by  the  legislature  be- 
yond the  limits  of  its  special  function,  is 
impossible.  If  it  were  so,  the  judiciary 
and  the  ezecutive  would  cease  to  be  co- 
ordinate branches  of  government.  Even 
if  we  can  attribute  such  power  to  the 
fitate  in  its  original  and  organic  charac- 
ter, nevertheless  it  has  chosen  by  the 
constitution  to  delegate  it  to  and  divide 
it  between  several  departments,  and  it 
would  be  as  much  a  contradiction  in 
terms  to  speak  of  three  arbitrary  powers 
co-ezisting  in  the  same  State,  as  of  three 
infinite  quantities  occupying  the  same 
space.  One  must,  ez  vi  Urmini,  exclude 
or  subordinate  the  rest. 

To  sum  the  argument  up  —  Every 
statute  which  interferes  with  a  vested 
right,  must  do  so  either  by  the  enuncia- 
tion of  a  rule  of  law  to  be  applied  to  a 
pre-ezistent  state  of  fhcta,  which  would 
be  an  encroachment  on  the  judicial 
power;  or  by  the  arbitrary  destruction 
of  the  right  itself,  which  could  never  he 
a  legislative  act.  In  the  one  case,  it 
would  be  the  ezcessive  ezereise  of  an 
ezisting  power:  in  the  other,  it  would 
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bt  tlie  ^«umptioii  of  a  poweMhioh  did 
not  exist.  In  either  esse,  the  Judiciary, 
in  the  fxerclse  of  its  eonstitatiouai  xudc- 
uouft,  would  be  bonud  to  declare  whal 
was  the  proper  rule  of  law,  and  to  en- 
force practically  the  rights  which  pro- 
ceed therefrom,  without  regard  to  such 
an  unconstitutional  expression  of  the 
legtslatire  will. 

This  mode  of  considering  the  general 
question,  besides  what  seems  to  be  its 
greater  logical  nccnraoy,  possesses  sere- 
ral  adrantages  over  that  which  claims 
to  deal  only  with  the  construction  of  the 
two  special  clauses  nboTo  referred  to. 
In  the  first  place,  it  deprives  those 
clauses  of  the  isolated  und  negntive  cha- 
racter which  they  wo«iM  otherwise  pos- 
sess. It  enables  ns  U>  define  *Mhe  law 
of  the  land,"  to  be  that  rule  of  law 
which  the  judicial  power  shall  declare  to 
be  applicable  to  any  given  state  of  facts. 
It  farther  explains  the  reason  for  an  ex- 
prtSB  prohibition  agaiimt  taking  prirate 
property  for  a  public  *i8e  without  com- 
pensation. For  every  private  right,  as 
Us  been  ah  eady  said,  is,  from  the  very 
constitution  of  society,  subject  to  the 
psramount  and  pre-existent  right  of  the 
Scale  to  modify  or  even  destroy  it,  when 
the  public  necessities,  the  attainment  of 
the  primary  ends  of  government,  shall 
require  it.  The  exercise  of  this  para- 
mount right  by  the  legisUture  would  not 
be  an  encroachment  on  the  judiciary, 
inasmuch  as  it  would  not  be  the  applica- 
^n  of  a  new  rule  of  law  to  a  previous 
state  of  facts,  but  only  a  declaration  of 
the  manner  in  which  a  pre-existent  rule 
it  applied  to  a  new  state  of  facts.  As 
thea,  a  law  Uking  property  for  a  public 
use  would  not  be  objectionable  on  any 
general  constitutional  ground,  it  was 
proper  to  qualify  the  right  by  a  declara- 
tioa,  which  abstract  justice  required, 
that  the  individual  should  in  all  cases 
be  compensated  tor  kis  sacrifice  for  the 
f«&eralgood. 


Again,  the  construction  contended  for 
will  justify  more  clearly  an  universally 
admitted  exception  to  the  unconstitu 
tionality  of  retrospective  laws,  in  favoi 
of  statutes  which  merely  operate  on 
»Mhe  remedy,"  as  it  is  called.  The 
procedure  established  by  law  to  enforce 
a  right,  is  no  part  of  the  right  itself, 
which  often  exists  without  any  practical 
remedy,  and  most  often  without  any 
need  to  call  on  the  State  for  active  as- 
sistance. This  procedure  is  essentially 
of  a  transitory  and  ()ro8pective  charac- 
ter ;  it  is  only  the  performance  of  the 
duty  of  the  State  to  give  an  efficient  pro- 
tection to  civil  rights.  So  long  as  that 
duty  is  substantially  performed,  the 
individual  has  no  cause  to  complain,  and 
the  mode  of  its  performance,  as  a  mat- 
ter belonging  to  the  futnre,  may  be  varied 
from  time  to  time,  at  least  before  it  has 
incorporated  itself  with  a  right  in  pro- 
ceedings actually  instituted. 

Finally,  a  number  of  exceptional  and 
at  first  sight,  anomalous  cases,  some  of 
which  will  be  presently  mentioned,  can 
by  this  means  be  co-ordinated  and 
brought  under  the  dominion  of  intelli- 
gible principles.  Admitting  that  the 
main  test  of  the  constitutionality  of  a 
retrospective  law,  is,  whether  it  avoids 
interference  with  the  judicial  power,  it 
is  plain  that  laws  which  merely  confirm 
antecedent  rights,  remove  obstacles  to 
their  just  exercise,  supply  defects  in  the 
procedure  by  which  they  are  to  be  estab- 
lished, and  in  general  terms  substitute 
an  adequate  for  an  inadequate  remedy 
for  their  enforcement,  cannot  be  obnox- 
ious to  objection  on  this  ground.  It  is 
more  difficult  to  determine  to  what 
classes  of  antecedent  rights  those  prin- 
ciples can  iffoperly  be  applied.  It  cer- 
tainly may,  to  those  which  would  have  a 
clear  legal  existence  but  for  the  positi? e 
interference  of  some  rule  of  public  po- 
licy or  convenience,  or  but  for  the  mis> 
take  or  accidental  non-observance  of 
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Biioh  ft  rule.  It  may  also  apply  to  tome 
eases  if  rights  resting  in  moral  obliga- 
tion alone,  such  as  those  arising  out  of 
domestic  relations  existing  c^  facio^ 
though  not  lawftiUy  established,  an  ex- 
ample of  which  may  be  found  in  the  pre- 
ceding decision.  But  there  is  a  large 
and  undefined  class  of  cases,  which  deal 
with  rights  which  are  purely  mforo  eon- 
scientuBy  where  it  must  be  admitted  that 
It  is  often  very  hard  to  discover  any 
satisfactory  grounds  of  decision.  To 
take  one  man*s  prcfperty  and  giro  it  to 
another,  merely  because  we  think  he 
deserres  it,  may  suit  the  character  of  a 
beneficent  khalif,  but  not  tiiat  of  a  civi- 
lized  legislature ;  and  yet  there  are  re- 
ported cases  which  almost  seem  to  go 
to  that  length.  It  would  be  impossible, 
however,  from  want  of  space  here,  to 
enter  more  fully  on  this  subject  It  is 
sufficient  to  indicate  lines  of  distinction, 
which  may  be  readily  followed  out  by 
the  student  for  himself. 

Having  thus  stated  in  a  general  man- 
ner the  principles  upon  which  the  con- 
stitutional question  has  been  discussed, 
with  more  or  less  of  clearness  and  con- 
sistency, we  shall  briefly  consider  some 
of  the  instances  in  which  they  have 
been  practically  applied  by  the  decisions, 
among  which  there  is  fortunately  much 
greater  uniformity  of  result  than  of 
theory. 

It  may  be  taken  to  be  settled,  on 
whatever  ground,  that  vested  rights  of 
property  cannot  be  arbitrarily  destroyed 
or  affected  by  the  legislature.  Dash  v«. 
Van  Kleeck,  7  Johns.  606;  Officer  m. 
Young,  6  Yerg.  822 ;  Hoke  vt.  Hender- 
son, 4  Dev.  16 ;  Allen  v*.  Peden,  2  Car. 
L.  Rep.  63 ;  Dunn  v«.  City  Council,  Har- 
per's Law,  199 ;  Woodruff  vs.  SUte,  8 
Pike,  802 ;  Oriental  Bank  vt.  Freese,  18 
Maine,  112;  Austin  vs.  Stevens,  24 
Maine,  629:  Wrighc  vt.  Marsh,  2  Oreene, 
Iowa,  118;  Houaioa  vt  Bogle,  10  Ired. 


604;  Holden  vt.  James,  11  Mass.  40$, 
Lamberton  vs.  Hogan,  2  Barr,  24.  And 
as  this'  cannot  be  done  directly,  neither 
can  it  be  done  indirectly,  as  by  the  ex- 
press repeal  of  a  statute  under  -whitk 
those  rights  are  held.  Benson  vt,  Mayw, 
&c.,  10  Barb.  223.  Or  through  a  legis- 
lative construction .  of  the  statute  by  a 
subsequent  declaratory  law.  Hunt  w. 
Hunt,  37  Maine,  884;  Houston  vs.  Bogle, 
10  Ired.  604;  McLeod  vt.  Borroughs,  9 
Georgia,  216;  Wilder  vt.  Lumpkin,  4 
Oeo.  212 ;  Dash  vt.  Van  Kleeck,  7  Johns. 
608;  Ogden  vt,  Blackledge,  2  Cranch, 
272 ;  West  Branch  Boom  Co.  vt.  Dodge, 
81  Penn.  St.  286;  Gordon  vt  Ingram^ 
1  Oranf  s  Cas.  162. 

The  most  obvious  instance  of  inter- 
ference with  vested  rights  would  be  an 
act  which  in  terms  took  away  one  man's 
property  to  give  it  to  another.  It  is 
scarcely  conceivable  that  such  a  statute 
could  be  deliberately  passed,  without 
some  supposed  excuse  or  palliation :  but 
if  it  were,  it  would  indisputably  be  dis- 
regarded by  the  judiciary.  Jackson  rt. 
Ford,  6  Cowen,  860 ;  Wilkinson  vt.  Ice- 
land, 2  Peters.  668 ;  Allen  vt.  Peden,  2 
Carolina  Law  Rep.  68;  Hoke  vt.  Hen- 
derson, 4  Dev.  16 ;  Dunn  vt.  City  Coun- 
cil, Harper,  199 ;  Bowman  vt.  Middleton, 
1  Bay,  264;  Woodruff  v«.  State,  8  Pike, 
806 ;  Hoye  vt.  Swan  &  Lessee,  6  MaryL 
244;  White  vt.  White.  6  Barb.  484; 
Austin  vt.  University  of  Pennsylvania,  ; 
Teates,  260;  Van  Home's  Lessee  «#. 
Dorrance,  2  Dallas,  804,  810;  Pittsbutg 
vt.  Scott,  1  Barr,  314;  Lamberton  *«. 
Hogan,  2  Barr,  24 ;  Brown  vt.  HwmmeH, 
6  Barr,  86.  But  the  same  effect  is  often 
produced  by  legislative  acts  which  hare 
an  apparent  justification  in  the  reasona 
on  which  they  are  founded,  and  in  the 
ends  which  they  propose  to  attain.  Now, 
if  we  eliminate  those  cases  in  which  the 
property  is  taken  for  a  public  use,  or  bjr 
way  of  punishment  for  some  allefced 
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dtfenee,  which  sre  gOTerned  by  distinct 
Miutitiitioiial  proTision,  we  haTC  left 
Uiose  in  which  it  ia  taken  simpij  for 
a  priTate  use.  This  last  class  of  oases, 
with  which  alone  we  have  to  deal,  may 
tgain  be  divided  into  those  where  the 
right  of  property  alTeoted  is  absolute 
tnd  complete,  and  those  where  it  is  im- 
perfect, or  qaalified  by  some  ant-ecedent 
daty  or  obligation  enforced  by  the  sta- 
tute, or  where,  though  perfect  in  itself, 
it  happens  to  be  rested  in  some  one  not 
legally  capable  of  exercising  the  usual 
tnd  necessary  functions  of  ownership. 

Taking  this  diTision  as  sufficiently  ac- 
curate for  the  present  purpose,  it  may 
tafely  be  said,  in  the  first  place,  that  an 
ser  which  depriTed  one  man  of  an  abso- 
late  and  complete  right  for  the  benefit  of 
another,  has  rarely  been  sustained,  how- 
ever consonant  it  might  seem  to  be  under 
the  circumstances  with  abstract  justice. 
Thus,  a  statute  which  provides  that  the 
executors  of  a  tenant  for  life  shall  be  en- 
u'tled  to  claim  against  the  remainder-men 
for  the  value  of  permanent  improvements 
Blade  by  the  former,  is  unconstitutional 
•0  far  as  it  applies  to  improvements 
Bade  before  its  passage.  Austin  vs,  Ste- 
vens, 24  Maine,  629;  see  Society  m. 
Wheeler,  2  Gallison,  189.  So  of  a  law 
which  anthorixes  towns  to  make  ordi- 
nances giving  liberty  to  all  their  inhabi- 
tants to  pasture  their  cows  on  public 
highways,  the  soil  of  which  belongs  to 
private  individuals.  Woodruff  vs.  Neal, 
28  Conn.  165.  So  in  some  of  the  States, 
hws  authorixing  the  taking  of  land  for 
private  ways,  mill  dams,  and  the  like, 
have  been  held  unconstitutional.  Taylor 
ft.  Porter,  4  Hill,  140;  Clack  V8.  White, 
2  Swan,  649;  Sadler  v«.  Langham,  84 
Alab.  811 ;  see  Brewer  o«.  Bowman,  9 
Georgia,  87 ;  contra  Hickman's  Case,  4 
Hair.  Del.  581.  But  in  Pennsylvania, 
lateral  railroad  laws  have  always  been 
topported;  in  the  later  cases  on  the 


ground  that,  being  intended  for  the  de* 
velopment  of  the  mineral  and  other  re- 
sources of  the  State,  the  taking  of  the 
land  under  such  acts  was  really  for  a 
public  use.  Harvey  vt.  Thomas,  10  Wat  ts, 
68;  Harvey  vt.  Lloyd,  8  Barr,  331; 
Shoenberger  r«.  Mulholland,  8  Barr,  154 ; 
Hays  V4.  Risher,  82  Penn.  St.  169.  It 
must  be  admitted,  however,  that  the  line 
of  distinction  between  public  and  private 
uses,  if  this  qualification  were  generally 
adopted,  would  be  exceedingly  thin. 

It  is  not  material,  in  t^e  application  of 
the  general  principle,  whether  the  right 
of  property  affected  was  originally  cre- 
ated by  contract  or  other  act  of  the 
party,  or  through  the  operation  of  some 
general  law  which  at  the  time  regulated 
the  descent  or  transmission  of  property. 
Where  the  title  to  land  has  become  vested 
by  the  death  of  an  intestate,  in  his  heirs, 
according  to  the  then  existing  law,  it  can 
no  more  be  divested  by  any  general  or 
special  legislation  than  if  they  had  taken 
by  purchase.  Thus,  where  a  will  is  void 
by  reason  of  a  non-compliance  with  some 
statutory  provision  with  respect  to  the 
mode  of  its  execution,  it  cannot  be  vali- 
dated after  the  death  of  the  testator,  by 
a  confirmatory  act,  so  as  to  vest  the  pro- 
perty in  the  devisees.  Greenough  v». 
Oreenough,  1  Jones,  489 ;  McCarty  o«. 
Hoffner,  28  Penn.  St.  567.  So  where 
the  act  makes  that  devisable  which  was 
not  devisable  at  the  testator's  death, 
such,  for  instance,  as  rights  of  entry  for 
condition  broken.  Doe  d.  Southard  m. 
Central  R.  B.  of  New  Jersey,  2  Dutcher, 
18;  see  Mullock  M.*Souder,  5  WatU  & 
S.  198.  So  where  a  particular  devise  is 
inoperative,  by  reason  of  incapacity  iv 
the  devisee,  as  in  the  case  of  a  gift  to  an 
unincorporated  institution  for  charitable 
purposes,  a  statute  vesting  the  property  in 
trustees  for  those  purposes  is  void.  Green 
««.  Allen,  6  Humph.  170.  The  sama 
principle  applies  to  statutes  togitimating 
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bastards,  which,  though  Talid  during  th« 
lifetime  of  the  putative  parent,  are  yoid 
if  passed  after  his  death,  so  far  as  they 
would  affect  the  succession  to  his  pro- 
perty. Norman  vs.  Heist,  5  Watts  & 
Serg.  171 ;  and  it  has  eyen  been  held 
that  it  is  not  material  that  the  act  by 
which  such  a  result  is  attempted,  is  one 
which  only  professes  in  general  terms  to 
Talidate  past  marriages  by  a  legislatiye 
construction  of  a  preyious  statute.  Hunt 
vs.  Hunt,  37  Maine,  837.  The  status  of 
legitimacy  or  illegitimacy  is  determined 
by  the  death  of  the  parent,  and  cannot 
be  subsequently  affected.  Id,  But 
tnis  last  decision  is  in  conflict  with 
the  case  of  Goshen  vt.  Stonington.  4 
Conn.  209,  which  will  be  subsequently 
referred  to. 

To  this  class  may  also  be  referred 
statutes  affecting  the  rights  of  property 
arising  directly  fVom  the  relation  of  hus- 
band and  wife.  It  has  therefore  been 
held,  in  some  cases,  that  the  "  Married 
Women"  a^ts  of  seyeral  of  the  States, 
cannot  be  constitutionally  applied  to  the 
right-s  of  a  husband  in  the  real  estate  or 
in  the  personal  estate  of  his  wife,  whe- 
ther in  possession  or  action.  Norris  vt, 
Boyea,  8  Kern.  288;  Westervelt  m.  Gregg, 
2  Id.  202 ;  Holmes  v».  Holmes,  4  Barb. 
295;  White  vt  White,  6  Barb.  484;  Le- 
fever  vt.  Witmer,  10  Barr,  505;  Baobman 
V9.  Christman,  28  Penn.  St.  162 ;  Bur- 
son's  Appeal,  22  Id.  166;  Stehman  V8. 
HHber,  21  Id.  260.  In  other  cases  a 
somewhat  different  doctrine  has  been 
maintained.  Thus,  it  has  been  held  that 
the  legislature  may  constitutionally  di- 
vest the  contingent  right  of  a  husband  in 
the  chose  in  action  of  his  wife.  Clarke 
V8,  MoCreary,  12  Sm.  &  M.  847.  And 
so  it  has  been  held,  that  though  a  statute 
cannot  take  away  the  vested  rights  of 
dower  or  courtesy,  it  ciai  those  which 
are  merely  inchoate.  Strong  V9.  Clem, 
12  Ind.  37     Thene  eases  cannot,  how- 


ever, be  properly  said  to  be  conflicting, 
inasmuch  as  the  character  of  the  marital 
rights  at  common  law  in  the  different 
States  varies  very  materially.  Thus, 
where,  as  in  Pennsylvania  and  elsewhere, 
the  right  of  a  husband  over  the  choses  in 
action  of  his  wife  is  an  immediate  one, 
capable  of  positive  and  efficient  exercise 
at  any  time,  and  in  any  substantial  man- 
ner, and  only  subject,  if  not  exercised, 
to  the  contingency  of  the  survivorship 
of  the  wife,  (see  Hill  on  Trustees,  8d 
Am.  Ed.  619,  note,)  or  where  the  title  by 
dower  or  courtesy  is  one  which  actually 
and  as  an  estate  in  the  land  commences 
in  the  lifetime  of  the  parties,  it  would 
be  difficult  to  maintain  the  constitution- 
ality of  a  law  which  simply  abrogated 
their  existence.  But  where,  as  in  other 
States,  the  marital  rights  become  vested 
only  at  the  death  of  the  husband  or  wife, 
a  different  doctrine  might  very  properly 
obtain. 

It  may  be  observed,  before  leaving 
this  branch  of  the  subject,  that  where 
the  natural  succession  to  property  fails 
by  default  of  those  who,  by  reason  of 
blood  or  affinity,  fall  under  the  usual 
designation  of  heirs,  the  right  of  the 
State  by  way  of  escheat  is  one  partaking 
of  the  nature  of  sovereignty,  which  can- 
not be  bound  by  any  antecedent  under-- 
taking.  It  therefore  seems  that  where 
the  State,  by  a  general  law,  makes  a 
specific  disposition  of  property  to  which 
it  might,  under  such  circumstances,  be- 
come entitled,  that  disposition  may  after- 
wards be  changed  in  any  particular  case 
before  the  right  under  the  general  law  has 
become  vested  by  office  fonnd.  This  seems 
to  follow  firom  the  case  of  Gresham  vs. 
Bickenbacker,  28  Georgia,  227,  though 
the  decision  there  is  somewhat  rested  on 
the  language  of  the  statute  involved. 

Passing  noW  firom  die  cases  in  which 
the  right  affected  was  previously  abso- 
late  and  complete,  we  may  oottFid«r 
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briefly  those  in  which  it  wfts  already 
qnalified  by  some  antecedent  duty  or 
obligation,  which  the  obnoxious  statute 
IP  intended  to  enforce.  Of  course,  it 
most  be  assumed  that  this  duty  or  obli- 
fsdon  was  one  for  which  originally  the 
Uw  Aimished  no  practical  remedy,  else 
ibe  statute  would  be  a  mere  matter  of 
supererogation. 

Under  this  head  may  be  classed  those 
esses  where,  by  contract  or  otherwise, 
tad  aecording  to  the  very  intention  of 
the  parties,  a  perfect  legal  right  would 
hare  been  created,  but  for  an  accidental 
disregard  or  omission  of  some  formal 
statutory  requisite  to  its  juridical  esta- 
blishment.     Thus,  statutes    yalidating 
deeds,  the  acknowledgments  of  which 
lisfc  been  defeotiyely  certified   by  the 
oflScer  taking  them,  hare  been  frequently 
:  beM  to  be  eonstitutional,  eTen  as  against 
married  women  and  their  heirs.    Bamet 
ta  Bamet,  16  Serg.  &  R.  78 ;  Tate  vt. 
8coolfoos,  16  Serg.  &  R.  85;  Watson  v», 
Mereer,  8  Peters,  88,  aff'd  S.  C.  1  Watts, 
SSO:    see   obserrations  in  Menges  vt, 
Dentler,  83  Penn.  St.  499 ;  Chestnut  va. 
Shane's  Lessee,  16  Ohio,  699;   Dulany 
''  tt.  Tilgfamaii,  6  Gill  &  Johns.  46.   After 
I  n  express  deereeorjudgment  of  a  court, 
I  indeed,  it  hds  been  held,  in  some  cases, 
to  be  different,  as  the  matter  has  then 
become  reajudieala.    Bamet  vt,  Bamet, 
15  Serg.  &  R.  78 ;  Gaines  9«.  Catron,  1 
:  Ramp.  84 ;  Garnettw.  Stockton,  7  Hump. 
SI;  but  in  Watson  V9.  Mercer,  u(  tupr., 
it  was  expressly  decided  that  the  vali- 
'  dating  act  might  be  applied  to  a  subse- 
;  qnent  ejectment  between  the  same  par- 
I  ties;  and  see  Satterlee  vt.  Matthewson, 
I  16  Serg.  k  R.  169,  affd  2  Peters,  413,  to 
I  the  same  effect.      The  same  rule  has 
beni  applied  to  statutes  intended  to  cure 
I  a  misiake  in  the  deed  of  a  feme  covert, 
I  as  the  omission  of  her  name  in   the 
gnmtiBg  pari.    Goshom  v«.  Pureell,  11 
I  (Riio  St.  N.  B.  644.     Or  to  yalidate  the 
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defect iye  exercise  of  a  power.  State  ««. 
The  City  of  Newark,  8  Dutch.  196.  Or 
to  set  up  and  confirm  leases  and  other 
contracts  void  aa  being  against  some 
special  rule  of  public  policy.  Satterlee 
vt,  Matthewson,  ut  tupr. ;  Hess  vt.  Werts, 
4  Serg.  &  R.  3(56;  Savings  Bank  vt. 
Bate,  8  Conn.  505:  Savings  Bank  vt, 
Allen,  28  Id.  102.  The  same  may  be  said 
of  statutes  confirming  irregular  execu- 
tions in  favor  of  a  purchaser.  Mahler  vt. 
Chapman,  6  Conn.  54 ;  Beach  vt.  Walker, 
Id.  190 ;  see  Underwood  vt,  Lilly,  10 
Serg.  &  R.  101 :  McMasters  vt.  Comm., 
8  Watts,  294;  Willard  vt.  Harvey,  24  N. 
H.  810.  Though  where  a  sheriff's  sale 
is  absolutely  void,  so  that  no  title  what- 
ever passes,  there  being  no  contract  or 
other  obligation  resting  on  the  defend- 
ant, a  confirmatory  act  will  be  invalid. 
Date  vt.  Medcalf,  9  Barr,  1 10 ;  Menges  vt, 
Dentler,  88  Penn.  St.  495.  And,  finally, 
the  general  principle  above  stated  has 
been  applied  to  acts  confirming  marriages 
de  facto  J  really  intended  to  be  solemnized 
by  the  parties,  but  which,  by  mistake  or 
ignorance  of  some  statutory  regulation, 
are  void  in  law.  Goshen  vt.  Stoning- 
ton,  4  Conn.  209.  This,  it  is  true, 
was  only  a  settlement  case;  and  it 
appears,  moreover,  to  be  opposed  by 
Hunt  vt.  Hunt,  87  Maine,  884.  But  it 
would  seem  that  the  doctrine  of  Goshen 
vt.  StOnington,  may  be  supported  on 
the  ground  that  the  forms  prescribed  by 
law  for  the  solemnization  of  marriage 
must,  in  general,  be  considered  not  as 
belonging  to  Wietubtlanee  of  the  contract, 
but  as  establishing  the  legal  mode  of 
proving  it ;  and  that  if  the  parties  really 
meant  marriage,  and  cohabited  together 
in  good  faith  under  that  ostensible  rela> 
tion,  an  act  which  supplies  the  defect  of 
form  should  be  treated  as  affecting  only 
the  etfidence  of  a  right,  and  not  the  right 
itself.  This  distinguishes  the  case  ft-om 
that  of  acts  legitimating  bastards,  where 


Digitized  by  VjOOQIC 


84 


KILLAM  VB.  KILLAM. 


the  parents  neTer  aotuallj  contemplated 
marriage. 

The  last  class  of  oases  to  which  refer- 
ence need  be  made  on  the  present  occa- 
sion, is  that  where  a  perfect  legal  right 
to  property  exists  in  persons  who,  by 
reason  of  some  disability,  such  as  that  of 
infancy,  coverture,  or  lunacy,  are  incapa- 
ble of  exercising  the  ordinary  functions 
of  ownership  themselTes,  or  of  consent- 
ing to  their  yicarious  exercise  by  others. 
Statutes  which,  unless  such  circumstan- 
ces authorize  the  sale  or  pledge  of  the 
property  in  order  to  raise  money  for  the 
necessities  of  the  real  owner,  or  because 
the  property  is  burthensome  or  unpro- 
ductive, have  Tory  frequently  been 
passed,  and  almost  as  often  sustained  by 
the  courts,  at  least  where  the  application 
of  the  money  produced,  as  directed  by 
the  statute,  will  not  otherwise  alter  the 
rights  of  the  party.  It  is  plain  that  this 
does  not  attach  any  new  or  different 
incidents  to  the  right  of  property;  it 
merely  removes  a  temporary  bar  to  its 
complete  and  beneficial  enjoyment.  The 
disabilities  we  have  above  referred  to  are, 
to  a  great  degree  as  to  their  substance, 
and  entirely  so  as  to  their  extent,  the 
creations  of  positive  law ;  and  they  are 
qualifications  not  of  a  right,  but  of  the 
means  of  its  exercise,  introduced  from 
motives  of  general  policy,  or  for  the  pro- 
tection of  the  individual.  Their  with- 
drawal or  suspension  in  any  particular 
case,  when  the  reason  of  their  enforce- 
ment has  ceased,  is,  therefore,  plainly  np 
interference  with  the  judicial  power,  and 
it  is,  moreover,  a  proper  legislative  act, 
for  it  is  a  mere  modification  of  previous 
legislation.  This  power  of  supplying  the 
defective  capacity  of  its  citizens,  indeed, 
is  inherent  in  the  State,  and  constitutes 
what,  in  the  Roman  law,  was  called  its 
aiuetoritoM,  This  in  the  true  sense  of  the 
iford  is  that  which  auget,  i,  e.,  which 


increases  or  supplies,  the  juridical 
power  or  status  which  is  wanting  m  one 
not  sui  Juris,  The  absolute  necessity  of 
the  existence  of  such  a  Ainctioa  some- 
where is  apparent,  and  though  it  is 
usually  delegated  in  a  qualified  manner 
to  the  guardian,  husband,  or  committee 
of  the  person  affected,  it  is  not  a  natural 
but  a  derivative  power ;  and  if  derived, 
as  it  must  be,  from  the  State  alone,  it 
proves  the  antecedent  existence  of  the 
function  itself  as  a  branch  of  the  legis- 
lative power. 

The  questions  which  have  arisen  under 
this  head  of  our  subject  are  of  much  im- 
portance, and  they  have  given  rise  to 
some  conflict  of  decision.  Our  limits, 
however,  will  prevent  our  entering  upon 
them  here  ;  indeed  they  deserve  of  them- 
selves a  special  study.  It  is  nuflScient  to 
say  that  the  general  principle,  as  we 
have  just  stated  it,  will  be  found  to  be 
substantially  supported  by  the  following 
among  other  authorities:  Eslep  m. 
Hutchman,  16  Serg.  &  R.  485 ;  Nonis 
vs.  Clymer,  2  Barr,  277 ;  Sergeant  vs. 
Kuhn,  Id.  898;  Kerr  vs.  Kitchen,  17 
Penn.  St.  488 :  Martin's  App.,  28 Id.  487 : 
Cochran  vs.  Van  Surlay,  20  Wend.  865; 
Leggett  vs.  Hunter,  19  New  York,  445; 
Fowle  vs.  Finney,  4  Duer,  104 ;  Blagg  vs. 
Miles,  1  Story,  426 ;  Rice  vs.  Parkman, 
16  Mass.  826;  Davis  vs.  Johannot,  7 
Metcalf,  888;  Snowhill  vs.  Snowhill,  2 
Green  Ch.  20 ;  Spotswood  vs.  Pendleton, 
4  Call,  514;  Dorsey  vs.  Gilbert,  11  Gill 
&  Johns.  87;  Nelson  vs,  Lee,  10  B. 
Monr.  495;  Carrol  v«.  Olmsted,  16  Ohio, 
251;  Doe  vs.  Douglass,  2  Blackf.  10, 
Daws  vs.  State  Bank,  7  Ind.  816.  In 
Wilkinson  vs.  Leland,  2  Peters,  627,  a 
statute  confirming  the  sale  of  property  of 
infant  heirs  by  an  executrix,  in  order  to 
poj/  debu  of  the  decedent,  was  held  valid. 
But  this  was  under  an  act  of  the  Legis- 
lature of  Rhode  Island,  which,  at  th« 
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tuiM,  had  no  regular  oonstiiuiion,  and 
ibo  decision,  as  the  enunoiation  of 
i  general  principle,  was  dissented  from, 
ifl  Jones*  Heirs  r*.  Perry,  10  Yerg.  70, 
where  a  similar  act  was  held  Toid,  on  the 
groimd  that  the  legislation,  not  being  for 
infant's  benefit,  but  for  the  payment  of 
debts  to  be  ascertained,  it  was  an  exer- 
eise'of  judicial  power.  Where  the  per- 
sons, whose  land  is  to  be  sold,  are  sui 
/urit,  however,  the  reason,  and,  there- 
fore, the  right,  of  legislatiye  interference 


ceases,  unless  in  cases  where  their  asi^ent 
is  expressly  shown:  Ervine's  Appeal,  16 
Penn.  St.  266 ;  Schoenberger  v».  School 
Directors,  32  Penn.  St.  34 ;  Kneass'  A  p., 
81  Id.  87 ;  Powers  va,  Berger,  2  Selden, 
368.  Though  after  the  lapse  of  a  great 
number  of  years,  and  acquiescence  in  a 
sale  made  under  such  an  act,  the  assent 
of  such  persons  may  be  presumed,  ai 
least  in  a  controversey  between  strang- 
ers: FuUerton  vt.  McArthur,  1  Grant's 
Cas.  232.  H.  W. 


In  the  MaBsaeJiusetts  Supreme  Judicial  Courts  January  Term, 

1861. 

LE  BRETON  V8.  PEIRCE,  THE  OWNERS  OF  PROPERTY,  ETC. 

If  the  owners  of  property  hare  intrusted  it  to  an  agent  for  a  special  purpose,  and 
the  agent,  in  Tiolation  of  his  duty,  has  unlawfully  consigned  the  same  to  be  sold, 
with  directions  to  remit  the  proceeds  to  a  private  creditor  of  his  own,  and  such 
creditor,  upon  being  informed  by  a  letter  from  the  consignee  of  the  consignment 
of  the  property  and  directions  in  reference  to  the  same,  manifests  his  assent 
thereto  by  unequiTocal  acts,  and  the  property  is  sold  by  the  consignee,  and  bills 
of  exchange,  payable  to  the  agent's  creditor  or  his  order,  are  purchased  with  the 
proceeds,  and  remitted  in  a  letter  addressed  to  him,  in  compliance  with  tbe- 
directions,  and  the  creditor,  after  receiving  notice  of  the  intended  remittance-^ 
and  after  manifesting  his  assent  thereto,  and  after  the  remittance  is  actnallj 
made,  but  before  it  is  received,  learns  for  the  first  time  of  the  manner  in  which 
the  agent  became  possessed  of  the  property,  and  of  his  wrongful  acts  in  refer<» 
enee  to  it,  the  original  owners  of  the  property  cannot  maintain  an  action  for 
money  had  and  received  against  such  creditor,  to  recover  the  amount  collected' 
by  him  upon  the  bills  of  exchange. 

This  case  is  reported  at  length  in  the  October  number  of  the* 
Law  Reqistbr,  to  which  we  must  refer  the  reader.  The  Cburt^ 
Merrick,  J.,  in  giving  judgment,  put  the  case  mainly  upon  the 
two  points  referred  to  in  the  following  note,  which  was  intended*  to- 
kare  been  published  in  the  same  number  with  the  case. 

One  of  the  questions  involved  in  this  sible  how  there  shouTif  fiaye  been  no 
case  is  of  great  interest  with  business  much  conflict  in  the  dlecisions  of  the* 
MB ;  and  it  seems  almost  ineomprehen-    courts  in  this  eomttr^  ia>  negard*  to  it:. 
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It  probably  may  baye  arisen  fVom  not 
dearly  disoriminating  the  precise  state 
of  facts  upon  which  the  different  yiews 
found  themseWes.  This  will  readily  be 
perceiyed  by  careftilly  examining  the 
opinions  of  the  different  judges.  But 
we  think  something  of  this  embarrass- 
ment may  be  got  rid  of  by  careful  classi- 
fication. 

I.  Where  the  negotiation  of  the  note 
or  bill,  as  between  debtor  and  creditor,  is 
understood  to  operate  either  as  condi- 
tional payment,  or  to  create  an  expecta- 
tion between  the  parties,  that  the  collec- 
tion of  the  principal  debt  shall  be  de- 
layed until  the  time  of  payment  of  the 
collateral  security,  there  can  be  no  ques- 
tion that,  upon  principle  and  authority, 
the  creditor  must  be  said  to  take  the 
paper  upon  full  consideration,  and  in 
the  due  course  of  business.  The  conflict 
in  the  cases  seems  to  arise  upon  the 
question,  what  is  implied  by  accepting  a 
note  or  bill,  on  time,  for  a  pre-existing 
debt  then  due  ? 

1.  This  will  depend,  to  some  extent, 
apon  commercial  usage,  and  the  ordinary 
course  of  doing  business,  and  the  natu- 
ral implications,  from  the  mere  act  of 
accepting  the  note  or  bill,  and  is,  there- 
fore, matter  of  fact,  in  part,  at  least. 
The  implication,  as  matter  of  fact,  is  dif- 
ferent, in  some  respects,  whether  the  new 
note  or  bill  is  for  the  precise  amount  of 
the  existing  debt,  as  in  Michigan  State 
Bank  vs.  The  Estate  of  LeaTenii/orth,  28 
Vert.  R.  209;  or  for  a  different  sum, 
either  more  or  less,  and  especially  when 
it  is  for  a  less  sum.  Where  the  new  se- 
curity is  for  the  precise  sum  of  the  debt, 
and  is  payable  on  time,  there  is,  in  fact,  a 
very  strong  implication  that  the  creditor 
will  wait  until  the  maturity  of  the  new 
security.  And  in  that  riew  the  cases  aU 
agree  that  the  new  security  is  taken  for 
▼alue,  and  that  all  equities  in  favor  of 
other  parties  will  be  excluded.    And  a 


similar  implication  results  where  the  new 
security  is  for  a  larger  sum  than  tlit 
existing  debt,  as  in  Atkinson  »#.  Brooks, 
26  Vert.  R.  569. 

2.  But  where  the  security  is  of  a  dif- 
ferent character  from  the  original  debt, 
as  where  the  creditor  takes  a  mortgage 
from  the  debtor  for  the  payment  of  the 
sum  due  in  six  months,  it  is  not  under* 
stood  there  is  any  implication  of  a  con- 
tract to  delay  the  collection  of  the  debt 
of  other  parties :  United  States  fn. 
Hodge,  6  How.  U.  8.  R.  279. 

8.  And  where  the  new  security  is  not 
given  in  lieu,  or  on  account  of  the  exist- 
ing debt,  but  as  a  mere  pledge,  the  title 
of  the  new  security  remaining  in  the 
debtor,  and  not  passing  to  the  creditor, 
thus  making  the  creditor  the  mere  trus- 
tee or  agent  of  the  debtor  for  the  collec- 
tion of  the  new  security,  to  be  applied, 
when  collected,  upon  the  existing  debt, 
between  them,  as  was  held  in  the  case 
of  Austin  vs.  Curtis,  81  Vt.  R.  64 :  the 
cases  all  agree  that  there  is  no  implied 
nndertaking  not  to  collect  the  existing 
debt  in  the  mean  time. 

The  following  cases  may  therefore  be 
regarded  free  of  doubt,  both  upon  princi- 
ple and  authority : 

1.  If  the  collateral  is  given  in  security 
at  the  time  the  debt  is  created,  and  as  an 
inducement  for  the  credit,  and  is  a  nego- 
tiable instrument,  and  still  current,  and 
is,  in  fact,  negotiated  to  the  creditor,  so 
as  to  make  him  a  party  to  the  paper, 
and  impose  upon  him  the  duty  of  de- 
mand and  notice,  according  to  strict 
commercial  usage,  the  cases  all  agree, 
so  far  as  they  have  comprehended  the 
questions  involved,  that  all  equities  of 
third  parties  are  excluded:  Chiokopee 
Bank  vs.  Chapin,  8  Met.  R.  40;  Grie- 
wold  vs.  Davis,  81  Vt.  R.  890 :  Palmer 
vs.  Richards,  1  Eng.  L.  &  Eq.  R.  529 
The  declaration  in  Williams  vs.  Little,  11 
New  H.  66,  and  many  other  cases  to  the 
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SQDtraiy,  is  certainly  not  maintainable 
■pon  any  fair  view  of  the  question,  in 
that  precise  form  of  it. 

2.  If  the  collateral  is  not  so  negotia- 
ted as  to  make  the  creditor  a  party  to 
(he  paper,  and  thus  impose  upon  him 
the  duty  of  making  demand  and  giving 
notice,  but  making  the  creditor  the  mere 
agent  of  the  debtor  for  the  collection  of 
the  new  bill  or  note,  there  is  no  ground 
of  excluding  equities  in  other  parties, 
luiless  the  creditor  negotiates  the  se- 
earity  thus  left  in  his  hand  to  some 
third  party,  for  value  and  while  current : 
Pssimer  vs.  Richards,  1  Eng.  L.  &  £q. 
B.529;  Atkinson  v«.  Brooks,  26  Vert. 
R.  569;  De  La  Chaumctte  vt.  Bank  of 
England,  9  B.  &  C.  208 ;  Allen  vs.  King, 
4  McLean  R.  128. 

In  such  case  the  debtor,  it  would  seem, 
may  recall  his  collaterals,  as  the  credi- 
tor, being  his  agent,  is  under  his  con- 
trol But  this  is  certainly  not  the  ordi- 
nary ease  of  collateral  security. 

8.  Where  there  is  either  an  express 
contract  with  the  creditor,  that  he  shall, 
iu.  consideration  of  the  indorsement  of 
the  new  bill,  or  note,  as  collateral,  delay 
the  collection  of  the  existing  debt  until 
the  maturity  of  the  new  security;  or 
where  such  an  understanding  is  reason- 
ibly  to  be  presumed,  from  the  facts  and 
drenmstanoes  attending  the  transaction, 
ud  the  delay  b  thereby  obtained,  there 
iano  ground  of  question,  since  they  stand 
upon  the  same  footing  in  point  of  princi- 
ple, as  if  an  advance  were  made  upon 
the  credit  of  the  new  security :  Okie  vs. 
Spencer,  2  Wharton,  263 ;  S.  C,  2  Am. 
Lead.  Gas.  232,  and  numerous  cases 
Aere  dted.  These  cases  are  so  obvious 
open  principle,  to  the  mind  of  all  law- 
yers, that  it  would  be  a  useless  labor  to 
ittempt  to  render  them  more  perspiou- 
VOM.  What  is  self-evident  thereby  be- 
I  incapable  of  simplification,  sinoe 


there  is  nothing  more  obvious  by  which 
it  can  be  illustrated. 

II.  In  coming  to  the  inquiry,  what  is 
the  precise  legal  implication,  from  the 
mere  fact  of  receiving  a  negotiable  secu- 
rity without  surrendering  any  of  the 
former  securities  for  an  existing  debt, 
we  encounter  more  perplexity. 

1.  This  will  depend,  undoubtedly,  to 
a  great  extent  upon  the  course  of  doing 
business,  and  the  commercial  usages  of 
the  place.  From  all  we  can  learn  of  this 
commercial  usage  in  England,  judging 
both  from  the  reported  cases  and  the  ele- 
mentary works,  we  infer  that  each  new 
security  is  there  credited  as  so  much 
cash  at  the  time  it  is  received,  and  is 
charged  to  the  debtor,  in  case  of  dis- 
honor, with  the  addition  of  expenses  at- 
tending the  protest:  Poirier  vs.  Morris, 
20  Eng.  L.  &  Eq.  R.  108 ;  Bosanquet  v$. 
Dudman,  1  Starkie,  1.  In  this  last  case 
Lord'EUenborough  said,  **  that  whenever  ' 
the  acceptances  exceed  the  cash  balance 
the  plaintiff  holds  all  the  collateral  bills 
for  value :"  Ex  parte  Pease,  19  Vesey, 
25.  In  this  mode  of  transacting  business, 
the  new  notes,  or  bills,  firom  time  to  time 
remitted  to  the  creditor  by  his  debtor, 
are,  upon  receipt,  passed  to  his  credit, 
and  thus  virtually  discounted.  This,  we 
apprehend,  is  the  usual  course  of  doing 
business,  in  this  country,  where  one  has 
an  open  account  with  banks  or  bankers, 
and  not  unfrequently  with  brokers.  How 
fkr  it  o\)tains  with  merchants  it  is  not 
very  certain,  depending  upon  the  nature 
and  the  amount  of  the  dealings.  But 
whenever  the  business  is  conducted  in 
this  form,  there  would  be  no  difference 
as  to  the  right  of  the  creditor  to  hold  the 
collaterals,  whether  they  were  taken  in 
payment,  or  as  security,  or  whether  any 
adTanoes  in  money  were  made  at  the 
precise  time  the  collaterals  were  negotia- 
ted, since  passing  them  to  the  credit  of 
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the  debtor  as  so  much  money,  is  strictly 
adTancing  the  money  upon  them.  This, 
we  apprehend,  is  the  true  explanation  of 
the  reason  why  we  find  so  little  said,  in 
the  English  oases,  or  treatises  on  bills 
ftnd  notes,  in  regard  to  these  distinctions, 
which  occupy  so  much  space  in  our  own 
reports.  The  case  of  The  Bank  of  the 
Metropolis  vt.  The  New  England  Bank, 
1  How.  U.  S.  R.  234,  is  precisely  of  this 
character,  and  the  creditor  was  allowed 
to  hold  the  collaterals  tree  from  all 
equities. 

2.  But  in  whatever  mode  the  business 
is  transacted,  if  we  look  careftilly  into 
the  true  principles  involved,  we  shall 
come  much  to  the  same  result.  It  has 
always  seemed  to  us  that  most  of  the 
controversy  upon  this  subject  has  grown 
out  of  the  different  sense  in  which  the 
terms  used  are  understood.  If  the  term 
"collateral"  is  understood  to  import  that 
the  bills  thus  held  are  not  taken  on  ac- 
count of  the  existing  debt,  but  only  to 
be  held  until  due,  and,  if  paid,  the 
amount  to  be  applied,  and,  in  the  mean 
time,  'he  creditor  assumes  no  responsi- 
bility in  regard  to  them,  except  as  the 
mere  agent  of  the  debtor  for  collection, 
there  could  be  no  ground  of  claim  that 
any  property  passed,  or  that  existing 
equities  in  former  parties  were  extin- 
guished. The  English  cases  in  bank- 
ruptey  show  very  clearly  that,  in  such 
cases,  the  title  in  the  bills  does  not  pass 
to  the  assignee,  but  may  be  retained  by 
the  correspondent :  Ex  parte  Pease,  19 
Yesey,  25  ;  De  La  Chaumette  vs.  The 
Bank  of  England,  supra. 

8.  But  we  apprehend  this  is  not  the 
ordinary  acceptance  of  the  term  collate- 
ral, or  collateral  security ;  for  it  is  no 
tecurity  at  all.  The  etymology  of  colla- 
teral security  indicates  that  it  is  some- 
thing running  along  with,  and,  as  it  were, 
parallel  to,  something  else,  of  a  similar 
character.     It  is  collateral  to  the  origi- 


nal indebtedness  It  is,  of  course,  a  m- 
ourity,  but  it  need  not  be  In  the  preds* 
form  of  the  original.  A  bond  maybe 
secured  by  a  collateral  indebtedness  in 
the  form  of  a  bill  or  note,  and  vict  veru, 
and  the  collateral  will  always  include 
other  parties.  But  as  far  as  the  debtor 
is  concerned,  they  are  holden  for  tbs 
payment  of  the  debt,  and  the  creditor 
equally  at  liberty  to  pursue  all  in  all 
legal  modes,  unless  there  is  some  expreai 
or  implied  restriction  upon  the  title  of 
the  collaterals. 

In  this  sense  the  title  passes,  by  the 
negotiation  of  a  bill  or  note,  as  collate- 
ral, the  same  as  if  the  money  were  ad- 
vanced. The  only  difference  is,  that 
this  form  is  dispensed  with,  and  the 
creditor  retains  his  original  security. 
Ordinarily,  the  collateral  may  not  bind 
the  same  parties  as  the  original  security, 
or  not  all  of  them.  In  such  cases  the 
creditor  will  wish  to  retain  the  original, 
so  as  to  lose  none  of  his  security.  All 
that  the  word  collateral  imports  is,  that 
there  is  a  prior  or  existing  debt,  and 
the  collateral  depends  upon  that,  stands 
or  falls  with  it,  so  far  as  the  creditor  is 
concerned. 

4.  But  if  the  party  takes  the  indorse- 
ment of  a  bill  of  lading,  or  of  a  bill  of 
exchange,  or  note,  he  acquires  no  diflfer- 
ent  rights  as  to  the  parties  to  these  new 
instruments,  whether  he  takes  them  in 
payment,  or  as  collateral  to  an  existing 
debt.  In  either  case  he  becomes  a  party 
to  the  transaction  or  contract  to  the  full- 
est extent,  and,  in  the  case  of  negotiable 
instruments,  is  bound  to  pursue  the  law 
merchant  in  making  demand  and  giving 
notice,  at  the  peril  of  making  them  his 
own,  in  actual  exoneration  of  the  party 
negotiating  them. 

5.  In  such  cases  it  can  be  of  little 
importance  whether  the  original  debt  is 
treated  as  extinguished  or  not,  since,  if 
the  debtor  negotiate  the  note  or  bill,  bj 


Digitized  by  VjOOQIC 


LE  BKETON  vs.  PEIBCE. 


39 


b'.B  own  indonement,  which  is  the  usual 
course,  he  is  bound  by  such  indorse- 
mfint,  and  the  double  bond  is  of  no  es- 
sential importance.  And  if  the  creditor 
do  not  take  steps  to  charge  his  debtor, 
as  indorser,  he  makes  the  collateral  his 
own  in  payment  of  his  debt,  and  the  re- 
salt  is  the  same,  whether  he  is  bound 
donblj  or  singly,  since  the  release  extin- 
goishes  both  or  one,  as  the  case  may  be. 

6.  The  mere  giving  of  a  negotiable 
note  or  bill  for  an  existing  debt,  is  only 
conditional  payment,  in  any  case,  by  the 
general  law  merchant,  unless  there  is  an 
express  agreement  that  it  shall  extin- 
guish the  original  debt.  Upon  the  dis- 
honor of  the  new  note  or  bill,  the  creditor 
may  sue  the  original  debt,  or  the  indorser 
of  the  new  bill  or  note,  at  his  election,  so 
that  the  note  or  bill  is  but  a  collateral  in 
sny  case,  unless  there  is  some  special 
contract,  or  some  special  usage,  as  in  the 
New  England  Slates,  that  the  acceptance 
of  the  new  note,  or  bill,  shall,  prima 
farie,  extinguish  the  debt.  These  pro- 
positions are  familiar,  and  scarcely  re- 
quire specific  authority  for  their  sup- 
port The  cases  are  carefully  collated, 
m  2  Am.  Lead.  Cas.  241-273. 

XXL  Most  of  the  conflict  in  the  Ameri- 
can eases,  and  all  the  English  cases,  will 
be  readily  reconciled  by  reference  to  the 
foregoing  distinctions.  And  those  ano- 
malous cases  in  the  American  States, 
which  will  not  come  into  these  distinc- 
lions  harmoniously,  have  been  decided 
without  properly  apprehending  the  true 
principles  involved,  and  must  be  left  in 
their  appropriate  solitude  until  they  are 
either  abandoned,  or  else  the  course  of 
business,  or  the  principles  of  natural 
justice  become  so  far  modified,  that 
they  can  be  adopted  by  others. 

1.  In  the  case  of  Poirier  r*.  Morris, 
tupra^  Crompton,  J.,  said :  ♦•  Whether  the 
bill  was  a  collateral  security,  or  whether 
it  had  the  effect  of  suspending  the  pay- 


ment of  the  antecedent  debt,  is  quito 
immaterial. '^  And  Iiord  Campbell  said : 
"  There  is  nothing  to  make  a  difference 
between  this  and  the  common  case, 
where  a  bill  is  taken  as  security  for  a 
debt,  and  in  that  case  an  antecedent 
debt  is  a  sufficient  consideration."  And 
in  Percival  V8.  Frampton,  2  C.  M.  &  K. 
180,  Parke,  B.,  said:  "If  the  note  were 
given  to  the  plaintiffs  as  security  for  a 
previous  debt,  and  they  held  it  as  such, 
they  might  be  properly  stated  to  be 
holders  for  valuable  consideration."  The 
same  rule  is  recognised  in  numerous 
other  English  cases :  Hey  wood  vs.  Wat- 
son, 4  Bing.  R.  49G ;  Bosanquet  vs. 
Forster,  9  C.  &  P.  669  ;  Same  V9.  Corser, 
ib.  C64;  2  Am.  Lead.  Cas.  250,  251.  The 
rule  is  thus  stated  in  the  work  last  quo- 
ted, which  has  almost  become  a  book  of 
authority  in  the  American  courts.  "  The 
result  of  the  English  cases  would  seem 
to  be,  that  accepting  a  note  or  bill  pay- 
able at  a  future  day,  on  account  of  a 
pre-existing  debt,  will  suspend  the  debt 
until  the  note  reaches  maturity :  By  leg 
on  Bills,  6  ed.  304."  "  The  law  is  clear," 
said  Lord  Kenyon,  in  Stedman  v».  Qroch, 
1  Esp.  R.  4.  **  that  if  in  payment  of  a 
debt  the  creditor  is  content  to  take  a  bill 
or  note  payable  at  a  future  day,  he  can- 
not legally  commence  an  action  for  his 
original  debt,  until  such  note  or  bill  be- 
comes payable,  and  default  is  made  in 
the  payment."  And  the  cases  all  agree 
that  no  recovery  can  be  had  in  any  case, 
upon  the  original  debt,  where  the  colla- 
teral, given  in  security,  was  indorsed 
while  current,  and  is  still  outstanding: 
Price  V*.  Price,  16  M.  &  W.  232,  248. 
And  in  every  case  where  the  party  ac- 
cepts a  collateral  as  security  for  a  pre- 
vious debt  then  due,  there  is  no  implied 
obligation  not  to  negotiate  the  collateral 
before  maturity.  In  nine  cases  out  of  ten 
that  is  done,  among  business  men  imme- 
diately, for  the  purpose  of  raising  th« 
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money,  which  should  haye  been  paid 
when  the  debt  matured ;  so  that  the  col- 
lateral is  always  receiTed  for  the  ease  of 
the  debtor,  and  it  is  not  ordinarily  receiT- 
ed as  a  mere  pledge,  so  that  negotiating 
it  would  be  a  breach  of  good  faith.  On 
the  contrary,  the  security,  being  negoti- 
able, passes  as  money,  and  operates  as 
payment  conditionally,  and  is  expected 
to  be  passed  into  the  market  at  once. 

All  that  is  implied,  then,  by  it  being 
collateral,  is,  that  there  is  no  agreement 
or  implication  that  the  original  debt  is 
extinguished.  The  creditor  intends  to 
hold  on  to  his  original  debt  and  all  other 
securities.  The  new  security,  then,  is 
collateral  to  the  previous  debt ;  but  the 
new  security,  as  between  the  parties  to 
it,  and  the  creditor,  is  not  affected  by  it 
being  collateral  to  the  previous  debt,  any 
differently  from  what  it  would  be  if  it 
were  received  in  extinguishment  of  it. 
It  is  negotiated  in  the  fullest  manner, 
and  subject  to  the  law  merchant,  and 
with  no  restrictions  upon  its  further  ne- 
gotiation. We  think,  therefore,  that  the 
English  courts  have  taken  the  true  view 
in  saying  that  such  paper  passes  for 
value,  and  in  the  ordinary  course  of 
business,  and  excludes  all  existing  equi- 
ties, without  regard  to  the  understand- 
ing, agreement,  or  implication,  as  mat- 
ter of  fact,  that  the  creditor  should  delay 
the  enforcement  of  the  existing  debt  until 
the  maturity  of  the  new  security.  And 
that  they  are  also  right  in  saying,  that 
it  makes  no  difference  in  principle,  or 
legal  effect,  whether  the  existing  debt  is 
extinguished  or  not,  or  whether  the  ori- 
ginal evidence  of  debt,  or  the  existing 
securities,  are  surrendered  or  not: 
Kearslake  vs.  Morgan,  5  Term  R.  618 ; 
Baker  vs.  Walker,  14  M.  &  W.  465  ;  Bel- 
shaw  vs.  Bush,  11  C.  B.  191,  200;  Ford 
vs.  Beech,  1 1  Q.  B.  852,  873.  These  trans- 
aotionS,  indorsing  negotiable  securities 
on  account  of  previous  debts,  without 


special  agreeemeni  at  to  the  eflect,  art 
there  treated  as  **  necessary  exceptions  u 
the  general  rules  of  law,  in  favor  of  thu 
law  merchant."  This  rale  has  beea 
adopted  in  this  country  by  the  natiofial 
tribunal  of  last  resort :  Swift  vs.  Tyson, 
16  Pet.  R.  1.  This  decision  was  made  upon 
the  maturest  consideration,  and  has  pre- 
vailed in  most  of  the  States,  and  is  ex 
pressly  extended  to  collaterals :  Bank  of 
the  Metropolis  vs.  New  England  Bank. 
ntpra  ;  Petrie  vs.  Clark,  1 1  Serg.  &  R.  877, 
as  early  as  1824  adopts  almost  precisely 
the  same  view,  except  that  it  is  not  as- 
sumed, as  matter  of  necessary  implioa- 
tion,  that  one  who  accepts  security  for  a 
debt  will,  to  some  extent,  change  his  con- 
duct in  consequence.  See  also  Walker 
vs.  Qeisse,  4  Wharton,  252.  In  Holmes 
vs.  Smith,  16  Maine,  177,  it  is  decided 
that  where  negotiable  paper  is  taken  in 
payment  of  a  previous  debt,  it  will  ex- 
clude all  equities  in  other  parties.  To 
the  same  extent  is  Williams  vs.  Little, 
supra.  The  same  view  is  adopted  in 
Carlisle  vs.  Wishart,  11  Ohio,  172;  Nor- 
ton vs.  Waite,  20  Maine,  175 ;  Bostwick 
vs.  Dodge,  1  Doug.  Mich.  R.  413 ;  Bush 
vs.  Peckard,  3  Harrington  R.  885 ;  Brush 
vs.  Scribner,  11  Conn.  R.  888;  Barney 
vs.  Earle,  13  Alabama  R.  106.  In  these 
cases,  except  Williams  vs.  Little,  the 
question  did  not  arise  in  regard  to  nego- 
tiable paper  being  taken  as  collateral 
security.  But  in  many  of  the  States,  as 
well  as  in  Swift  vs.  Tyson,  and  The  Bank 
of  the  Metropolis  vs.  The  New  England 
Bank,  supra^  all  such  distinction  is  dis- 
claimed, and  held  to  have  no  existence  in 
principle.  Roddick  vs.  Jones,  6  IredelL 
107;  Gibson  vs.  Conner,  3  Kelley,  47; 
Yalettev*.  Mason,  1  Smith  89,  (Indiana); 
Allaire  vs.  Hartshorn,  1  Zabriskie,  C6d; 
Blanchard  vs.  Stevens,  8  Cush.  R.  162. 
The  fallacy  of  supposing  that  the  creditor 
is  in  the  same  condition  after  having 
failed  to  enforce  the  collection  of  his  col- 
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UtcraU,  as  if  he  had  not  reoeiyed  them, 
it  here  placed  in  the  clearest  light  by 
0awey,  J. :  "  If  the  party  had  not  receir- 
ad  the  note  as  collateral  security,  he 
might  hare  pursued  other  remedies  to 
enforce  the  security  or  payment  of  his 
debt.  He  might  hare  obtained  other  se- 
Cttrities,  or,  perhaps,  payment  in  money. 
It  is  a  fallacy  to  say,  that  if  the  plain- 
tiffs are  defeated  in  their  attempt  to  en- 
force the  payment  of  these  notes,  they 
are  in  as  good  a  situation  as  they  would 
hare  been  if  the  notes  had  not  been 
transferred  to  them.  That  fact  is  as- 
snmed  not  proTcd,  and  from  the  Tery 
nature  of  the  caee  is  matter  of  entire  un- 
certainty. The  convenience  and  safety 
of  those  dealing  in  negotiable  paper 
seem  to  require  and  justify  the  rule  that 
when  a  person  takes  a  negotiable  note 
sot  OTerdue,  or  apparently  dishonored, 
and  without  notice,  actual  or  construc- 
tire,  of  want  of  consideration,  or  other 
defence  thereto,  whether  in  payment  of 
t  precedent  debt,  or  as  collateral  secu- 
rity for  a  debt,  the  holder  would  have 
the  legal  right  to  enforce  the  same 
tgainstthe  parties  thereto,  notwithstand- 
Qtganeh  defence  might  not  hare  been 
effectual  as  between  the  original  parties.  ** 
And  the  Supreme  Court  t>f  Rhode  Island, 
tfler  Tery  careful  and  thorough  exami- 
natioB  of  the  cases,  have  recently  come 
to  the  same  conclusion :  Bank  of  the  Re- 
public PS,  Carrington,  5  R.  I.  R.  515;  see 
siso  Atkinson  vs.  Brooks,  26  Vt.  R.  569. 
It  scarcely  seems  necessary  to  enumerate 
the  cases  in  New  York  and  some  other 
States  which  have  followed  their  lead, 
where  it  has  been  held  that  paper  nego- 
tiated as  collateral  on  account  of  a  pre- 
rioiis  debt,  is  not  taken  for  value  and  is 
subject  to  all  equities.  We  think  it  most 
unqaestionable  that  the  New  York  courts 
tre  right  in  saying  there  is  no  distinc- 
tioa.  in  principle,  between  taking  such 
psper  in    payment  and    as  collateral 


to  a  pre-existing  debt.  But  the  truth 
undoubtedly  is,  that  either  forms  a 
good  consideration,  and  the  title  of  the 
creditor  depends  upon  the  character  of 
the  paper,  and  is  an  exception  to  all 
rules  attaching  to  the  delivery  of  other 
property  as  security  for  a  debt. 

The  main  point  of  the  decision  in  the 
very  case  before  us,  that  the  trust,  which 
unquestionably  attached  to  the  property 
which  formed  the  consideration  of  the 
bills,  could  not  attach  to  the  bills  afler 
they  had  been  bona  fide  negotiated  in 
the  market,  although  merely  between 
debtor  and  creditor,  and  no  new  advance 
made  specifically  on  such  account,  goes 
exclusively  upon  the  peculiar  quality 
and  character  of  negotiable  paper  as  to 
the  transmission  of  its  title.  It  passes 
in  the  market  as  money.  No  man  is 
bound  to  make  any  inquiry  into  the  title 
of  the  holder.  And  even  carelessness, 
short  of  bad  faith,  will  not  defeat  one's 
title  to  such  paper,  taken  for  value: 
Goodman  vm.  Harvey,  4  Ad.  &  Ellis, 
870,  overruling  Gill  vs.  Cubit,  8  B.  & 
Cr.  466.  And  whether  one  advances 
money  and  then  takes  the  money  in  pay- 
ment of  his  debt,  or  takes  the  note 
or  bill  on  account  of  the  debt,  or  as  col- 
lateral security,  is  not  material,  either 
in  fact  or  in  law.  And,  to  be  consistent, 
we  must  either  adopt  the  New  York  rule 
that,  in  both  cases  there  is  no  value 
given  for  the  new  note  or  bill,  ur  else 
insist  that  value  is  given  in  both  cases. 

It  is  impossible,  as  it  seems  to  us,  to 
successfully  contend  for  the  contrary, 
unless  where  the  previous  debt  iS  not 
due,  or  the  new  security  is  such  that  no 
trust  is  reposed  in  it,  and  these  ai*e 
exceptional  eases.  In  every  other  case, 
the  creditor  will  conduct  differently  on 
account  of  the  new  security,  and  will  de- 
lay the  collection  of  the  previous  debt 
until  the  result  of  the  new  security  is 
determined.    And  then  it  is  impossible 
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to  restore  the  creditor  to  his  former  po-  one,  whose  perceptions  were  not  render 
siiion,  since  time  is  a  very  important  ed  very  acute  by  the  study  of  refine    ' 
matter  in  commercial  transactions.     We  ments    and    hair-breadth    distinctionn.  I 
trust  that,  before  many  years,  all  our  would  ever  dream  that  there  could  be  i 
American  courts  will  adopt  the  sensible  any  essential  difference  in  the  rights  of  i 
views  of  the  English  courts  upon  this  the  creditor  to  have  the  full  benefits  of 
question,    and    not    expend    so    much  the  new  securities,  and  of  *'  all  the  col- 
strength   hereafter  in  determining  the  laterals,"  in  the  language  of  Lord  Ellen- 
precise  difference  between  receiving  a  borough  in  Bosanquet  va,  Dudman,  n^r4t 
note  or  bill  **  on  account  of,"  **  in  pay-  until  he  obtained  full  satisfaction  of  his 
ment  of,"  <*  as  collateral  to,"  and  '*  as  debt, 
vecurity  for"  an  existing  debt,  since  no  L  F.  B. 


In  the  Court  of  Common  Pleas  of  Brie  County ^  Pennsylvania. 

WALLACE  ET  AL.  VS.  WALLACE  ET  AL. 

1.  A  will  which  authorizes  executors  not  only  to  sell  at  their  option,  but  also  to 
make  valuation,  division,  and  allotments  of  the  estate  devised,  and  to  make  deeds 
of  conveyance  therefor,  breaks  the  descent,  and  vests  the  estate  in  the  executors, 
and  the  heir  at  law  cannot  maintain  ejectment  therefor. 

2.  Where  a  plaintiff  in  ejectment  claims,  not  as  heir  at  law,  but  as  devisee  under  s 
will  which  authorizes  the  executors  not  only  to  sell,  but  also  to  make  a  valuatioa 
and  allotment  of  the  estate  devised,  she  must  show  that  these  provisions  of  the 
will  have  been  complied  with,  so  that  her  portion  or  purpart  may  be  known  and 
distinguished  firom  that  of  other  devisees  mentioned  in  the  will. 

8.  When  an  estate  is  devised  to  trustees,  they  to  pay  over  or  convey  to  the  eettid 
que  trust  the  one-half  part  of  what  they  should  receive  of  the  estate,  and  the 
yearly  proceeds  of  the  other  half  during  her  natural  life,  the  trust-ees  are  the 
repository  of  the  title  for  her  benefit,  and  she  cannot  maintain  ejectment  for  it. 

4.  If  executors  or  trustees,  created  by  a  will,  are  authorized  to  make  division  and 
allotment  of  real  estate,  and  neglect  or  refuse  to  do  it,  the  remedy  for  the  eestm 
que  use  is  in  the  Orphans*  Court. 

This  was  an  action  of  ejectment  for  about  4000  acres  of  land  in 
Erie  county,  brought  by  Elizabeth  Wallace  and  J.  W.  Wall,  trustee 
of  Elizabeth  Wallace,  against  John  William  Wallace  and  others, 
No.  149,  of  May  Term,  1860,  in  the  Court  of  Common  Pleas  of 
Erie  county,  Pennsylvania.  The  plaintiffs,  to  sustain  their  action, 
offered  in  evidence  a  copy  of  the  will  of  Mrs.  Tace  Wallace,  dec'd, 
late  of  Burlington,  New  Jersey,  from  the  Prerogative  Court  of  said 
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State.  Defendants  objected  to  the  evidence  because  it  was  not  pro- 
perly certified ;  the  court  sustained  the  objection  and  rejected  the 
evidence.  The  defendants,  however,  waived  the  informal  certificate. 
^Dd  it  was  again  offered,  when  it  was  again  objected  to,  for  the 
reasons  hereafter  mentioned  in  the  opinion  of  the  court ;  so  much 
of  the  will,  dated  July  1821,  as  is  of  importance  to  this  case,  is  as 
follows,  to  wit : 

"  2.  Whereai  several  of  my  children^  by  deed  dated  the  2d  July^ 
1819,  did  grant  and  convey  to  me  all  their  $hare  and  interest  in 
Ae  property  and  ettate  of  their  father^  I  direct  my  executors  here- 
inafter named,  at  %oon  at  conveniently  may  be,  to  make  an  estimate 
of  all  the  property  which  I  have,  or  may  be  entitled  to,  as  well 
under  the  said  deed  as  otherwise,  and  then  I  direct  the  whole  to  be 
divided  into  six  equal  parts.'' 

Here  follow  several  specific  legacies,  and  then : 

"  6.  One  other  equal  and  sixth  part  I  give  and  devise  to  my 
daughter,  Elizabeth  Wallace,  her  heirs  and  assigns :  Provided,  thai 
as  my  said  daughter  Elizabeth  did  not  join  in  the  said  deed  of  the 
24  of  July^  1819,  and  will  therefore  be  entitled  to  receive  some  por- 
Hon  of  her  father's  estate,  it  is  my  will  and  intention,  that  whatever 
amount  she  shall  receive  therefrom  shall  be  deducted  from  the  said 
sixth  part  devised  to  her,  and  the  shares  so  arranged  as  that  they 
may  be  all  thus  equalized,  and  all  the  said  girls  receive  an  equal 
smountfram  the  estate  of  their  said  father  and  my  estate  together.'^ 

On  the  26th  February,  1823,  a  codicil  was  added  to  this  will,  in 
which  was  contained  the  following :  "  I  direct  my  estate  and  the 
proceeds  of  such  part  or  parts  as  shall  be  sold,  to  be  divided  into 
four  parts  instead  of  six,  and  one- fourth  to  each  of  my  daughters, 
u  in  my  said  will  is  directed  as  to  one-sixth ;  subject  to  the  deduc* 
tkms  and  provisions  therein  stated.*'  *  *  *  «  And  I  direct  that  the 
let  of  a  majority  of  my  executors  shall  be  binding  on  the  rest,  and 
u  valid  and  effectual  as  if  done  by  all.  And  I  authorize  my  exe- 
entors,  or  a  majority  of  them,  to  sell  any  part  of  my  said  estate  they 
may  think  proper.  And  the  valuation^  division,  and  allotment  of 
my  said  estate,  and  its  proceeds,  I  direct  to  be  made  by  my  executors, 
sr  a  majority  of  them,  or  by  such  person  or  persons  as  they  shall 
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eaU  in  for  that  purpose^  and  the  deed  of  conveyance  of  the  executon^ 
or  a  majority  of  them^  to  make  and  create  a  goody  sufficient  and 
valid  title  and  estate.'' 

On  the  18th  day  of  March,  1826,  testatrix  added  the  following 
codicil  to  her  will : 

'^  I  hereby  republish  all  the  foregoing  as  my  last  will  and  testa- 
ment, except  as  hereinafter  excepted,  that  is  to  say,  I  revoke  so 
much  thereof  as  makes  my  daughters,  Rachel  and  Elizabeth,  to  be 
executors,  declaring  that  my  sister,  Mrs.  Susan  V.'  Bradford,  mj 
daughter  Mary,  and  my  son-in-law,  Mark  W.  Collet,  to  be  my 
executors ;  and  if  either  or  any  of  them  refuse  to  act,  then  the 
other  or  others  to  be  so,  giving  to  them  and  to  survivors,  and  sur- 
vivors of  them,  all  the  power  hereinbefore  and  above  stated ;  the 
majority  having  power  to  act,  as  before  stated.  And  in  regard 
to  the  bequest  which  I  have  herein  made  to  my  daughter  Elizabeth^ 
instead  of  giving  and  devising  to  her  self ^  as  hereinbefore  stated,  I 
devise  and  bequeath  what  is  devised  and  bequeathed  to  her,  to 
Dr.  Nathan  W.  Cole'  and  Mark  W.  Collet,  their  heirs  and  assigns, 
and  to  the  survivors  of  them,  and  the  heirs  and  assigns  of  the 
survivor,  and  if  either  refuse  to  accept,  to  the  other,  his  heirs  and 
assigns  in  trust,  that  they  pay  over,  or  convey  to  her  the  one* 
half  part  of  what  they  shall  receive  therefrom,  absolutely  in  fee, 
and  to  her  own  disposal,  and  that  the  other  half  they  retain  and 
pay  to  her  the  yearly  interest  and  revenue  and  profits  arising 
therefrom  (after  deducting  charges  and  expenses,)  during  her  natural 
life,  and  after  her  death,  that  they  shall  hold  the  same  in  trust 
for  such  children  of  my  late  son,  Joshua  W.  Wallace,  Junr.,  as 
shall  be  alive  at  the  time  of  my  decease,  share  and  share  alike; 
and  if  any  of  them  die  before  the  age  of  twenty-one  years,  the 
share  of  such  to  go  to  the  survivors  or  survivor,  and  that  the  said 
moiety  so  held  in  trust  may  produce  a  revenue  and  interest^  I  au- 
thorize the  said  trustees,  or  whichever  may  act,  and  the  survivor 
of  them,  and  the  heir  and  assigns  of  the  survivor,  to  sell,  lease,  or 
otherwise  dispose  of  the  same,  either  for  cash  or  credit,  or  any 
part  or  parts  thereof,  and  the  proceeds  thereof,  to  invest  in  any 
nuch  way  as  they  may  think  proper,  to  be  by  them  held  on  the  same 
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trosta  and  with  the  same  power  as  at  first,  and  so  ioties  quoties ; 
but  it  is  to  be  entirely  at  the  discretion  of  the  trustees  or  trustee 
for  the  time  being,  whether  they  or  he  will  sell  or  not,  and  how 
and  upon  what  terms,  and  how  they  or  he  will  invest  without  the 
direction  or  control  of  the  cestui  que  trust;  and  the  said  trustee  or 
trustees  are  to  settle  with  my  executors  what  is  the  share  or  portion 
ikus  devised^  and  their  or  his  acquittance,  exonerate  or  discharge 
ike  executors  without  the  cestui  que  trust,' ^ 

John  P,   Vincent  and  Wilson  Laird,  for  plaintiffs. 

Hon.  Gaylord  Church,  James  C.  Marshall,  John  Wm.  Wallace, 
and  Benjamin  Grant,  for  defendants. 

The  opinion  of  the  Court  was  delivered  by 

Dbrrickson,  J. — The  plaintiffs  have  offered  in  evidence,  as  the 
basis  of  their  right  of  action,  the  will  of  Mrs.  Tace  Wallace,  and 
the  defendants  (waiving  the  incompleteness  of  its  authentication) 
object  to  its  reception  for  the  purpose  for  which  it  is  offered,  "  be- 
cause it  vests  no  title  in  the  plaintiffs,  or  either  of  them,  nor  gives 
them  such  possession  or  right  of  possession  as  will  entitle  them  to 
maintain  their  ejectment.** 

If  the  right  to  recover  depended  alone  on  the  will  without  the 
codicils,  it  would  doubtless  be  complete  as  to  one  of  the  plaintiffs, 
but  unfortunately  for  him,  a  codicil  was  appended,  which  author- 
ized the  executors  not  only  to  sell  at  their  option,  but  also  to  make 
valuation,  division,  and  allotments  "of  the  estate  devised,  and  deeds 
of  conveyance  therefor.*'  While,  therefore.  Miss  Wallace  has  an 
interest  in  the  will  of  her  mother,  it  is  still  quite  evident  she  lias 
not  such  an  one  as  will  entitle  her  to  maintain  an  ejectment  for 
the  land  covered  by  it,  because  it  is  vested  in  the  executors,  though 
for  special  purpose.  The  title  could  not  vest  in  the  executors  and 
the  cestuis  que  use  at  the  same  time,  and  the  plaintiffs  claim  by 
virtue  of  the  will,  she  cannot  claim  superior  to  it.  The  line  of 
descent  was  broken  by  the  will,  and  she  claims  not  as  heir  at  law, 
but  as  devisee.  To  entitle  her  to  succeed,  she  must  show  that  the 
terms  or  provisions  of  the  will  have  been  complied  with  in  the 
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valuation,  division,  and  allotment  of  the  estate,  so  that  her  portion 
or  purpart  might  be  known  and  distinguished  from  that  of  the 
other  devisees  mentioned  in  the  will.  But  this  has  not  been  done. 
This,  of  itself,  would  warrant  the  rejection  of  the  will.  But  there 
is  another  reason  therefor.  By  a  subsequent  codicil,  the  testator 
devises  the  share  previously  given  to  her  daughter  Elixabeth 
directly,  to  trustees,  in  trust,  they  pay  over  or  convey  to  her  the 
one-half  part  of  what  they  should  receive  of  the  estate,  and  the 
yearly  proceeds  of  the  other  half  during  her  natural  life.  This 
Qodicil  clearly  takes  away  her  title  to  the  estate  devised,  and  she 
can  have  none  in  it  but  through  the  trustees.  They  are  the  repo- 
sitory of  the  title,  though  for  her  benefit,  and  there  it  remsina 
until  it  is  properly  divested.  Has  this  been  done  ?  It  is  not  eren 
alleged  that  it  has  been,  and  we  cannot  here  go  into  an  investiga- 
tion to  ascertain  what  proportion  of  the  land  in  controversy,  if 
any,  would  belong  to  Miss  Wallace.  The  Orphans*  Court  is  the 
proper  place  for  this  should  the  executors  and  trustees  decline  the 
execution  of  their  duties.  Had  action  been  taken  in  either  irxy, 
and  the  apportionate  allotments  been  made,  the  plaintiffs,  or  Miss 
Wallace  alone,  might  be  entitled  to  recover ;  but  claiming,  as  she 
does,  exclusively  under  the  will,  it  would  be  useless  to  receive  it  m 
evidence,  and  then  have  to  tell  the  jury  that  it  vested,  per  se,  no 
such  right  in  her  as  would  entitle  her  to  recover.  The  introduction 
of  Mr.  Wall's  name  as  a  co-plaintiff  and  trustee  of  the  other,  gives 
no  additional  right  to  recover,  as  he  is  not  named  in  the  will,  nor 
is  there  any  evidence  of  his  right  to  act  in  either  capacity. 

For  these  and  other  reasons,  equally  obvious,  the  objection  i8 
sustained,  and  the  evidence  rejected. 
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In  the  New  York  Supreme  Court,  Q-eneral  Term.    Fifth  iHetrict. 

BROUNER  ve.  GOLDSMITH  ET  AL. 

IHien  the  pluntiff  in  the  coarse  of  a  trial  oalls  out  the  decUrationB  of  the  defend- 
ant, it  does  not  follow,  that  all  that  was  said  hy  defendant  can  be  given  in  ctI- 
dence,  but  only  that  which  tended  to  qualify  that  given  in  evidence  by  the 
plaintiff,  and  no  more. 

Appeal  by  the  plaintiffs  from  a  judgment  entered  after  a  trial  at 
the  Circuit  with  a  jury.  It  appeared  in  evidence  that  the  plaintiff 
took  a  claim  of  the  defendants  against  Adler  &  Garson,  to  collect 
and  have  one-third  realized,  and  after  the  claim  had  been  sued  by 
the  plaintiff,  the  defendants  compromised  the  claim  with  Adler  & 
Garson,  and  discharged  them  without  plaintiff's  consent.  The 
defendants  denied  making  any  such  contract  with  the  plaintiff. 
On  the  trial  the  plaintiff  tendered  a  witness  to  show  that  the  de- 
fendants compromised  with  Adler  &  Garson,  and  the  defendants 
called  for  all  that  was  said  upon  that  occasion,  including  what  was 
said  about  the  commission,  and  also  what  was  said  about  the  con- 
ditions upon  which  the  plaintiff  took  the  claim  for  collection.  The 
plaintiff  was  not  present.  The  Court  received  the  evidence,  and 
the  plaintiff  excepted,  and  the  defendants  had  a  verdict,  and  the 
plaintiff  appealed. 

(7.  N,  Kennedy,  for  plaintiff. 
N,  F.  (rravesj  for  defendants. 

The  opinion  of  the  Court  was  delivered  by 

Allen,  J. — I  am  of  opinion  that  the  Justice  erred  in  admitting 
evidence  of  the  declarations  of  defendants  at  the  time  they  settled 
the  debt  against  Adler  &  Garson. 

The  plaintiff  had  not  called  for  any  declaration  of  the  defend- 
ants on  that  occasion.  They  had  proved  a  fact,  to  wit,  the  compro- 
mise and  discharge  of  the  debt,  and  it  would  probably  have  been 
Gompetent  for  defendants  to  prove  what  was  said  concerning  the 
settlement,  and  so  much  of  the  conversation  as  made  a  part  of  the 
negotiation  as  a  part  of  the  ree  geeta,  and  to  show  what  was  done; 
and  had  the  plaintiff  called  for  any  part  of  the  conversation,  the 
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defendants  could  only  have  given  so  much  of  the  residue  of  the 
conversation  as  tended  to  qualify  that  given  in  evidence  by  tha 
plaintiff,  and  no  more ;  that  is,  they  could  have  given  all  upon  the 
same  subject.  But  there  is  no  pretence  that  the  plaintiff  had 
directly  or  indirectly  called  for  any  declarations  of  the  defendants 
concerning  the  agreement  between  them,  and  the  conversation  was 
admitted  under  the  offer  to  show  "  what  defendants  may  have  said 
about  plaintiff  taking  this  claim.*' 

The  evidence  was  erroneously  admitted,  and  we  cannot  say  that 
it  did  not  influence  the  result. 

The  judgment  must  be  reversed  and  a  new  trial  granted ;  costs 
to  abide  result. 


RECENT  ENQLI8H  DECISIONS. 

In  the  Court  of  Queen's  Benchy  sitting   in   Bane  after  Htlarj 

Term,  1861.^ 

LOUIS  CASTRIQUB  VS.  SOLOMON  LEVI  BEHRENS  AND  OTHERS. 

Declaration  stated  that  the  registered  owner  of  a  British  ship  mortgaged  ft,  and  on 
the  9th  of  April,  1866,  the  plaintifif  became  the  mortgagee :  that  on  the  8th  June, 
1864,  the  captain,  while  on  a  voyage,  drew  a  biU  at  Melbourne,  in  Australia,  on 
the  owner  in  England,  for  necessary  disbursements  of  the  ship,  in  faror  of 
L.  &  Co. ;  that  L.  &  Co.,  without  value,  indorsed  it  to  the  defendants,  British 
subjects  residing  in  England ;  that  the  bill  was  dishonored ;  that  the  defendants, 
knowing  the  premises,  and  that  the  ship  was  about  to  oall  on  her  voyage  at  the 
port  of  Havre  de  Grace,  in  France,  and  that  by  the  law  of  France  the  bon&  fide 
holder  for  value  of  such  a  bill  (if  a  French  subject)  could  take  proceedings  in  the 
French  courts  and  attach  and  sell  the  ship,  conspired  with  T.,  a  French  subject, 
that  they  should  indorse  the  bill  to  him  without  value,  and  that  he  should  take 
proceedings  in  the  French  courts,  and  falsely  represent  that  he  was  bon&  fide 
holder  of  the  bill  for  value ;  and  thereupon  T.,  upon  the  arrival  of  the  ship  in  a 
French  port,  took  proceedings  in  the  French  courts,  and  therein  obtained  orders 
for  the  attachment  and  sale  of  the  ship :  and  the  plaintiff  was  deprived  of  his 
property  in  the  ship :  ffeld^  that  this  being  a  judgment  in  rem,  though  in  a 
foreign  court,  an  action  could  not  be  maintained  while  it  remained  unreversed, 
as  it  was  consistent  with  the  averments  in  the  declaration  that  the  plaintiff  had 
notice  of  the  proceedings  in  France,  and  allowed  judgment  to  go  by  de&ult,  or 

1  7  Jurist  N.  S.,  1028. 
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•f«B  thai  be  appeared  in  the  French  court,  and  the  question  irhether  T.  was  a 
lolder  of  the  bill  for  value  was  decided  against  aim. 

The  question  in  this  case  arose  on  demurrer  to  a  declaration,  the 
robstance  of  which  is  sufficiently  stated  in  the  preceding  head  note. 

ffallj  for  the  plaintiff. 

A  conspiracy  to  defraud  the  plaintiff,  and  deprive  him  of  his  pro^ 
perty,  as  in  the  declaration  set  forth,  though  carried  out  abroad,  is 
the  subject  of  an  action  in  the  courts  of  this  country.  In  Ooxe  vs. 
Smithe,  1  Lev.  119,  it  was  held  actionable  to  procure  an  officer  of 
the  custom-house  to  be  deprived  of  his  office  by  means  of  a  false 
oath.  In  F.  N.  B.,  116  D.,  it  is  said,  **  Conspiracy  shall  be  main- 
tainable against  those  who  conspire  to  forge  false  deeds  which  are 
given  in  evidence,  by  which  any  person's  land  is  lost  ;*'  and  the  pre- 
eise  mode  of  effecting  the  object  by  means  of  the  fraud  is  immaterial 
(Lord  Campbell,  in  delivering  the  judgment  of  the  court  in  Gerhard 
T8.  BateBy  2  El.  k  Bl.  476,  491 ;  17  Jur.  1097,  1100) ;  and  it  is 
immaterial  whether  the  false  representation  which  causes  the  damage 
ile  made  to  the  person  himself  or  to  another  who  has  power  to 
deprive  the  person  of  his  property.  [He  also  cited  Qregory  vs.  The 
Duke  ofBrunemchy  6  Man.  k  G.  205 ;  7  Scott's  N.  R.  972.]  As 
to  the  objection  that  this  is  an  action  for  an  abuse  of  the  process  of 
I  foreign  court,  the  first  answer  is,  that  the  gist  of  the  action  is,  that 
diore  was  a  conspiracy  in  this  country  to  deprive  the  plaintiff  of  his 
I  property,  by  means  of  the  two  overt  acts — 'the  fraudulent  indorse- 
Iment  of  the  bill,  and  the  false  representation  made  to  the  court 
i  abroad.  Secondly,  an  action  will  lie  for  a  conspiracy  to  abuse  the 
I  process  of  the  courts  in  this  country,  for  which  redress  might  be 
obtained  otherwise  than  by  action ;  a  fortiori  it  will  lie  for  an  abuse 
of  the  process  in  foreign  courts,  when  the  court  does  not  know  whe- 
ther the  party  injured  has  any  mode  of  obtaining  redress  in  the 
foreign  country.  [He  cited  Grainger  vs.  JKK,  4  Bing.  N.  C.  212 ; 
5  Scott,  661 ;  Eeywood  vs.  Collingey  9  Ad.  &  El.  268 ;  Whitelegg 
T8.  Biehardi,  2  B.  &  Cr.  45 ;  DanieU  vs.  Fielding,  16  M.  &  W. 
200;  10  Jur.  1061 ;  and  Farlie  vs.  Danhe,  4  El.  &  Bl.  493 ;  1  Jur 
N.  S.  881.}  An  action  lies  ior  a  false  affidavit,  by  which  the  pre- 
eeas  of  the  court  is  put  in  motion.  {Oa^e  cf  False  AffidaviUy  12  Rep 
4 
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128.)  [He  also  cited  Willes,  J.,  in  Revis  vs.  Smith,  18  C.  B.  126, 
142;  2  Jur.  N.  S.  614,616.]  The  rule,  that  the  declaration  should 
show  the  termination  of  the  proceedings  which  are  the  ground  of 
the  action,  is  not  applicable  to  a  foreign  judgment.  The  reason  of 
the  rule  is,  that  there  might  be  inconsistent  or  incongruous  judg- 
ments on  the  records  of  the  courts  of  this  country.  Further,  this 
court  has  no  means  of  knowing  that  the  plaintiff  could  take  pro- 
ceedings to  set  aside  the  judgment  in  the  French  court.  Also,  an 
allegation  that  the  termination  of  the  proceedings  was  in  favor  of 
the  plaintiff  is  not  required,  where  the  action  is  for  an  abuse  of  the 
law  (Vaughan,  J.,  in  Cfratnger  vs.  Silly  4  Bing.  N.  C.  212,  228), 
or  where  the  proceedings  were  ex  parte,  because  there  is  no  oppor- 
tunity of  controverting  them.  Steward  vs.  Q-rometty  7  C.  B.,  N.  S. 
191 ;  6  Jur.  N.  S.  776.  It  appears  on  the  face  of  this  declaration 
that  the  plaintiff  was  not  a  party  to  the  proceedings  in  the  French 
court.  Thirdly,  if  this  judgment  was  a  judgment  in  rem,^  it  is  not 
conclusive,  being  shown  to  have  been  obtained  by  fraud.  In  1% 
Duchesi  of  Kingiton'i  casej  2  Smith's  L.  C.  601,  633,  4th  ed., 
speaking  of  a  sentence  of  the  ecclesiastical  court,  it  is  said,  ^'  Bat 
if  it  was  a  direct  and  decisive  sentence  upon  the  point,  and,  as  it 
stands,  to  be  admitted  as  conclusive  evidence  upon  the  point,  and 
not  to  be  impeached  from  within,  yet,  like  all  other  acts  of  the 
nighest  judicial  authority,  it  is  impeachable  from  without.  Although 
it  is  not  permitted  to  show  that  the  court  was  mistaken,  it  may  be 
shown  that  they  were  misled."  The  declaration  does  not  allege 
that  proceedings  in  rem  were  taken  in  France.  ^'  So  it  must  appear 
that  there  have  been  regular  proceedings  to  found  the  judgment  or 
decree,  and  that  the  parties  in  interest  in  rem  have  had  notice  or 
an  opportunity  to  appear  and  defend  their  interests,  either  per- 
sonally or  by  their  proper  representatives,  before  it  was  pro- 
nounced ;  for  the  common  justice  of  all  nations  requires  that  no 
condemnation  should  be  pronounced  before  the  party  has  an  oppor- 
tunity to  be  heard."  (Story's  Confl.  Laws,  s.  592,  p.  987,  8d  ed.) 

1  See  Coitriqiu  ts.  Imrie,  8  C.  B.,  N.  S.,  405,  in  which  the  Exchequer  Chamber  i 
held  that  the  Judgment  was  in  rem,  reirersing  the  judgment  of  the  Court  of  Commoai , 
Pleas,  8  C.  B.,  N.  S.,  1 ;  6  Jur.  N.  S.,  1058.  See  CammeU  T8.  Siwell,  in  error,  5  j 
B  &  Norm.,  728 ;  7  Jur.  N.  8.,  918. 
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li  thid  action  will  not  lie,  there  is  no  remedy  for  the  plaintiff 
against  the  defendants,  who  are  English  subjects  resident  in  Eng- 
land. No  criminal  proceedings  could  be  taken  in  this  country 
against  the  defendants ;  they  could  not  be  charged  as  accessories 
to  the  fraud  of  Tlroteux  in  France. 

Montcyue^  Smithy  (with  whom  was  Watkin  Williams^)  contra. — 
First,  any  abuse  of  the  process  of  a  foreign  court,  or  any  malprac- 
tice in  relation  to  proceedings  in  such  court,  affords  no  ground  of 
action  in  this  country.  An  action  will  not  lie  against  parties  con- 
spiring in  England  to  do  and  to  prosecute,  and  doing  and  prose- 
cuting certain  acts  and  proceedings  in  a  foreign  country,  unless 
the  doing  and  prosecuting  such  acts  and  proceedings  by  such  con- 
spiracy is  illegal  or  a  cause  of  action  in  the  foreign  country,  and 
according  to  the  law  thereof.  Assuming  the  proceeding  in  the  court 
of  France  to  be  a  proceeding  in  rem,  if  it  was  a  judgment  in  this 
country  this  action  would  not  lie.  The  proper  course  would  be  to 
get  it  reversed,  or  to  apply  to  the  court  to  take  it  off  the  file  of  the 
court.  The  sentence  of  a  foreign  Court  of  Admiralty,  adjudging  a 
ship  to  be  lawful  prize,  is  conclusive.  {Hughes  vs.  Cameltu8y  2 
Show.  232,  [see  the  special  verdict  set  out  in  the  note,  p.  233,]  S. 
C,  2  Smith's  L.  C.  604, 4th  ed.)  In  note  (Id.  614)  it  is  said, "  With 
regard  to  these  judgments  in  rem,  .  .  .  they,  like  all  others,  .... 
are  conclusive  as  to  nothing  which  might  have  not  been  in  question, 
or  was  not  material.  The  Attamey- General  vs.  King^  5  Price, 
195."  [WiGHTMAN,  J. — Which  party  is  to  show  that  the  plaintiff 
was  summoned,  or  had  notice  of  the  proceedings  7]  It  is  not  to  be 
presumed  that  the  proper  parties  were  not  summoned,  and  that  the 
coort  in  France  would  not  cause  a  proper  summons  to  be  issued 
before  the  property  in  the  ship  was  sold  and  disposed  of;  and 
therefore  it  is  for  the  plaintiff  to  show  that  he  was  not  summoned.. 
[WiQHTMAN,  J. — It  may  b^  a  valid  judgment  in  rem,  though  the 
plaintiff  knew  nothing  about  it.  As  far  as  we  know  anything  of 
the  proceedings  in  rem,  there  is  no  occasion  for  notice  to  the  true- 
owner.]  The  declaration  charges  that  the  defendants  conspired 
with  Troteux  that  he  should  falsely  and  fraudulently  represent 
that  he  was  the  bona  fide  holder  of  the  bill  for  value.    If  that 
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was  not  true,  evidence  might  have  been  given  to  the  contrarjf. 
[He  cited  Hale,  C.  B.,  in  Vanderbergh  vs.  Blake,  Hardr.  194, 195, 
and  Erie,  0.  J.,  in  Barber  vs.  Lentety  7  C.  B.,  N.  S.  175,  187, 
188 ;  6  Jur.  N.  S-  654.]  [Hall.— At  the  time  when  the  ship  wm 
attached  the  plaintiff  had  no  notice,  bat  before  the  ship  was  sold 
the  plaintiff  had  notice.  It  is  very  doubtful  whether  the  plaintiff 
could  have  intervened  to  prevent  the  sale  of  the  ship.]  Before 
an  action  can  be  brought  for  instituting  proceedings,  the  proceed- 
ings must  have  terminated  in  favor  of  the  plaintiff;  Whittoorth 
vs.  Hally  2  B.  &  Ad.  695 ;  and  that  principle  is  not  impeached  in 
Steward  vs.  Gromett,  7  C.  B.,  N.  S.  191 ;  6  Jur.  N.  8.  776.  If 
the  plaintiff  is  damnified  to  an  extent  for  which  he  is  not  recom- 
pensed by  the  judgment  in  his  favor  in  France,  this  action  might 
lie  for  the  excess.  In  Farlie  vs.  Danks,  4  El.  &  Bl.  493 ;  1  Jur., 
N.  S.,  831,  the  bankruptcy  was  superseded  before  action  brought. 
In  OoUine  vs.  Gave,  4  H.  &  Norm.  225;  5  Jur.,  N.  S.,  296,  Pol- 
lock, C.  B.,  said,  (p.  229,)  "  If  an  action  could  be  maintained  for 
maliciously  suing,  I  do  not  know  when  litigation  would  end ;  the 
next  step  would  be  an  action  for  maliciously  subpoenaing  a  wit- 
ness;" and  Martin,  B.,  added,  ^' An  action  for  maliciously  suing 
would  involve  a  trial  whether  the  judgment  in  the  former  action 
was  right ;"  and  as  Hale,  G.  B.,  said  in  Vanderbergh  vs.  Blake, 
(Hardr.  195,)  "  If  such  an  action  should  be  allowed,  the  judgment 
would  be  blown  off  by  a  side-wind."  [He  also  cited  Jervis,  C.  J., 
in  Haddan  vs.  Zott,  15  C.  B.  411.]  [Wightman,  J. — In  Smith 
vs.  Tonstall,  Garth.  3,  it  was  held  that  an  action  would  lie  where 
the  declaration  charged  that  the  defendant  conspired  with  W.  S. 
to  defeat  the  plaintiff  in  recovering  rent  in  arrear  from  W.  S.,  by 
procuring  W.  S.  falsely  to  confess  a  judgment  to  W.  N.,  and  that 
W.  N.  sued  out  execution  upon  that  feigned  judgment,  by  virtue 
whereof  he  seized  the  goods  of  W.  S.,  and  the  plaintiff  lost  his 
debt.  And  it  is  added,  (p.  4,)  that  the  defendant  brought  a  writ 
of  error  in  Parliament,  where  the  judgment  was  affirmed.  And  in 
SaviUe  vs.  Roberte,  1  Salk.  18,  it  is  said,  (p.  14,)  <' And  yet,  if  one 
that  is  not  concerned,  as  a  stranger,  procure  another  to  sue  me 
;)aoselessly,  I  may  maintain  against  him  generally,"  referring  to 
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F.  N.  B.  98,  N. ;  2  Inst.  444 ;  and  8  Cro.  878.  In  1  Com,  Dig., 
by  Hammond,  "  Action  upon  the  Case  for  Conspiracy,"  339,  it  is 
said :  ^*  So  it  lies  for  procuring  an  action  to  be  brought  against 
another  maliciously,"  citing  F.  N.  B.,  116,  E.,  and  Skinner  ts. 
QuntoHj  T.  Raym.  176.]  That  is  where  special  damage  results. 
'^Marginal  Note  to  SaviUe  vs.  Roberts^  1  Ld.  Raym.  380.)  [Wight- 
man,  J. — It  is  also  said  in  Com.  Dig.,  that  an  action  lies  if  a  man 
^*  sue  in  the  name  of  A.  without  his  privity,  though  it  be  for  a  just 
debt."  And  in  SaviUe  vs.  RobertSy  1  Ld.  Raym.  380,  "  If  a  stranger 
Tho  is  not  concerned  excites  A.  to  sue  an  action  against  B.,  B.  may 
have  an  action  against  the  stranger,"  citing  F.  N.  B.  98,  N.,  and 
2  Inst.  444.  All  the  authorities  are  collected  in  ObtteriU  vs.  Joneiy 
11  C.  B.  713,  in  which  it  was  held  that  case  will  not  lie  against 
two  persons  for  conspiring  together  maliciously  and  vexatiously, 
and  without  reasonable  or  probable  cause,  to  commence  and  com- 
mencing an  action  against  the  plaintiiT  in  the  name  of  a  third 
person,  but  for  their  own  benefit,  without  an  allegation  of  legal 
damage  resulting  to  the  plaintiff  therefrom.]  This  is  not  an  action 
for  maliciously  exciting  persons  who  had  no  interest  in  the  proceed- 
mg ;  the  defendants  were  holders  of  the  bill.  [Wiohtman,  J. — 
Bat  they  were  holders  without  value.]  Still  the  defendants  might 
be  entitled  to  hold  the  proceeds  against  all  the  world.  [Wight- 
man,  J. — In  F.  N.  B.,  98,  IL,  it  is  said,  **  If  an  action  of  debt  be 
brought  against  two  as  executors,  where  one  of  them  is  not  execu- 
tor, if  he  who  is  not  executor  confess  the  action,  he  who  is  executor 
sh&U  have  a  deceit  against  him,  and  recover  as  much  in  damages.*'] 

Jwne  7. — HoUy  in  reply. — A  judgment  in  rem  is  not  oonclusivoy 
except  upon  the  precise  point  decided.  The  plaintiff  does  not  seek 
to  impeach  the  judgment  of  the  Court  in  France  as  to  the  status  of 
the  ship  itself,  nor  as  to  the  facts  necessary  to  enable  that  Court  to 
arrive  at  its  determination.  [He  cited  Tayl.  Ev.,  s.  1490,  3d  ed. ; 
Lord  EUenborough,  in  Fisher  vs.  Ogh^  1  Camp.  417,  418 ;  and 
Tindal,  G.  J.,  in  DalgUiih  vs.  Hodgson,  7  Bing.  495,  504.]  It 
was  for  the  defendants  to  show  that  the  plaintiff  had  an  opportunity 
of  intervening  before  judgment  was  given ;  this  Court  cannot  take 
cognisance  of  proceedings  of  which  they  have  no  knowledge.  Even 
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if  the  plaintiff  could  take  proceedings  to  set  aside  the  judgment, 
will  the  Court  compel  him  to  seek  justice  abroad  ?  Suppose  war  be- 
tween this  country  and  France.  [Cockburn,  C.  J. — That  argu- 
ment applies  to  any  case.  Blackburn,  J. — Even  when  war  is 
raging  between  this  country  and  another,  this  Court  gives  credit 
to  the  judgment  of  the  Admiralty  Court  of  that  country.]  Haddm 
vs.  Lott,  15  C.  B.  411,  and  the  cases  in  Cotterill  vs.  Jones,  11  C.  B. 
718,  were  decided  on  the  ground  that  it  was  not  shown  that  there  | 
was  any  damage  to  the  plaintiff,  or  that  the  damage  naturally 
flowed  from  the  grievance  charged  in  the  declaration. 

Cur.  adv,  vult. 

Feb.  23. — Crompton,  J.,  delivered  the  judgment  of  the  Court.— 
In  this  case  the  demurrer  to  the  declaration  raises  a  question  of 
some  difficulty. 

There  is  no  doubt,  on  principle  and  on  the  authorities,  that  an 
action  lies  for  maliciously,  and  without  reasonable  and  probable 
cause,  setting  the  law  of  this  country  in  motion  to  the  damage  of  the 
plaintiff,  though  not  for  a  mere  conspiracy  to  do  so  without  actual 
legal  damage.  {Cotterill  vs.  Jones,  11  G.  B.  713;  Barbery^,  Lesiter, 
7  C.  B.,  N.  S.,  175;  6  Jur.,  N.  S.,  654.)  But  in  such  an  action  it 
is  essential  to  show  that  the  proceeding,  alleged  to  bo  instituted 
maliciously  and  without  probable  cause,  has  terminated  in  favor  of 
the  plaintiff,  if  from  its  nature  it  be  capable  of  such  a  termination. 
The  reason  seems  to  be,  that  if,  in  the  proceeding  complained  of, 
the  decision  was  against  the  plaintiff,  and  was  still  unreversed,  it 
would  not  be  consistent  with  the  principles  on  which  law  is  admin- 
istered, for  another  Court,  not  being  a  Court  of  appeal,  to  hold  that 
the  decision  was  come  to  without  reasonable  and  probable  cause. 

In  the  present  case,  the  proceedings  were  not  instituted  in  the 
courts  of  this  country,  but  they  are  stated  to  be  proceedings  in  rem 
in  the  Courts  of  France.  There  is  no  direct  authority  on  the 
point,  but  it  seems  to  us  that  the  same  principle,  which  makes  it 
objectionable  to  entertain  a  suit  grounded  on  the  assumption  that 
the  unreserved  decision  of  a  Court  in  this  country  was  come  to 
without  reasonable  and  probable  cause,  applies  where  the  judgment^ 
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though  in  a  foreign  country,  is  one  of  a  Court  of  competent  juris- 
iictioD,  and  come  to  under  such  circumstances  as  to  be  binding  in 
this  country.  A  judgment  in  rem  is,  as  a  general  rule,  conclusive 
everywhere  and  on  every  one,  and  we  do  not  think  that  the  aver- 
ments in  the  declaration  show  that  this  judgment  in  rem  was  ob- 
tained under  such  circumstances  as  to  be  impeachable  by  the  present 
plaintiff.  It  is  averred,  and  we  must  on  the  demurrer  assume  that 
it  is  truly  averred,  that  by  the  law  of  France  the  judgment  in  rem 
can  only  be  obtained  if  the  holder  of  the  bill  of  exchange  be  a 
French  subject,  and  bona  fide  holds  for  value ;  and  we  must  take 
it  as  admitted  on  this  demurrer,  that  Troteux,  the  French  holder 
of  the  bill  of  exchange,  by  the  fraudulent  procurement  of  the  de- 
fendants, falsely  represented  to  the  French  Courts  that  he  was 
holder  for  value  when  he  was  not. 

It  is  not  necessary  to  say  what  would  be  the  effect  if  it  were 
stated  that,  by  the  contrivance  of  the  defendants,  the  proceedings 
were  such  that  the  plaintiff  had  no  opportunity  to  appear  in  the 
French  Court  and  dispute  the  allegation.  In  the  present  case  it 
is  quite  consistent  with  the  averments  in  the  declaration,  that  the 
plaintiff  had  notice  of  the  proceedings  in  France,  and  purposely 
allowed  judgment  to  go  by  default,  or  even  that  he  appeared  in  the 
French  Court,  intervened,  and  was  heard,  and  that  the  very  ques- 
tion whether  Troteux  was  a  holder  for  value,  was  there  decided 
against  him. 

We  think  on  the  principle  laid  down  in  The  Bank  of  Auvtra- 
la$ia  vs.  NicUy  16  Q.  B.  717, 15  Jur.  967,  that  the  plaintiff  cannot 
impeach  the  judgment  here  on  such  grounds,  and  that  whilst  it 
stands  unreversed  this  action  cannot  be  maintained. 

The  declaration  being  thus,  in  our  opinion,  bad,  and  the  de- 
fendants, therefore,  entitled  to  our  judgment,  it  is  unnecessary  to 
consider  the  sufficiency  of  the  pleas. 

Judgment  for  the  defendants. 
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ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 

8TJPBEMS    COURT    OF    MASSACHUSETTS.^ 

Insolvent  Laws^  Ex- Territorial  Effect  of- — Constitutional  Law. — A  oerti- 
ficate  of  discharge  under  the  insolvent  laws  of  this  Commonwealth,  is  no 
bar  to  an  action  upon  a  promissory  note  given  in  this  Commonwealth,  pay- 
able at  no  particular  place,  but  indorsed  to  a  citizen  of  another  State  before 
the  commencement  of  the  proceedings  in  insolvency,  although  not  indorsed 
until  after  it  became  due :  Fessenden  vs.  Willey.  P 

Principal  and  Agent, — Insurance  Company,  Liability  for  Representa- 
tions as  to  Capital. — An  insurance  company  is  bound  by  representations 
in  reference  to  the  amount  of  its  capital  stock  which  is  paid  in  and  in- 
vested, made,  in  reply  to  the  inquiries  of  applicants  for  insurance,  by  an 
agent  duly  appointed  under  its  by-laws,  whose  business  it  is  to  solicit  risks, 
receive  and  transmit  applications,  receive  back  and  deliver  policies,  and 
receive  the  premiums;  especially  if  it  appears  that  he  was  expressly 
authorized  to  make  the  representations  by  officers  of  the  company :  Fogg 
vs.  Griffin, 

Trust  and  Trustee — Ante-Nuptial  Contract — Rights  of  Cestui  que  7*rust 
to  compel  Execution, — The  surviving  husband  of  a  woman  who,  in  con- 
templation of  marriage  with  him,  made  with  him  ante-nuptial  contract, 
providing,  that  in  case  she  should  die  leaving  issue  surviving  her,  a  cer- 
tain note  and  mortgage  should  be  held  to  the  use  of  her  intended  husband 
for  his  life,  with  remainder  to  her  issue  in  fee  simple,  and  she  has  since 
died  leaving  issue  surviving  her,  may  maintain  a  bill  in  equity  against  one 
to  whom  she,  in  her  last  sickness,  delivered  the  note  and  mortgage,  with 
directions  to  retain  and  hold  them  in  trust  for  the  purposes  declared  in  the 
ante-nuptial  contract,  and  especially  to  protect  the  rights  and  interests  of 
her  children,  to  compel  the  delivery  of  the  same  either  to  himself,  or  to 
such  person  as  the  court  may  appoint  trustee :  Lawrence  vs.  Bartletu 

Mortgage — Right  of  Mortgagee  to  claim  Rent  of  Premises, — A  mort- 
gagee of  a  term  of  years,  upon  giving  notice  to  one  who  holds  a  prio* 
underlease  of  a  portion  of  the  premises,  that  by  virtue  of  his  mortgage  he 
shall  claim  all  rent  then  and  thereafter  due  from  him,  is  entitled  to  recover 
the  same;  and  an  oral  agreement  between  the  mortagor  and  mortgagee 

1  The  following  abstracts  have  been  furnished  by  Charles  Allen,  Esq.,  the  State 
Beporter. 
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chat  the  former  shall  receive  the  rent  cannot  be  shown  in  defence  of  an 
action  by  the  mortgagee  to  recover  it :  RiMeU  vs.  Allen. 

Autffnment — Operation  on/uture  Rights, — An  assignment  of  all  claims 
which  the  assignor  may  have  on  a  future  day,  which  is  named,  for  sums 
of  money  due  and  to  become  due  for  services  in  the  fire  department  in  the 
eity  of  Boston,  is  ineffectual  to  pa.%  to  the  assignee  sums  earned  before 
that  day;  but  under  a  subsequent  appointment  as  fireman,  if  there  was  no 
agreement  for  such  subsequent  appointment  existing  at  the  time  of  making 
the  assignment;  a  sum  earned  under  such  subsequent  appointment,  and 
collected  of  the  city  by  the  administrator  of  the  assignee,  may  be  recovered 
from  the  administrator  in  an  action  for  money  had  and  received :  Twis$ 
vs.  Cheever, 

ffuthand  and  Wife — Dower,  Whether  barred  by  Elopement  with  an 
Adulterer. — In  this  Commonwealth,  a  woman  is  not  barred  of  her  right  to 
dower  by  leaving  her  husband  and  living  with  an  adulterer,  if  no  divorce 
Lb  decreed  therefor :  Lakin  vs.  Lakin. 

Husband  and  Wife — Action  for  Wife's  J^operty,  How  brought. — ^No 
action  can  be  sustained,  in  Massachusetts,  by  a  husband  and  wife  jointly, 
to  recover  for  the  conversion  of  property  which  they  claim  under  a  mort- 
gage executed  to  the  wife  alone,  to  secure  money  lent  by  her,  a  portion  of 
which  was  furnished  to  her  by  her  husband :  Hennessey  vs.  White. 

Principal  and  Surety — Liability  of  Principal  not  Discharged  by  offer 
of  Payment  by  Surety  after  Action  Brought — In  an  action  to  recover  the 
price  of  labor,  in  which  the  defence  is  that  the  labor  was  performed  on  the 
credit  of  a  third  person,  evidence  of  an  offer  by  such  third  person,  after  the 
commencement  of  the  action,  to  pay  the  plaintiff  for  the  same,  is  incom- 
petent :  and  the  admission  of  such  evidence  is  sufficient  ground  for  setting 
aside  a  verdict  in  favor  of  the  defendant,  although  the  jury  were  instructed 
tliat,  if  the  work  was  done  for  the  defendant,  the  plaintiff  was  not  bound 
to  accept  payment  from  any  one  else,  and  that,  in  such  case,  no  offer  of 
payment  by  a  third  person  should  have  the  slightest  infiuence  upon  theii 
judgment :  Larry  vs.  Sherburne. 

H'ust — How  constituted. — A  deposit  of  money  in  the  hands  of  a  third 
penon,  to  be  held  in  trust  for  the  depositor's  minor  son,  with  the  agree* 
ment  that  the  trustee  shall  retain  it  for  a  specified  time  at  a  specified  rate 
of  interest,  and  in  the  mean  time  prepare  a  deed  of  trust,  creates  a  com- 
plete trust,  and  leaves  no  power  in  the  depositor  to  dispose  of  the  money 
for  his  own  benefit :  Sherwood  vs.  Andrews. 
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NEW  YORK  COURT  OF  APPEALS.^ 

Uiuband — Action  for  Injury  causing  Wife^s  Death — Measure  of 
Damages, — Where  a  husband  brings  an  action  as  administrator  of  his 
wife,  for  the  damages  resulting  from  her  death  by  the  negligence  of  the 
defendant,  he  can  recover  only  for  the  pecuniary  injury  sustained  by  her 
next  of  kin.  The  value  of  her  services  to  him  does  not  enter  into  the 
estimate  of  damages,  and  evidence  thereof  is  inadmissible :  Dickens  vs. 
The  K  Y,  Central  R.  R.  Co, 

Constitutional  Law — Prohibition  Against  Pledge  of  State  Credit,  ffjr 
Corporation — State  Loan  when  Payable. — A  State  loan,  reimbursable  at 
the  pleasure  of  the  State  after  twenty  years,  has  no  term  of  payment  until 
the  Legislature  has  fixed  it  by  law:  People,  ex  rd.  De  Forestf  vs.  Det^ 
niston. 

Where  such  a  loan  was  made  under  a  law  passed  before  ihe  Constitution 
of  1846,  for  the  benefit  of  the  Long  Island  Railroad  Company,  which  was 
bound  to  redeem  the  stock,  an  act  giving  to  its  holders  the  option  of  hav- 
ing it  made  payable  in  1876,  is  not  in  violation  of  the  constitutional  pro- 
hibition of  the  loan  of  the  State  credit  to  corporations :  lb. 

Bills  and  Notes — Liability  of  Endorser  of  Note  Payable  on  Demand. — 
A  promissory  note  payable  on  demand,  with  interest,  is  a  continuing  seen* 
rity;  an  endorser  remains  liable  until  an  actual  demand;  and  the  holder 
is  not  chargeable  with  neglect  for  omitting  to  make  such  demand  within 
any  particular  time :  Aferrit  vs.  Todd. 

Whether,  however,  the  lapse  of  time,  or  a  failure  to  pay  interest  at  the 
customary  periods,  may  not  subject  the  holder  of  a  note  after  transfer 
to  a  defence  existing  in  favor  of  the  maker  against  the  first  holder. 
Qf4cere.     lb. 

Railroads — Right  to  eject  Passengers,  how  to  be  exercised — Lntcful 
Resistance  to— Concurrent  Negligence. — To  eject  a  passenger  from  a  rail- 
road car,  while  in  motion,  is  so  dangerous  an  act  that  it  may  justify  the 
same  resistance  on  the  part  of  the  passenger  as  to  a  direct  attempt  to  take 
his  life:  Sanford  vs.  The  Eighth  Av.  R.  R.  Co. 

Where  the  passenger  is  liable  to  ejection  in  a  proper  manner,  for  refusing 
to  pay  fare,  his  resistance  to  the  attempt  to  expel  him  without  stoppin^e 
the  oar,  does  not  present  a  case  of  concurrent  negligence  on  his 
part:  lb. 

1  From  E.  P.  Smith,  Esq.,  Reporter  of  the  Court 
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Where^  in  sncli  a  case,  the  priooipal  is  responsible  for  the  act  of  hiii 
agent,  he  is,  it  seems,  also  responsible  for  anj  circumstances  of  aggrava- 
tion which  attended  the  wrong :  Sanford  vs.  The  Eighth  Av.  R.  R,  Co, 

Waier-course,  Action /or  Obstructi^ig — Public  Improvement. — One  who, 
without  legislative  authority,  interferes  with  the  current  of  a  running 
stream,  is  responsible,  absolutely  und  without  regard  to  actual  negligence, 
fcfr  the  damages  sustained  in  consequence  of  his  interposition  by  those  who 
are  entitled  to  have  the  water  flow  in  its  natural  channel :  Bellinger  vs. 
N,  T.  Cent,  Railroad, 

Where,  however,  such  interference  is  in  pursuance  of  legislative  autho- 
^^li  granted  for  the  purpose  of  constructing  a  work  of  public  utility,  upon 
making  compensation,  the  party  obstructing  the  stream  is  liable  only  for 
each  injury  as  results  from  the  want  of  due  skill  and  care  in  so  arranging 
the  necessary  works  as  to  avoid  any  danger  reasonably  to  be  anticipated 
fix)m  the  habits  of  the  stream  and  its  liability  to  floods :  Ih, 

Non-ResideJit  Debtor — Effect  of  Foreign  Composition, — Under  the  pro- 
ceedings against  a  non-resident  debtor,  all  creditors  at  the  time  of  issuing 
the  first  warrant  of  attachment  against  him,  are  entitled  to  come  in  and 
share  in  the  distribution  of  his  estate,  whether  they  be  residents  or  not 
rendents  of  this  State  or  the  United  States,  and  without  regard  to  the  place 
where  the  debt  was  contracted :  Matter  of  Bonaffe, 

Such  right  is  not  divested  by  the  creditor's  being  a  party  to  a  concordat 
or  composition  with  creditors,  made  in  France,  where  the  debtor  resided, 
and  confirmed  by  its  judicial  tribunals,  which  provided  that  the  debtor 
should  be  free  in  his  person  and  his  property :  lb. 

Whatever  may  be  the  effect  of  such  a  concordat  in  respect  to  the  future 
acquisitions  of  the  debtor,  it  does  not  discharge  the  claim  of  any  creditor 
to  share  in  the  existing  property  of  the  debtor :  lb. 

It  seems  that  the  proceedings  under  the  French  bankrupt  system,  never 
effect  the  absolute  discharge  of  the  debtor,  but  that  its  extent  depends  upon 
the  interpretation  of  the  composition  between  him  and  the  creditors.  Per 
Davibs,  J. :  Ih, 

Husband  and  Wife — Of  what  Widow  Doxoable. — A  widow  is  not  dow- 
able  of  land  in  which  her  husband  has  only  a  vested  remainder,  expectant 
upon  an  estate  for  life  :  Durando  vs.  Durando  et  al. 

lliis  rule  holds  as  well  where  the  estate  of  the  husband  comes  by  devise, 
as  by  inheritance :  76. 

The  word  *<  purchase,"  as  used  in  Coke,  Litt.  31,  in  reference  to  this 
point,  b  limited  to  a  purchase  by  deed :  lb. 
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SVPBSHB  OOUBT  OF  PENNSTLVANIA.^ 

Criminal  Law — Homicide  in  Sd/'de/ence, — ^The  killing  of  one  who 
appears  to  be  aa  aflsailant  is  excusable,  if  there  be  reasonable  apprehension 
of  loss  of  life  or  of  great  bodily  harm,  so  imminent  at  the  moment  of 
assault  as  to  present  no  alternative  of  escaping  the  consequences  but  bj 
resistance,  though  it  afterwards  appear  that  there  was  no  actual  danger : 
Lo(/ue  vs.  Com.,  2  Wright,  265. 

Guardian — Pertoital  Inability  for  Mortgage  on  Ward^9  Est^e — Relief 
in  Equity. — A  guardian  who  purchases  a  house  and  lot  expressly  subject 
to  the  payment  of  the  balance  of  a  mortgage  given  to  his  vendor,  inoors  a 
personal  responsibility  to  the  amount  of  the  unpaid  mortgage,  though  the 
purchase  was  made  by  the  sanction  and  direction  of  the  Orphanfl'  Court : 
Woodward  dt  Craig* »  Appeal,  2  Wright,  322. 

But  the  Orphans'  Court,  as  a  court  of  equity,  has  the  right,  before  the 
estate  passes  out  of  its  control,  so  to  dispose  of  the  trust  fund  in  the  hands 
of  the  testamentary  trustee,  as  to  protect  the  guardian  who  incurs  such 
personal  responsibility!  and  indemnify  him  against  loss  on  account  of 
it:  Id, 

Negligence  of  Fellow  Servant — Liability  of  Employtr  for — Railroad 
Company, — Character  for  care,  skill,  truth,  &c.,  though  growing  out  of 
the  special  acts  of  a  party,  cannot  be  established  by  proof  of  such  acts,  but 
by  evidence  of  general  reputation. — Frazier  vs.  Penna,  R.  R.  Co.,  2 
Wright,  104. 

Although  it  is  settled  that  where  several  persons  are  employed  as  work- 
men in  the  same  general  service,  in  the  prosecution  of  which  one  of  their 
number  is  injured  through  the  carelessness  of  another,  the  employer  is  not 
responsible )  yet,  where  the  defendant  (a  railroad  company)  was  chai^d 
with  having  knowingly  employed  a  conductor  who  was  unfit  for  the  busi- 
ness, it  was  held  not  error  to  instruct  the  jury,  that,  this  fact  being  pro- 
perly established,  the  company  were  chargeable  with  the  consequences  of 
the  conductor's  carelessness :  Id. 

The  officer  having  charge  of  the  department  of  business,  in  which  tho 
alleged  injury  occurred,  is  the  person  required  to  use  that  degree  of  dili- 

1  From  the  advance  sheets  of  the  second  Tolume  of  Mr.  Wright's  Beports,  wliieh 
he  has  kindly  allowed  us  to  use. 


Digitized  by  VjOOQIC 


ABSTRACTS  OF  RECENT  DECISIONS.  61 

geoce  in  tbe  selection  of  competent  employees^  which  is  necessary  to 
exempt  a  company  from  liability  for  their  negligence.  His  carelessness 
and  his  knowledge  in  this  respect,  are  the  carelessness  and  knowledge  of 
the  company.  Heldy  therefore,  that  it  was  error  in  the  court  below  to 
reject  evidence  offered  to  show  that  the  Superintendent  of  the  Company 
(whose  duty  it  was  to  employ  and  supervise  the  conductors  of  the  com- 
pany) did  not  know  that  the  person  employed  in  this  capacity,  and  by 
whose  improper  conduct  the  alleged  injury  occurred,  was  a  careless 
ofioer:  Id. 

Where  the  plaintiff  (who  was  employed  by  the  railroad  company  as  a 
hnkesman)  knew  that  his  conductor  was  habitually  careless,  and  chose  to 
continue  in  service  with  him,  neither  informing  the  company  of  his  known 
acts  of  carelessness,  nor  refusing  to  serve  with  him,  it  was  held,  that  he 
could  have  no  claim  against  the  company  for  injuries  suffered  from  further 
carelessness  on  the  part  of  the  conductor,  even  though  the  company  also 
knew  it :  Id. 

Married  Women — Validity  of  Bond  by. — A  judgment  bond  given  by 
a  married  woman  for  the  purchase-money  of  a  lot  of  ground  conveyed  to 
her,  though  invalid,  as  a  personal  obligation,  will  constitute  a  valid  lien 
upon  the  property :  Ramhorger's  Adm*rs.  vs.  IngraJuxm,  2  Wright,  146. 

Limited  Partnership —  Where  Special  Partner  Halle. — No  partnership 
is  limited  in  Pennsylvania,  unless  it  be  formed  in  strict  compliance  with 
the  Acts  of  Assembly  relating  to  limited  partnership:  Richardson  vs 
Bogg,  2  Wright,  153. 

The  Act  of  Assembly  in  relation  to  limited  partnership,  requires  that 
the  capital  contributed  by  the  special  partner  shall  be  in  actual  cash  -,  it 
eanoot  be  in  a  stock  of  goods :  Id, 

Where,  in  the  articles  of  limited  partnership,  it  was  stipulated  that  the 
flon  of  the  special  partner  should  keep  the  books,  and  have  a  general  super- 
vision over  the  business  during  the  partnership,  at  a  salary,  and  that  the 
general  partner  should  sign  no  note,  or  check  on  bank  for  firm  money, 
without  the  son's  knowledge  and  approval,  it  was  held,  in  an  action  by  one 
of  the  creditors  against  the  special  partner,  that  the  partnership  was  not 
Mmited  but  general,  and  that  the  special  partner  was  liable  for  the  firm 
debts:  Id, 

Common  Carrier — Freight  pro  rata — Wrongful  Sale  of  Cargo  hy 
Master. — ^A  contract  of  affreightment^  whereby  a  shipowner  undertakes 
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the  conveyance  of  goods,  is  executory  and  entire;  and  where  delivery, 
according  to  the  consignment,  is  prevented  by  the  perils  of  the  sea,  he  can 
recover  from  the  shipper,  neither  full  freight  nor  freight  pro  rata  itineris, 
unless  the  cargo  be  received  by,  or  on  the  part  of  the  shippers  at  an  inter- 
mediate port,  when  partial  freight  is  due  on  an  implied  new  contract: 
Rirhardson  vs.  Young,  2  Wright,  169. 

A  ship  laden  with  corn,  from  Philadelphia  for  Liverpool,  having 
stranded,  the  corn  was  taken  back  to  Philadelphia,  surveyed,  condemned, 
and  sold  by  the  master,  without  notice  to  the  shippers,  who,  however, 
sometime  aflerward  received  a  part  of  the  proceeds.  In  an  action  by  the 
shippers  against  the  owners  of  the  vessel  to  recover  the  value  of  the  com, 
it  was  hddy  that  the  defendants  were  not  entitled  to  a  set-off  for  full  or 
partial  freight,  there  being  no  acceptance  of  the  cargo  on  the  part  of  the 
plaintiffs,  by  consent  to  the  sale,  or  by  the  receipt  of  part  proceeds,  on 
general  average  account,  and  that  the  master,  though  the  agent  of  the 
shippers  for  some  objects,  was  not  their  agent  for  the  purpose  of  a  sale  •  Id. 

The  sale  of  the  corn  fixed  the  rights  of  all  parties,  and  notices  subse- 
quent thereto,  in  relation  to  the  loss,  were  irrelevant  and  inadmissible,  so 
also  evidence  that  full  freight  had  been  paid  on  beeswax  taken  from  the 
stranded  ship  and  reshipped,  at  the  cost  of  her  owners,  to  the  port  of  desti- 
nation, upon  another  vessel :  Id. 


SUPREME     COURT     OF     NEW    YORK,     GENERAL     TERM,     FIRST    DISTRICT, 
FEBRUARY,    1861.* 

Assignment  of  Property/  in  Trust  for  the  Benefit  of  Creditors — Action 
to  set  aside  Assignment. — Though  the  appropriation,  by  an  insolvent  firm, 
of  partnership  property  to  the  payment  of  individual  debts,  is  fraudulent, 
and  renders  the  assignment  void  as  to  creditors  of  the  firm,  yet  an  assign- 
ment which  purports  to  be  an  assignment  of  all  individual  as  well  as 
partnership  property,  is  not  fraudulent  and  void  on  its  face,  where  tliere  is 
nothing  appearing  thereon  to  show  that  all  the  partners  may  not  have  had 
individual  property  more  than  sufficient  to  pay  their  individual  debts,  pre- 
ferred by  the  assignment :  Knauth  et  al.  vs.  Barrett  et  al. 

It  is  for  the  assignor  and  their  assignee  to  show  that  the  individual  pro- 
perty of  each  partner  was  sufficient  to  pay  his  own  preferred  debts :  Id- 
Municipal   Corporation — License  to  run   Cars, — Where  the  Common 
Council  of  a  city  enters  into  a  specific  agreement  with  a  Railroad  Gom- 

^  From  the  Hon.  0.  L.  Barbour,  Reporter  of  the  Court. 
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panjy  prescribing  the  regulations  to  which  the  company  shall  be  subject, 
requiring  no  ftirther  license,  and  reserving  no  right  to  require  one,  they 
are  concluded,  by  their  contract,  from  afterwards  passing  an  ordinance 
requiring  the  taking  out  of  a  license,  and  the  payment  of  a  fee  by  the 
vcompany,  to  entitle  it  to  run  its  cars.  The  agreement  itself  is  a  license : 
JMbyor,  dtc.j  of  New  York  vs.  Second  Av.  R,  R.  Co. 

Assignment  of  Rights  nf  Action, — One  who  has  conveyed  real  estate  to 
another,  by  deed,  and  who  has  a  right  of  action  against  the  grantee,  to 
have  the  conveyance  declared  void  and  set  aside,  on  the  ground  of  fraud, 
undue  influence,  inadequacy  of  price,  &c.,  cannot,  without  possession  or  a 
present  estate  or  interest,  assign  such  right  of  action  to  another,  e.  g.  to  a 
trustee  for  creditors,  so  as  to  enable  the  assignee  to  bring  an  action  in  his 
own  name  to  set  aside  the  conveyance :  McMahon  vs.  Allen, 

Action  to  Enforce  Rights  acquired  under  a  Foreign  Bankrupt  Lavo, 
itc. — Our  courts  will  not  recognise  or  enforce  a  right  or  title  acquired 
under  a  foreign  bankrupt  law,  or  foreign  bankrupt  judicial  proceedings 
Accordingly,  heldf  that  an  action  could  not  be  brought  in  the  courts  of 
New  York,  by  trustees  of  the  estate  and  effects  of  a  firm  declared  by  the 
Tribunal  of  Commerce  of  the  City  of  Brussels,  in  Belgium,  to  be  insolvent 
and  bankrupt,  to  recover  the  possession  of  goods  and  chattels  in  the  pos- 
session of  the  defendant,  in  this  State,  the  title  and  right  of  possession  of 
which  is  claimed  to  have  passed  to  the  plaintiffs  under  and  by  virtue  of 
such  bankrupt  proceedings :  Marrelman  et  aL  Trustees,  dx.,  vs.  Caen. 

Insuring  Ship  owned  hy  several  persons  as  Tenants  in  Common,—' 
Each  owner  of  a  ship  has  a  distinct  and  separate  interest  as  a  tenant  in 
common,  and  he  may  or  may  not  insure  his  particular  share,  as  he  thinks 
fit  He  is  under  no  obligation  to  insure  for  the  benefit  of  the  others,  or  to 
unite ^th  them  in  insuring :  McCready  et  al,  vs.  WoodhuU  et  al. 

If  one  joint-owner  gives  authority  to  an  agent  to  insure  for  him^  it 
aecessarily  means  to  insure  his  share ;  and*in  order  to  make  him  liable 
jdntly  with  the  other  owners,  for  a  premium  on  a  policy  for  the  whole 
vessel,  the  proof  must  be  clear  that  he  gave  express  authority  for  that 
purpose:  Id, 

If  a  ship's  husband  insures  the  vessel,  it  must  be  by  a  special  authority, 
it  not  being  a  part  of  his  general  duty  to  insure :  Id, 

Instructions  from  all  the  owners,  to  insure,  will  only  authorize  a  ship's 
husband  to  insure  for  each  separately,  to  the  value  of  his  separate  inter* 
tit:  Id. 
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Articles  of  Co-PartnerMp^  iohen  Evidence — Rights  of  Vendor  m  Cau 
of  a  Ih'audulent  Purchase  an  Credit — Proof  of  Execution  of  Sealed 
Instruments, — Upon  an  answer  setting  up  the  non-joinder  of  other  persons 
as  co-defendants,  articles  of  co-partnership  are  admissible  to  prove  a  part- 
nership between  the  defendants  and  the  persons  omitted.  But  where  the 
answer  alleged  that  two  persons  not  joined  were  partners  of  the  defend- 
ants, and  the  articles  produced  showed  that  there  was  only  one  partner  not 
joined,  it  was  held  that  the  articles  were  properly  excluded :  Keyser  vs 
Sickel. 

Where  vendors  have  been  guilty  of  a  fraud,  upon  a  purchase  of  goods 
on  credit,  the  vendor  may,  without  waiting  until  the  time  of  credit  has 
expired,  reclaim  the  goods,  or  he  may  waive  the  tort,  and  recover  in 
assumpsit  for  the  value :  Id, 

A  party  to  an  instrument  under  seal,  to  which  there  is  a  subscribing 
witness,  is  not  a  competent  witness  to  prove  its  execution :  /(/. 

To  lay  a  foundation  for  the  admission  of  any  other  evidence  than  that 
of  the  subscribing  witness,  it  is  necessary  to  prove  that  the  latter  was  not 
capable  of  being  examined,  or  that  he  was  dead',  or  incompetent  to  give 
evidence,  from  insanity,  or  infamy  of  charactei,  or  absence  in  a  foreign 
country,  or  that  he  could  not  be  found :  Id. 

Broker* s  Commission. — Although  a  broker's  compensation  is  earned  on 
the  completion  of  the  service,  which  terminates  when  the  vendor  and 
vendee  have  agreed^  yet  there  must  be  arrangement  by  which  the  parties 
are  legally  bound  :  Barnard  vs.  Monnot 

On  a  negotiation  for  the  sale  of  real  estate,  the  parties  most  agree  upon 
the  terms,  and  the  contract  must  be  formally  reduced  to  writing  and  eze- 
oated  by  them,  before  the  broker  will  be  entitled  to  his  commissions :  Id, 

Service  hy  Publication — Ajffidavit  to  Obtain  Order. — ^The  statutoiy 
proceedings  for  acquiring  jurisdiction  of  absent  defendants  must  be  striotly 
complied  with.  Jurisdiction  can  only  be  acquired  in  the  mode  prescribed 
by  the  statute :   Cook  vs.  Farren. 

Where  an  order  for  the  service  of  the  summons  upon  an  infant  residing 
in  California  was  granted  upon  an  affidavit,  which  did  not  show  that  die 
residence  of  the  infimt  was  unknown  to  the  plaintiff  and  could  not  be 
ascertained,  it  was  held  that  the  infant  defendant  was  not  properly  served 
with  process,  so  as  to  give  a  good  title  to  a  purchase  at  a  sale  under  di« 
judgment:  Id. 
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ON  THE  INTERVERSION  OF  POSSESSION; 

OR, 
WHETHER  A  PARTT  MAT  CHANGE  THE  CAUSE  OF  HIS  POSSESSION. 

It  was  a  rule  of  the  Roman  law,  that  a  man  who  was  in  posses- 
rioQ  under  a  title  emanating  from  another,  might  not  make  inter- 
Tersion,  and  commence  to  hold  independently  of  the  title  to  which 
his  holding  was  subordinate,  cum  nemo  eamam  iihi  posseasianii 
mutare  postit.^  No  man  might  change  the  cause  of  his  posses^ 
sion,  and  hold  adversely  to  the  right  under  which  he  entered, 
nnless  the  character  of  his  possession  was  changed  by  some  cause 
without.  There  could  be  no  interversion,  nulla  extrinsecus  acee- 
dente  causa. 

Sayigny*  is  of  opinion  that  the  rule  in  question  had  not  been 
properly  understood  by  most  writers,  especially  before  the  didcovery 
of  the  Institutes  of  Gains.  He  says  that  it  seems  to  have  been 
sappoeed  that  the  rule  rendered  it  absolutely  impossible,  even  with 
the  co-operation  of  a  third  party,  to  change  the  cause  of  possession, 
though  such  is  not  the  meaning  of  the  rule ;  for  if  the  possessor  in 
bad  faith  of  a  thing,  purchase  it  of  the  proprietor,  or  of  him  whom 
he  supposed  to  be  such,  th«  cause  of  the  possession  is  completely 

1 L  6,  Code  de  Aeq.  Post.       *  Tr.  de  la  Poss.,  p.  69,  Edition  of  1842,  Puns. 
Vol.  10.— 6 
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and  effectually  changed ;  and,  on  the  other  hand,  if  the  tenant  ex- 
pels the  lessor,  he  has  effectually  changed  the  cause  of  possession 
from  the  causa  conductionis  to  the  causa  dejectionisy  and  will  thus 
arrive  at  true  possession.  The  rule  opposes  no  obstacle  to  such  a 
change,  and  there  was  no  necessity  for  a  positive  prohibition,  for 
the  lessor  is  sufficiently  protected  by  the  interdict  de  vi,  and  the 
expulsion  or  ouster  could  never,  by  the  Roman  law,  be  a  step  to 
usucapion.  The  rule,  therefore,  he  considers  applicable  to  those 
few  cases  where  an  unjust  and  arbitrary  cause  might  be  changed  to 
one  which  was  valid  and  efficacious,  but  where  usucapion  was  pre- 
vented by  the  application  of  a  rule  altogether  positive  in  its  nature, 
as  in  the  following  cases.  Before  the  heir  has  taken  possession  of 
the  things  belonging  to  the  succession,  any  one  might  take  posses- 
sion of  those  things  and  acquire  title  by  usucapion  as  heir,  {pro 
herede.)  For  usucapion  in  such  a  case,  by  the  Roman  law,  neither 
good  faith  nor  a  just  title  being  required,  one  year  only  was  neces- 
sary to  its  accomplishment,  even  for  immovable  property.  This, 
therefore,  was  a  cause  of  possession  to  which  the  positive  rule  of 
prohibition  was  applicable,  for  it  was  founded  upon  a  dishonest 
intent  of  the  party  taking  possession,  and  was  nevertheless  a  just 
cause  of  usucapion,  jv^ta  usucapionis  causa,  which  distingtdshed  it 
entirely  from  the  case  of  a  lessor  expelled  by  his  tenant.  The  rea- 
sons for  the  recognition  of  a  possession  so  unjust,  and  of  the  usu- 
capion founded  therefrom,  were  special,  and  the  law  itself  was 
changed  by  Adrian. 

The  ancient  rule,  nemo  sUn  causam  possesstonis  mutare  potato 
applied  in  the  following  manner.  If  one  was  in  possession  as  a 
purchaser,  {pro  emptorcy)  and  was  in  the  course  of  acquiring  title 
by  usucapion  in  that  character,  or  if  he  had  natural  possession  of 
a  thing  as  depositary  or  bailee,  on  the  death  of  the  true  proprietor, 
usucapio  pro  herede,  usucapion  in  the  character  of  heir,  might  be 
of  great  advantage  to  each  of  these  possessions.  The  purchaser  of 
immovable  property  acquired  title  in  one  year,  instead  of  two,  which 
were  necessary  in  his  character  of  purchaser,  and  the  depositary  or 
bailee,  to  whom  in  that  character  usucapion  was  impossible,  was 
'thus  enabled  to  acquire  a  right  by  usucapion.     The  rule  nemo,  &c., 
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that  no  one  may  change  the  cause  of  his  possession,  might  be  op- 
posed to  such  possessions.  Those  who  had  once  commenced  to 
possess  in  a  certain  manner,  were  not  permitted,  with  a  conscious- 
ness of  its  unlawfulness,  to  change  that  possession  to  a  possesBto 
pro  herede.  Such,  according  to  Savigny,  was  the  design  of  the 
rule  in  question,  though  he  admits  that  it  has  entirely  lost  its  true 
signification  since  the  time  of  Justinian.  The  rule  by  which  pos- 
session at  the  common  law  is  affected,  and  which  is  far  from  being 
understood  as  an  arbitrary  or  positive  rule,  is  the  same  which  was 
applicable,  under  the  law  of  Justinian,  to  prescription  longisstmt 
iemport$j  or  cases  of  possession  for  thirty  years,  and  the  principle 
of  the  rule  still  applies  to  possession  which  commences  lawfully 
and  in  subordination  to  title. 

The  meaning  of  the  rule  is,  that  a  man  shall  not  change,  by  his 
own  act,  the  character  of  his  possession,  so  as  to  give  effect  to 
usucapion  or  prescription.  That  a  tenant,  who  entered  under  a 
rightful  title  and  acknowledged  the  authority  of  his  lessor,  might 
acquire  possession  by  the  simple  act  of  expelling  his  lessor,  although 
he  could  not,  by  the  old  law,  render  possession  thus  acquired  avail- 
able to  usucapion,  is  sufficiently  apparent  from  the  texts  of  the 
Digest.^  Possession,  says  Gujas,  does  not  require  good  faith, 
though  usucapion  demands  good  faith.'  Possession  is  not  always 
available  to  usucapion.'  Although  violence  prevents  alike  usu- 
capion and  prescription  longi  temporisy  it  does  not  obstruct  pre- 
scription longitsimi  temparit,  where  there  has  been  a  possession  of 
thirty  years  after  the  act  of  violence  has  ceased. 

The  lessee,  therefore,  who  had,  under  certain  circumstances, 
acquired  the  possession  of  land  leased  to  him  by  violence,  that  is,  by 
holding  out  the  lessor  and  denying  his  title,  acquired  an  absolute 
right  by  the  law  of  Justinian,  after  a  possession  of  thirty  years. 

The  rule  in  question  has  application  to  all  cases  at  the  civil  law, 
or  the  common  law,  in  which  prescription  may  be  effectual,  though 
not  founded  upon  a  title  commencing  in  good  faith. 

The  principle  of  the  rule  is  independent  of  any  positive  regula- 

1 D.  48, 12, 16,  and  18.  a  Oii\}aAiiiJi,  toL  8,  p.  286,  oh.  12. 

s  Oi^aeiiis,  vol.  6,  p.  688. 
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tion ;  it  is  that  a  person  who  has  acquired  a  possession  subordi 
nate  to  another's  right,  shall  not,  by  the  act  of  his  own  mind, 
change  the  character  of  that  possession,  and  at  his  own  election 
hold  independently  and  adversely. 

*'The  sense  of  the  rule,"  says  D'Argentr^e,*  "is  that  no  man 
shall  mentally,  alone,  and  by  a  silent  thought,  change  the  cause  of 
his  possession — that  is,  elect  to  hold  for  a  different  cause  from  that 
for  which  he  had  previously  held."  "  So  no  man,  by  his  intention 
alone,  can  change  the  nature  of  possession  which  he  has  received 
to  hold  in  another  name ;  for  example,  if  a  tenant  should  resolve 
to  make  no  further  payment  to  the  owner  of  whom  he  held,  no 
interversion  of  possession  is  effected  by  the  operations  of  his  own 
mind.     Some  act  is  necessary." 

Interversion  is  effected  by  a  conveyance  from  the  owner  of  land 
to  his  tenant,  who  thereafter  will  hold  in  virtue  of  the  extrinsic 
cause  contemplated  by  the  rule,  and  also  when  the  land  comes  to 
the  tenant  by  descent. 

The  cause  of  possession  may  also  be  changed  by  a  conveyance 
from  a  third  person  claiming  to  be  the  owner  of  the  land.  If  the 
tenant  is  aware  that  the  person  from  whom  he  thus  derives  title, 
is  not  the  true  owner,  he  will  be  a  possessor  in  bad  faith,  but  he 
may  prescribe  after  thirty  years  by  the  civil  law.* 

The  question  has  been  considered  by  French  writers,  whether 
after  such  a  conveyance  from  a  third  person  to  the  tenant,  some 
refusal  or  act  equivalent  to  an  expulsion  was  necessary,  in  refer* 
ence  to  the  owner,  to  mark  a  change  in  the  character  of  the 
possession.  Dunod*  says,  that  if  the  tenant  refuses,  after  a  title 
thus  derived,  to  yield  any  part  of  the  profits  to  the  owner,  if  he 
declares  to  him  that  he  will  no  longer  hold  the  land  under  him. 
but  that  he  will  enjoy  the  land  as  his  own,  this  will  be  a  change 
in  the  character  of  the  possession  by  an  extrinsic  fact,  unjust 
indeed,  but  which,  nevertheless,  is  the  commencement  of  a  posses* 
sion,  the  cause  of  which  is  changed  for  him,  but  not  by  himself. 

1  D'Argentr^e,  art.  265,  eh.  4,  p.  868. 

t  D'Argentr^e,  art  266,  ch.  4,  Nob.  29  and  80. 

>  Donod,  Tr.  des  Prescriptioiuiy  p.  86. 
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S*il  refuse  apris  cela  de  faire  part  des  fruits  d  son  maitre;  s'U 
lui  dSclare  qu'il  ne  veut  plus  tenir  de  lui  ces  heritages^  mais  qu'il 
en  veut  jouir  comme  des  siens  propres^  ce  sera  un  cfiangement  de 
possession  par  un  fait  extSrieur^  injuste  d  la  vSritSy  mais  qui  ne 
laissera  pas  de  donner  commencement  a  la  possession^  quia  non  sibi 
mutare  sua  ipsi  mu/tari  dicetur  causa  possessionis. 

The   acquisition  of  a  new  title,  it  would  seem,  was  not  con- 
sidered by  this  writer  as  su£Scient  to  effect  an  interversion,  unless 
with  a  refusal  on  the  part  of  the  tenant  to  account  for  the  profits. 
A  denial  of  the  right  of  the  owner,  as  well  as  a  new  title,  was 
supposed  necessary  to  change  the  cause  of  possession.     Troplong 
controYerts  this  notion,^  and  is  of  opinion  that  a  denial  of  the  right 
and  a  refusal  to  account  is  important  only  as  giving  publicity  to 
the  newly  acquired  title,  and  as  excluding  the  vice  of  clandestinity. 
The  title,  he  says,  is  only  effectual  when  it  is  sustained  by  a  pos- 
session which  is  neither  equivocal  nor  clandestine.     It  is  neces- 
sary, in  order  to  effect  a  change  in  the  character  of  the  possession^ 
that  the  owner  should  have  notice  of  the  new  title.     If  the  tenant 
permits  the  party,  in  subordination  to  whose  right  he  had  posses- 
sion, to  remain  in  ignorance  of  the  conveyance,  the  cause  of  the 
possession  will  not  be  changed,  but  if  he  communicates  that  fact^ 
or  if  the  publicity  attending  his  title  and  claim  are  such  as  to 
make  them  known  to  him,  no  express  refusal  to  account,  or  denial 
of  the  right  of  the  owner  is  necessary,  because  the  title  itself  is 
supposed  to  be  the  cause  of  interversion,  and  this,  when  publicly 
asserted,  is  in  itself  a  denial  of  the  right  under  which  the  posses- 
sion had  commenced.     In  support  of  this  view,  Troplong  cites  the 
provisions  of  the  French  Code,  by  which  a  conveyance,  emanating 
from  a  third  person,  and  contradiction  or  a  denial  of  right  are 
made  distinct  and  independent  causes  of  interversion.     Whereas, 
if  contradiction  in  express  terms  had  been  necessary,  that  would 
have  been  declared  to  be  the  single  cause  of  interversion. 

Contradiction,  or  a  refusf,l  to  account  and  a  denial  of  the  right 
of  the  person  of  whom  possession  had  been  held,  is  in  itself  a  mode 

1  Troplong,  Tr.  de  la  Presoription,  No.  607. 
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in  which  the  cause  of  possession  may  be  changed.  Such  an  inter* 
version  is  not  inconsistent  with  the  rule  above  stated.  The  act 
IS  an  extrinsic  one,  though  emanating  from  the  tenant,  and  by 
changing  the  relations  of  the  parties  creates  a  new  and  independ- 
ent possession. 

A  possession  thus  commencing,  though  unjust  and  fraudulcot, 
is  recognised  at  the  French  law  as  the  foundation  of  prescription 
langissimi  temporisj  or  thirty  years. 

The  appropriation  of  the  entire  profits  of  the  land  by  the  tenant, 
and  the  omission  to  pay  or  account,  is  not  regarded  as  sufficient 
to  work  a  change  of  the  possession,  and  the  words  of  D'Argentr^e 
on  this  subject,  are  noticeable  as  in  striking  conformity  with  the 
doctrine,  as  stated  by  Lord  Mansfield,  as  the  rule  in  regard  to 
ouster  of  one  tenant  in  common  by  another. 

"A  simple  refusal,"  he  says,  "  does  not  constitute  a  ground  for 
the  commencement  of  prescription,  but  only  when  on  the  demand 
by  the  lessor,  the  tenant  refuses  to  pay  and  asserts  his  right  to 
possession,  with  acquiescence  on  the  part  of  the  owner.  That  i9, 
without  his  commencing  an  action  for  thirty  years." 

The  act  of  the  tenant  in  asserting  his  right  is  regarded  as 
constituting  a  change  of  possession.  A  mere  cessation  of  pay- 
ment produces  no  such  effect  as  a  refusal  to  pay,  and  a  denial  of 
right,  because  the  cessation  of  payment  may  be  ascribed  rather  to 
the  forgctfulness  of  the  owner,  than  to  the  act  of  the  tenant  in 
assertion  of  right. 

The  denial  of  the  right  of  the  owner,  as  well  as  the  omission  to 
pay,  is  necessary  to  a  change  of  possession.  A  tenant,  says 
Dunod,  to  do  this,  must,  on  the  request  of  the  owner,  not  merely 
omit  to  perform  the  duties  required,  he  must  say  at  the  same  time 
that  he  is  not  subject  to  them.^ 

In  regard  to  the  manner  in  which  contradiction  or  the  denial  of 
the  right  of  the  owner  may  be  made,  the  question  has  arisen, 
whether  mere  words  were  sufficient,  unless  in  writing,  and  whether 
a  claim  in  writing  is  in  all  cases  necessary.     Troplong  states  a 

1  Danod,  p.  87. 
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ease  where  the  acts  of  the  tenant  in  possession  are  in  themselves 
sufficient  to  constitute  a  claim  of  right,  and  a  denial  of  the  title 
of  the  owner,  as  follows : 

If  a  person  to  whom  permission  has  been  accorded  to  feed  his 
cattle  by  the  owner,  d  litre  de  precaire^  or  as  tenant  at  will,  on 
uncultivated  land,  is  at  length  informed  by  him  that  the  permis- 
sion is  withdrawn,  and  notwithstanding  the  tenant  afterwards  per- 
sists in  his  occupation,  and  throws  down  the  enclosures  which  the 
owner  had  erected  for  his  exclusion ;  these  are,  in  themselves, 
sets  of  possession,  which,  whilst  they  manifest  a  claim  of  right, 
mvolve  a  denial  of  the  right  of  the  owner.  No  such  effect  could  be 
given  to  a  merely  oral  communication,  though  these  may  be  import- 
ant as  giving  a  character  to  acts  which  would  otherwise  be  equivo- 
cal, such  as  a  neglect  or  refusal  to  pay  rent,  or  to  account  for  the 
profits  of  land. 

There  is  nothing  in  the  rule  in  question  which  prevents  a  tenant, 
who  is  in  possession  under  an  executed  contract,  from  acquiring  a 
new  possession  by  a  conveyance  from  a  third  person,  or  from  trans- 
ferring the  land  to  another,  who  may  thereafter  commence  to  hold 
adversely  on  a  distinct  possession. 

The  only  principle  which  prevents  a  tenant  from  changing  his 
possession  and  acquiring  a  right  to  land  by  prescription,  is  the 
effect  of  the  contract  which  may  exist  between  him  and  the  party 
from  whom  he  derives  possession ;  and  the  only  contract  which 
can  have  that  effect,  is  one  which  imposes  a  duty  upon  the  tenant 
to  be  performed  at  a  future  time.  Such  a  contract  is  inconsistent 
with  a  new  and  independent  possession,  and  its  effect  is  to  prevent 
the  tenant  from  acquiring  title  by  prescription,  or  from  commenc- 
ing to  prescribe  while  the  contract  is  executory.  The  possession 
of  a  tenant  for  years,  is  always  held  under  an  executory  contract. 
The  contract  on  his  part  is  to  occupy  the  land  as  lessee  during 
the  continuance  of  the  term,  and  at  its  end  to  deliver  up  the  land 
to  the  owner.  A  tenant  for  years  may  acquire  title  from  a  third 
person  to  land  of  which  he  is  in  possession  under  a  lease,  and  he 
may  hold  the  land  against  his  lessor  by  a  title  thus  derived.  But 
he  will  hold  by  title,  and  not  by  prescription,  on  a  possession 
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commencing  under  his  independent  title.  If  he  cannot  enstain  hii 
claim  of  right  by  his  new  title^  he  cannot  avail  himself  of  an  ad* 
verse  possession,  commencing  at  the  time  of  the  supposed  convey- 
ance. The  contract  controls  his  possession  and  renders  it  the 
possession  of  the  owner. 

Though  the  possession  of  a  tenant  for  years  cannot  be  changed, 
except  by  a  paramount  title  derived  from  a  third  party,  there  is 
no  principle  which,  on  the  conveyance  by  such  a  tenant  of  the  land 
held  by  him  for  a  term  of  years,  prevents  the  purchaser  from 
acquiring  a  new  possession  that  will  in  time  ripen  into  title. 

The  effect  of  the  law  in  question  was  not  to  prevent  the  alienee 
of  a  tenant  for  years  even  from  transferring  such  a  possession  as 
might  be  the  foundation  of  prescription.  Gujacius  says,  that  if 
a  tenant  sells  the  farm  which  he  holds  as  his  own,  though  the  sale 
is  unlawful,  by  reason  of  the  principle  that  a  man  may  not  change 
the  cause  of  his  possession,  there  is  no  doubt  that  a  bona  fide  pur- 
chaser may  prescribe  for  it,  though  he  bought  it  of  a  vendor  who 
was  in  bad  faith,  but  the  true  owner  may  recover  the  land,  if  the 
purchaser  has  not  acquired  a  right  by  prescription.^ 

The  sale  by  a  tenant  for  years,  to  be  effectual,  as  changing  the 
cause  of  possession,  must  be  a  transfer  of  property,  and  such  as 
leaves  no  privity  between  the  vendor  and  purchaser,  otherwise 
it  will  operate  only  as  an  assignment  of  the  tenant's  interest,  and 
the  possession  of  the  assignee  will  be  that  of  the  owner.  Such  is 
the  doctrine  of  the  French  law,^  and  in  this  respect  it  is  in  perfect 
accordance  with  the  common  law,  notwithstanding  the  peculiar 
effect  which  a  feoffment  has  been  supposed  to  have  by  the  latter. 
A  feoffment  by  a  tenant  for  years,  as  by  any  other  party  in  pos- 
session, operates  to  create  a  new  possession  in  the  feoffee,  and  as 
against  third  parties,  this  is  its  only  effect.  Such  a  possession  may 
be  adverse  at  the  common  law,  and  give  effect  to  the  Statute  of 
Limitations,  just  as  it  would  be  a  foundation  for  the  prescription 
of  thirty  years  by  the  civil  law. 


1  Gujacius  Recit.  Solemn,  Sur  le  Code  de  aoq.  poss. 
«  Troplong,  Tr.  de  la  Prescr.,  No.  616. 
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Ab  ftgainBt  the  feoffor,  a  feoffment  transferred  the  freehold ;  but 
as  against  the  true  owner,  says  Bracton.^  there  will  be  no  free- 
hold, except  by  long  and  peaceable  seisin,  and  if  immediately  after 
the  feofl&nent,  the  true  owner  can  acquire  seisin,  he  may  hold  all 
others  out  of  possession.  Sed  quod  verum  dominumy  nunquam 
erit  Uberum  tenementum^  nisi  ex  hnga  et  pacifica  seisina  et  unde  9% 
incontmenti  post  tale  feoffamentum  posset  verus  dominus  ponere  se 
m  seisinay  omnes  quoscunque  tenere  posset  exclusas  a  possessioni. 
And,  although  it  was  held  by  Lord  Mansfield,  that  on  a  feoff- 
ment by  a  tenant  for  years,  the  lessor  might  elect  to  consider 
himself  as  not  disseised,  ''  and  still  distrain  for  the  rent,  or  charge 
the  person  to  whom  it  is  paid  as  a  receiver ;"'  some  action  by  the 
lessor  is  necessary  to  manifest  his  election,  for  if  the  lessor  per- 
mits the  feoffee  to  remain  in  possession,  he  will,  on  the  foundation 
of  that  possession,  acquire  a  freehold.  This  is  clear  from  what 
fdl  from  his  lordship,  on  the  effect  of  fines  with  proclamations. 
By  a  fine  with  proclamations,  the  right  of  the  true  owner  is  ex- 
tinguished, as  he  says,  '^  for  the  sake  of  the  bar."  Fines  are  a 
species  of  statutes  of  limitation.  It  is  sufficient  for  the  operation 
of  a  fine  that  the  feoffee  of  a  tenant  for  years  has  a  freehold  as 
against  the  feoffor.  Such  a  possession  the  feoffee  has,  under  the 
Statute  of  Limitations. 

The  doctrine  which  was  urged  in  that  case,  that  the  feoffee 
might  be  a  good  tenant  to  the  precipe  in  a  common  recovery,  was, 
that  substantially  the  feoffee  had  an  indefeasible  right  of  property 
which  was  capable  of  being  passed  by  a  common  recovery. 

A  tenant  for  term  of  years,  who  is  bound  by  his  contract  to 
hold  for  the  owner  during  the  term,  and  at  its  end  to  deliver  up 
possession,  may  as  efibctually  change  his  cause  of  possession  by  a 
conveyance  to  a  third  person,  as  a  tenant,  who  holds  ex  precarioy 
and  whose  liability  results  from  his  tenure  alone.  If  the  tenant 
for  a  term  of  years  refuses  to  pay  rent,  and  claims  title,  and 
expels  the  owner  on  his  entry  to  claim  performance  of  covenants, 
he  is  guilty  of  a  forfeiture  which  may  render  him  liable  to  an 

>  Brtcton,  Lib.  2,  eh.  14.  *  Taylor  vt.  Horde,  1  Burr.,  bO. 
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action  of  ejectment,  bat  he  acqnires  no  possession,  because  the 
lessor  may  waive  the  forfeitnre  and  demand  performance  of  the 
covenants  by  the  lessee.  Having  this  election  to  waive  the  for- 
feitnre  and  insist  upon  performance,  some  act  on  his  part  is  neces- 
sary to  show  his  election  to  take  advantage  of  the  forfeiture,  and 
the  mere  wrongful  act  of  the  tenant  will  not  initiate  a  new  posses- 
sion in  himself.  Such  is  the  necessary  effect  of  the  contract  on  the 
parties,  and  in  this  respect  there  is  a  distinction  between  the  tenant 
and  his  feoffee,  who  is  a  disseisor,  bht  only  at  the  election  of  the 
lessor.  In  the  one  case  the  possession  is  controlled  by  a  contract ; 
in  the  other  merely  by  tenure.  The  feoffee  of  a  tenant  for  years 
is  in  privity  of  estate,  and  not  in  privity  of  contract. 

Though,  on  an  act  of  forfeiture  by  a  tenant  for  years,  the  lessor 
has  his  election,  and  on  his  waiver  of  the  forfeiture,  the  possession 
of  the  tenant  will  continue  to  be  the  possession  of  the  lessor,  it  is 
quite  otherwise  with  a  tenant  at  will,  and  any  act  of  forfeiture 
by  such  a  tenant  immediately  puts  an  end  to  the  tenancy  of  the 
latter. 

Where  a  tenant  for  a  term  of  years  under  a  lease,  delivered  up 
possession  of  the  premises  and  the  lease,  in  fraud  of  his  landlord, 
to  a  person  who  claimed  under  a  hostile  title,  with  a  view  to  en- 
able him  to  set  up  his  hostile  title ;  this  was  held  to  be  a  forfeiture, 
of  which  the  landlord  might  take  advantage.^ 

In  another  case,'  where  a  tenant  for  a  definite  term  of  years, 
on  a  demand  of  rent,  orally  refused  to  pay  it,  and  asserted  that  the 
fee  was  in  himself,  the  Court  of  King's  Bench  distinguished  the 
case  from  the  preceding  one,  on  the  ground  that,  in  that  case,  the 
tenant  had  betrayed  his  landlord*s  interest  by  an  act  that  might 
place  him  in  a  worse  condition.  They  were  of  opinion  that  a  lease, 
for  a  term  of  years,  could  not  be  forfeited  by  an  oral  disclaimer, 
although  a  tenancy  from  year  to  year  might  be  thus  determined. 
Lord  Denman  said,  "  When  a  landlord  brings  an  action  to  recover 
the  possession  from  a  defendant  who  has  been  his  tenant  from  year 
to  year,  that  evidence  of  a  disclaimer  of  the  landlord's  title  by  the 
tenant,  is  evidence  of  the  determination  of  the  will  of  both  partie0| 

1  EUenbrock  vt,  Flynn,  1  Cr.  Mees.  &  Ros.,  187. 
s  Doe  ex  d.  Graves  v«.  WaUs,  10  Ad.  &  EL  427. 
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by  which  the  duration  of  the  tenancy,  from  its  particular  nature, 
was  limited."  His  lordship  thought  the  word  ''  forfeiture*'  was 
improperly  applied  to  such  a  case,  as  the  supposed  forfeiture  abso- 
lutely put  an  end  to  the  tenancy  in  such  a  case.  Several  cases 
were  referred  to  on  the  argument,  to  show  that  the  effect  of  a  dis* 
claimer  was  to  create  a  forfeiture  of  the  estate  for  a  term  of  years ; 
but  they  were  all  distinguished  by  the  Court  from  the  case  in 
question ;  as  of  estates  -from  year  to  year,  and  as  such  determin- 
able at  the  will  of  the  parties.  Thus,  it  was  held,  that  if  a  tenant 
hold  from  year  to  year,  the  landlord  cannot  maintain  an  ejectment 
without  giving  six  months*  previous  notice,  unless  the  tenant  have 
attorned  to  some  other  person,  or  done  some  other  act  disclaiming 
to  hold  as  tenant  to  the  landlord;  and  in  that  case  no  notice  was 
necessary.^ 

In  another  case.  Lord  Kcnyon  said,  that  if  the  tenant  put  his 
landlord  at  defiance,  he  might  consider  him  either  as  a  tenant  or 
trespasser,  and  eject  him  without  any  notice  to  quit.' 

When  the  tenant  holds  from  year  to  year,  the  court  said  in  a 
ease  where  the  claim  of  the  tenant  was  not  considered  as  necessa> 
rily  inconsistent  with  the  tenancy, ''  it  does  not  appear  to  be  neces- 
sary that  any  act  should  be  done,  as  distinguished  from  a  verbal 
disclaimer ;  a  disavowal  by  the  tenant  of  the  holding  under  the 
particular  landlord,  by  words  only,  is  sufficient.*'  In  such  a  case, 
the  disavowal  determines  the  estate.^ 

So  it  was  held,^  that  a  tenancy,  from  year  to  year,  was  deter- 
mined hy  the  tenant  having  written  a  letter  to  the  reversioner's 
attorney,  stating  that  his  connection  as  a  tenant  had  ceased  for 
several  years. 

If  a  tenant  at  will  disclaims  that  relation  to  his  landlord,  this  is 
a  renunciation  by  the  party  (of  his  interest  and)  of  his  character  of 
tenant,  either  by  setting  up  a  title  in  another  or  by  claiming  a  title 

>  Throgmorton  vs,  Whelpdale,  Bui.  N.  P.,  96. 
s  Doe  vs.  Pasqnali,  Peake's  N.  P.,  196. 
SDoe  d.  Gray  m.  Stanion,  1  M.  &  W.,  695. 

*  Doe  d.  Grubb  vb,  Grubb,  10  B.  &  C,  816.  See  also  Williams  vi.  Cooper,  1  Maa 
k  Qran.  R.,  189. 
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in  himself.  By  such  an  act  the  tenant  does  not  change  the  cause 
of  his  possession,  in  the  sense  that  he  might  otherwise  presump- 
tively hold  under  the  agreement  by  which  the  tenancy  was  created, 
but  he  puts  an  end  to  his  tenancy.  He  no  longer  holds  permis- 
sively,  but  as  a  wrongdoer,  and,  if  the  owner  permits  him,  thus 
claiming  adversely,  to  continue  in  possession  during  the  period  of 
limitation,  he  is  barred  of  his  right. 

In  a  case^  where  the  widow  of  a  testator,  to  whom  he  had  devised 
the  estate  in  question,  and  the  younger  of  two  sons  joined  in  a  deed 
of  bargain  and  sale,  conveying  the  estate  in  fee  to  H.,  without  the 
privity  of  the  eldest  son  and  heir  at  law  of  the  testator,  and  H. 
continued  in  undisturbed  possession  of  the  estate  for  twenty-two 
years,  and  died  possessed,  bequeathing  it  to  his  children ;  it  was 
held  that  the  possession  of  H.  was  not  a  disseisin  to  the  eldest  son 
and  heir.  "  I  think,*'  said  Abbott,  C.  J.,  "  there  is  no  ground  for 
saying  that  the  adverse  possession  of  H.  has  operated  as  a  disseisin 
(of  the  heir).  H.  did  not  take  possession  wrongfully;  he  only 
wrongfully  continued  possession.  He  came  in  under  right  and  title, 
which  remained  good  during  the  life-estate  of  the  widow,  but  ceased 
at  her  death,  and  from  that  period  he  continued  in  possession 
wrongfully.  But  what  is  the  effect  of  that  ?  No  more  than  that  he 
is  tenant  by  sufferance  (to  the  heir),  who  permitted  him  for  a  period 
^  to  remain  in  possession.'*  ^^  I  know  of  no  authority,"  he  proceeds, 
**  which  says  that  a  mere  wrongful  possession  divests  the  estate  of  the 
party  against  whom  the  possession  is  adversely  held.  If  the  argu- 
ment is  to  be  carried  to  that  extent,  a  mere  adverse  possession  might 
be  made  equivalent  to  a  fine  and  feoffment."  But  there  was  really 
in  this  case  no  adverse  possession.  The  party  entered  rightfully 
under  the  conveyance  from  the  tenant  for  life.  Although  he  en- 
tered under  a  conveyance  which  purported  to  pass  an  estate  in  fee, 
his  estate  and  his  possession  were,  by  operation  of  law,  reduced  to 
such  as  he  might  rightfully  claim.  His  possession,  after  the  death 
of  the  tenant  for  life,  being  qualified  by  construction  of  law,  not- 
withstanding the  claim  under  which  he  entered,  continued  subordi- 
nate to  the  right  of  the  true  owner,  and  therefore  was  not,  properly 

1  Doe  d.  Souter  va.  Hull,  2  Dowl.  &  Rj.,  88. 
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i«peakitig,  adverse.  There  was  no  act  of  disclaimer  by  the  tenant 
at  sufferance  after  he  became  such,  and,  though  he  died  in  posses- 
sion and  bequeathed  the  land  to  his  children,  this  was  not  such  an 
act  as  might  change  the  cause  of  his  possession.  This  was  tho 
Tery  case  to  which  the  rule  of  the  civil  law  applied.  There  was 
no  extrinsic  act  to  change  the  cause  of  his  possession,  and  his 
intention  to  hold  adversely  could  not  have  effect  consistently  with 
the  principle  of  law,  which  made  him  merely  a  tenant  at  suffer- 
ance. If  there  had  been  any  act  putting  an  end  to  his  rightful 
possession,  after  the  death  of  the  tenant  for  life,  this  might  have 
been  sufficient  to  render  him  a  disseisor. 

The  following  case  is  an  instance,  where,  as  in  a  tenancy  for  a 
term  of  years,  there  could  be  no  interversion,  because  the  party 
in  possession  was  prevented  from  changing  the  cause  of  his  pos- 
session by  the  effect  of  a  covenant  which  bound  him  in  equity, 
and  prevented  him  from  setting  up  an  adverse  possession,  and 
which  would  have  prevented  him  from  changing  the  cause  of  his 
possession  by  the  operation  of  any  extrinsic  act. 

In  a  case  where  certain  devisees  under  a  will,  covenanted  to  carry 
the  supposed  intention  of  the  testator  into  effect  in  favor  of  the  heir, 
to  what  became  a  lapsed  devise,  by  the  death  of  a  person  to  whom  a 
certain  share  had  been  devised.  Although  they  had  the  legal 
estate,  and  continued  in  possession  more  than  twenty  years,  their 
possession  was  not  adverse,  and  the  Court  were  of  opinion  that 
they  would  have  been  guilty  of  a  breach  of  trust  if  they  had  pre- 
vented the  rents  from  being  received  for  the  party  entitled.^ 

In  this  case,  the  possession  was  prevented  from  becoming  adverse 
by  the  covenant  which  controlled  its  character,  and  even  if  the 
parties  had  claimed  to  hold  discharged  of  the  covenant,  they  would 
bave  been  held  liable  in  a  court  of  equity,  subject  only  to  the  rules 
of  that  court  on  a  long-continued  possession. 

The  doctrine  of  Lord  Redesdale,'  that  the  attornment  of  a  tenant 
for  a  term  of  years  to  a  stranger,  by  which  the  possession  is  be- 
trayed, gives  the  stranger  adverse  possession  against  the  lessor,  is 

I  Cooloagh  M.  Halse,  8  B.  &  C.  757. 

3  Hovenden  va.  Lord  Annesley,  2  Sch.  &  Lefr.  624. 
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DOt  inconsistent  with  the  rule  which  p«*eyents  the  tenant  from 
changing  the  qualities  of  his  own  possession.  The  attornment  of 
the  tenant  is  to  be  regarded,  in  such  a  case,  as  having  the  same 
effect  as  a  wrongful  conveyance  by  the  tenant.  The  tenant  does 
not,  by  such  an  act,  change  the  cause  of  his  own  possession ;  but 
the  design  of  his  act  is  to  make  his  own  possession  that  of  the 
stranger  to  whom  he  attorns. 

Lord  Redesdale  observed,  that  the  attornment  of  a  tenant  "  will 
not  affect  the  title  of  his  lessor,  so  long  as  he  has  a  right  to  con- 
sider the  person  holding  the  possession  as  his  tenant.  But  as  he 
has  a  right  to  punish  the  act  of  the  tenant  in  disavowing  the  tenure, 
by  proceeding  to  eject  him,  notwithstanding  his  lease,  if  he  will 
not  proceed  for  the  forfeiture,  he  has  no  right  to  affect  the  rights 
of  third  persons,  on  the  ground  that  the  possession  was  betrayed ; 
and  there  must  be  a  limitation  to  that,  as  to  every  other  demand.'* 
<'  The  intention  of  the  statute  of  limitations,''  said  his  lordship, 
^^  being  to  quiet  the  title  of  lands,  it  would  be  curious  if  a  tenant 
for  ninety-nine  years,  attorning  to  a  person,  insisting  he  was  en- 
titled,  and  disavowing  tenure  to  the  knowledge  of  his  former  land- 
lord, should  protect  the  title  of  his  original  lessor  for  the  term  of 
ninety-nine  years.  That  would,  I  think,  be  too  strong  to  hold,  on 
the  ground  of  the  possession  being  in  the  lessee  after  the  tenure 
has  been  disavowed  to  the  knowledge  of  the  lessor.  If  the  tenure 
has  not  been  disavowed  to  the  knowledge  of  the  lessor,"  he  said, 
"it  was  different,"  and  referred  to  a  case  "where  there  had  been 
a  lease  for  sixty  years,  and  no  rent  paid  for  many  years,  and  at  the 
expiration  of  the  lease  it  was  insisted,  that  as  no  rent  had  been 
paid  the  tenant  could  not  be  evicted  by  the  person  entitled  to  the 
reversion ;  but  it  was  held,  that  as  the  tenant  entered  originally 
under  the  lease,  and  his  possession  was  lawful  as  against  his  lessor, 
who  was  entitled  to  all  his  remedies  for  the  rent,  there  was  no  dis- 
avowal of  the  tenure.  But  that  if  he  had  attorned,  with  the  know- 
ledge of  his  lessor,  to  another,  so  that  there  was  a  disavowal  of 
tenure  for  that  time,  he  was  of  opinion  that  the  same  doctrine  could 
not  be  sustained.  If  in  the  case  referred  to  by  his  lordship,  there 
had  been  a  disavowal  of  tenure  during  the  whole  time  of  the  lease, 
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diis  would  not  have  affected  the  right  of  the  reyersionor  to  enter 
at  the  end  of  the  term  for  years,  for  if  such  a  disavowal  is  to  be 
regarded  as  a  forfeiture,  it  might  be  waived  without  impairing  the 
right  as  between  the  parties. 

Lord  Redesdale,  in  this  case,  contemplated  the  attornment  of 
tbe  tenant  as  an  act  designed  to  transfer  the  possession  to  a 
stranger,  and  as  such  depending  for  its  efficacy  upon  knowledge 
of  the  attornment  being  brought  home  to  the  lessor. 

There  was  nothing  in  the  terms  of  the  contract  between  the 
lessor  and  the  lessee,  which  could  prevent  the  attornment  of  the 
tenant  from  giving  the  stranger  possession  by  the  ministry  of  the 
lessee.  The-  attornment  was  to  be  regarded  as  having  the  same 
effect  as  if  the  tenant  had  abandoned  possession  to  a  hostile  claim- 
ant. It  thereupon  became  necessary  for  the  lessor  to  enter  upon 
his  tenant  for  a  forfeiture,  for  the  same  reason  that  his  entry  upon 
a  stranger  in  actual  possession  would  be  necessary.  No  act  of  the 
tenant  could  have  any  effect  upon  the  possession,  so  as  to  change 
the  relations  of  the  parties,  as  between  themselves,  because  that 
was  controlled  by  an  agreement  which  had  not  only  a  present  but 
a  prospective  operation  upon  his  possession.  The  only  question 
in  the  case  decided  by  Lord  Redesdale,  related  to  the  effect  of  the 
attornment.  If  that  was  sufficient  to  constitute  the  party,  to  whom 
it  was  made,  in  possession,  that  possession  being  hostile,  was 
capable,  by  length  of  time,  of  ripening  into  title. 

The  question  was  considered  and  discussed  in  a  leading  case  on 
this  subject,  by  the  Supreme  Court  of  the  United  States.^  In  that 
ease,  the  tenant,  by  agreement  with  the  owner  of  the  land,  entered 
upon  the  premises  as  an  agent,  and  with  authority  to  sue  tres- 
passers, and  protect  the  possession  of  the  owner.  He  thus  became 
a  tenant  at  will.  Afterwards,  the  tenant  claimed  to  hold  the  land 
by  an  adverse  title,  and  the  owner  had  notice  of  the  adverse  claim. 
The  tenant,  and  those  claiming  under  him,  continued  in  possession 
more  than  thirty  years.  The  Court  held,  that  the  disclaimer  de- 
termined the  tenancy  as  to  the  owner,  and  that  from  the  time  it  was 

1  Williston  M.  Watldns,  8  Peitm  R.  48. 
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made^  he  had  a  right  to  eject  him  as  a  trespasser.  This  decision 
was  in  perfect  conformity  with  the  principle  above  stated ;  bat  the 
learned  judge  who  delivered  the  opinion  of  the  Court,  considered 
the  case  the  same  as  if  the  tenancy  had  been  for  a  term  of  years, 
and  seemed  to  suppose  that  the  disclaimer  of  such  a  tenant  would 
necessarily  work  a  forfeiture  which  must  put  an  end  to  his  estate, 
and  make  his  subsequent  possession  adverse. 

After  considering  the  facts  which  constitute  a  disclaimer  with  tho 
knowledge  of  the  owner,  and  its  eflFect,  Baldwin,  J.,  said :  "  Hav- 
ing thus  a  right  to  consider  the  lessee  as  a  wrongdoer  holding  ad- 
versely, we  think  that,  under  the  circumstances  of  the  case,  the 
lessor  was  bound  so  to  do.  It  would  be  an  anomalous  possession 
which,  as  to  the  rights  of  one  party,  was  adverse,  and  as  to  the 
other,  fiduciary.  If  after  a  disclaimer  with  the  knowledge  of  the 
landlord,  and  attornment  to  a  third  person,  or  setting  up  a  title  in 
himself,  the  tenant  forfeits  his  possession  and  all  the  benefits  of  the 
lease,  he  ought  to  be  entitled  to  such  a  result  from  his  known  ad- 
verse possession.  No  injury  can  be  done  to  the  landlord  unless  by 
his  own  laches.  If  he  sues  within  the  period  of  the  act  of  limita- 
tions he  must  recover ;  if  he  suffers  the  time  to  pass  without  suit, 
it  is  but  the  common  case  of  any  other  party  who  loses  his  right  by 
negligence  and  lapse  of  time.  As  to  the  assertion  of  his  claim, 
the  possession  is  as  adverse  and  as  open  to  his  action  as  one 
acquired  originally  by  wrong ;  and  we  cannot  assent  to  the  propo- 
sition, that  the  possession  shall  assume  such  a  character  as  one 
party  alone  may  choose  to  give  it.  The  act  is  conclusive  on  the 
tenant.  He  cannot  make  his  disclaimer  and  adverse  claim,  so  as 
to  protect  himself  during  the  unexpired  term  of  the  lease.  He  is 
a  trespasser  on  him  who  has  the  legal  title.  The  relation  of  land- 
lord  and  tenant  is  dissolved,  and  each  party  is  to  stand  upon  his 
right." 

Now,  if  it  were  true  that  an  oral  disclaimer  would  be  sufficient 
to  work  a  forfeiture  of  a  definite  term  for  years,  it  is  plain  that  the 
lessor  might  treat  the  disclaimer  as  a  forfeiture  or  not,  at  his  elec- 
tion ;  and  for  the  obvious  reason,  that  the  relation  between  the 
parties  is  created  by  a  contract  executed  only  in  part,  and  by  which 
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the  tenant  binds  himself  to  hold  as  lessee  during  the  whole  term, 
and  at  its  determination  to  deliver  up  the  land  to  the  lessor.  Of 
this  obligation,  the  tenant  cannot  discharge  himself  by  his  own 
wrong,  although  the  wrong  may,  by  working  a  forfeiture,  give  the 
lessor  another  remedy,  which  is  independent  of  the  contract.  If, 
in  every  case  of  forfeiture,  the  lessor  were  bound  to  enter,  the 
tenant  would  be  furnished  with  an  easy  discharge  from  a  contract 
on  which  he  had  received  a  partial  benefit,  and  the  onerous  duties 
of  which  remained  to  be  performed.  There  is  not,  as  is  suggested, 
anj-thing  anomalous  in  the  character  of  the  possession  after  an  act 
of  forfeiture,  which  does  not  necessarily  put  an  end  to  the  estate. 
The  possession  is  not,  thereafter,  as  to  the  rights  of  "  one  party 
adverse,  and  as  to  the  other  fiduciary."  If  the  lessor  enters  for 
a  forfeiture,  the  possession  of  the  tenant  is  at  an  end ;  if  he  elects 
to  waive  the  forfeiture,  the  possession  and  the  relative  rights  of 
the  parties  are  the  same  as  before  the  act  was  committed. 

But  an  oral  disclaimer  would  not  work  a  forfeiture  of  an  estate 
for  years,  and  in  the  case  in  question  the  disclaimer  had  the  effect 
of  determining  the  tenancy,  because  it  depended  upon  the  will  of 
both  parties,  and  could  not  subsist  after  a  disclaimer  by  one  of  them.^ 

S.  P.  D. 

{To  he  continued  hereafter,) 


RECENT  AMERICAN  DECISIONS. 
In  the  Court  of  Appeals  of  the  State  of  New  York. 

THE  PEOPLE,  EX  REL.  THE  BANK  OF  THE  COMMONWEALTH,  Vt.  THE 
COMMISSIONERS  OF  TAXES  AND  ASSESSMENTS  FOR  THE  CITT  AND 
COUNTY  OP  NEW  YORK. 

L  Stock  in  the  public  debt  of  the  United  States,  whetheip  owned  by  individnalB  or 
by  corporations,  is  taxable  under  the  laws  of  the  State. 

2.  The  taxation,  by  the  State,  of  property  invested  in  a  loan  to  the  Federal  Qot- 
srnment,  is  not  forbidden  by  the  Constitution  of  the  United  States,  where  no 
onfriendly  discrimination  to  the  United  States,  as  borrowers,  is  applied  by  the 

1  See  Grayes  V9.  Wells,  10  Ad.  &  £1.  427. 
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State  law,  and  property  in  its  stook  is  Bubjeoted  to  no  greater  burdens  than 
property  in  general. 

8.  Whether  Congress,  for  the  purpose  of  giving  effect  to  its  powers  to  borrow 
money,  and  of  aiding  the  public  credit,  may  constitutionally  enact  that  a  stock 
to  be  issued  by  the  Federal  Goyemment  shall  be  exempt  from  taxation,  gucer^ 

4.  The  cases  of  McCuUough  ts.  Maryland,  4  Wheat.  116;  Othom  ts.  UniUd  Stata, 
Bank,  9  Wheat.  788 ;  and  WeMton  ts.  The  City  of  Charle$tan,  2  Pet,  examined 
and  distinguished. 

Appeal  from  a  judgment  of  the  Supreme  Court. — The  Court, 
upon  the  application  of  the  Bank  of  the  Commonwealth,  awarded  a 
certiorari  to  the  Commissioners  of  Assessments  and  Taxes  of  the 
city  and  county  of  New  York,  for  the  purpose  of  reviewing  their 
proceedings  in  assessing  that  corporation,  in  the  year  1859.  It 
appeared  from  the  admissions  in  the  return  of  the  commissioners, 
that  the  Bank  of  the  Commonwealth  was  a  banking  association 
organized  under  the  general  banking  law,  with  a  capital  actually 
paid  in  of  $750,000,  out  of  which  it  had  paid  $188,834  84  for  real 
estate,  consisting  of  its  banking-house,  leaving  $561,165  16,  of 
which  $103,000  was  invested  in  the  stock  of  the  public  debt  of  the 
United  States,  of  the  loan  of  1858,  which  was  actually  owned  by 
the  corporation  at  the  time  the  assessment  was  made.  The  bank 
claimed,  before  the  commissioners,  that  the  stocks  of  the  United 
States  were  exempt  from  taxation  under  the  Federal  Constitution, 
but  that  Board  held  otherwise,  and  assessed  the  corporation  for 
personal  estate  for  the  whole  balance  of  capital  after  deducting  the 
sum  paid  for  real  estate,  and  it  was  taxed  thereon.  The  Supreme 
Court  held  that  the  stocks  referred  to  were  not  exempt  from  tax- 
ation in  this  case,  and  aflSrmed  the  assessment ;  upon  which  the 
present  appeal  was  brought  by  the  Bank. 

Alexander  W.  Bradford^  (or  the  appellants. 

Cheene  C  Bromon^  for  the  respondents. 

Deitio,  J.,  (after  discussing  certain  questions  of  a  statutory 
nature,  and  of  local  interest,)  proceeded  as  follows : — 

The  question  then  arises,  whether  the  public  debt  of  the  United 
States  is  exempt,  by  the  Federal  Constitution,  from  taxation  under 
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ihe  general  laws  for  the  assessment  and  collection  of  taxes  which 
are  in  force  in  this  State.  It  is  essential,  in  the  outset,  to  have  a 
clear  perception  of  the  principles  npon  which  taxes  are  imposed 
under  our  State  laws.  We  do  not  select  particular  subjects  of  taxa- 
tion, and,  upon  motives  of  policy,  burden  these  with  the  public  con- 
tributions, or  a  disproportionate  part  of  them,  in  exoneration  of  the 
other  property  of  the  citizen.  The  rule,  on  the  contrary,  is  to  tax 
every  person  for  all  the  property  he  possesses.  This  doctrine  is 
announced  at  the  commencement  of  the  chapter  of  the  Revised 
Statutes,  respecting  taxation :  '^  All  lands,  and  all  personal  estate, 
ifithin  this  State,  whether  owned  by  individuals  or  by  corporations, 
shall  be  liable  to  taxation,  subject  to  the  exemptions  hereinafter 
specified :"  1  R.  S.,  887.  The  exceptions  are  inconsiderable,  and 
only  tend  to  prove  the  universality  of  the  principle.  And  there  is 
no  artificial  rule  of  valuation,  by  means  of  which  a  discrimination 
can  be  made  in  favor  of  or  against  any  particular  species  of  pro- 
perty. The  real  estate  is  to  be  assessed  at  its  full  and  true  value, 
and  that  at  which  the  assessors  would  appraise  it  in  payment  of  a 
just  debt  due  from  a  solvent  debtor ;  and  the  personal  estate  is  to 
be  set  down  at  its  full  and  true  value,  over  and  above  the  aifiount 
of  debts  due  from  the  person  assessed.  Laws  of  1851,  ch.  176, 
S  8.  If,  therefore,  the  stock  in  question  is  assessable  at  all,  it  is 
to  be  included  in  the  mass  of  the  tax-payer's  property,  and  is  to 
be  set  down  at  what  it  is  really  worth,  in  the  same  manner  as 
every  other  item  of  his  taxable  property.  It  is  not  taxable  by 
name,  and  there  is  no  discrimination  in  favor  of  or  against  it,  but 
the  bond  or  script  which  furnishes  the  evidence  of  the  title  is^ 
regarded  like  any  other  security  for  money. 

Having  premised  thus  much,  the  question  recurs,  whether  there 
is  anything  in  the  Constitution  of  the  United  States  which,  by  a 
fair  interpretation,  forbids  the  States,  under  their  tax  laws«  from 
including  in  the  aggregate  valuation  of  the  tax-payer's  property,  in 
respect  to  which  he  is  to  be  taxed,  money  which  he  has  lent  to  the 
Federal  Government,  for  which  he  holds  its  evidence  of  indebted- 
ness. It  is  the  Constitution  alone  which  is  to  be  looked  to^.  for 
Congress  has  never  passed  any  statute  on  the  subject.    That  body 
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has  from  time  to  time  anthorized  the  executive  department  to  bo^ 
row  money,  to  fix  the  rate  of  interest  to  be  paid,  and  to  pledge  the 
public  credit  for  its  payment ;  but  it  has  not  undertaken  to  restrain 
or  limit  the  taxing  powers  of  the  State  Governments  in  respect  to 
the  money  lent  or  the  script  or  securities  to  be  issued  upon  such 
loans.  It  has  said  nothing  on  that  subject.  If  there  is  any  such 
restraint  or  limitation,  it  exists  in  the  Constitution  itself.  Among 
the  attributes  conferred  upon  Congress  by  that  instrument,  is  the 
power  "  to  borrow  money  on  the  credit  of  the  United  States." 
Art.  1,  §  8.  Then  the  Constitution  declares  that  itself,  and  the 
laws  made  pursuant  to  it,  and  the  public  treaties,  shall  be  the 
supreme  law  of  the  land,  and  paramount  to  the  State  Constitutions 
and  laws :  Art.  6,  Tf  2.  It  may  be  safely  admitted  that  any  Act 
of  a  State  Legislature,  forbidding,  or  placing  any  substantial  obsta- 
cles in  the  way  of  negotiating,  Federal  loans  from  the  citizens  of 
such  State,  would  conflict  with  the  Constitution.  As  the  constitu- 
tional power  to  borrow  money  does  not  declare  that  it  shall  be  pro- 
cured within  the  Union,  or  from  citizens  of  the  United  States,  there 
is,  perhaps,  no  corresponding  duty  on  their  part  to  lend.  Nor  was 
it  intended  that  any  such  duty  should  be  imposed.  No  enabling 
power  in  respect  to  the  lender  was  required.  Nothing  was  neces- 
sary but  that  the  political  corporation,  which  it  was  proposed  to 
establish,  should  be  endowed  with  the  faculty  of  borrowing  on 
the  public  credit.  As  to  the  rest,  the  money  markets  of  the  world 
were  looked  to  for  furnishing  the  other  parties  to  the  contract  of 
lending.  An  unfriendly  act  of  legislation,  which  should  exclude  the 
Federal  Government  from  resorting  to  the  money  markets  of  a  par- 
ticular State  for  loans,  though  it  might  not  seriously  affect  the 
exercise  of  the  borrowing  power  elsewhere,  would  be  so  obviously 
hostile  to  the  operations  of  the  Government,  that  I  am  confident  it 
could  not  be  sustained ;  and  such  is,  no  doubt,  the  effect  of  the 
judgnient  of  the  Supreme  Court  of  the  United  States  in  the  case  to 
be  presently  mentioned.  But  our  laws  for  the  assessment  and  col- 
lection of  taxes,  supposing  them  to  include  shares  in  the  public  debt 
of  the  United  States  along  with  other  personal  property  of  the 
citizen,  leave  the  Federal  Government  in  precisely  the  same  condi> 
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tier  with  any  other  borrower.  It  was  the  practice  of  independent 
governments,  as  well  as  of  municipalities  and  trading  corporations, 
anterior  to  the  Constitution,  as  it  is  now,  to  borrow  money  in  their 
own  or  in  foreign  States.  The  citizens  of  the  several  States,  though 
not  at  that  time  lenders  in  such  loans  to  any  considerable  extent, 
were  capable  of  becoming  such.  They  might  lend  money  to  tho 
Federal  Government,  to  the  State  Governments,  to  foreign  nations, 
and  to  individuals.  As  to  none  of  these,  except  the  United  States, 
is  there  any  pretence  that  the  State  Legislature  was  obliged  to 
waive  the  right  of  taxing  the  lender  for  his  property  in  the  obliga- 
tion taken  to  secure  the  repayment  of  the  money  loaned.  In  like 
manner,  the  Government  of  the  United  States  possesses  the  same 
power  to  borrow  in  the  marts  of  the  old  world  as  of  its  own  citizens. 
But  the  foreign  lender  would  of  course  be  subject  to  the  laws,  as 
to  taxation,  prevailing  in  the  country  of  his  domicil.  The  claim, 
therefore,  which  is  now  interposed  on  behalf  of  the  Federal  Govern- 
ment, is  of  a  right  to  present  itself  as  a  borrower  in  the  money 
markets  of  this  State,  in  a  diflFerent  and  far  more  favorable  posi- 
tion than  our  own  State  Government  occupies  when  it  has  occasion 
for  a  loan,  and,  of  course,  than  that  which  other  borrowers,  public, 
corporate  or  private,  foreign  or  domestic,  can  pretend  to.  It  is, 
moreover,  the  claim  of  a  right  to  impose  upon  the  Legislature  of 
the  State  disabilities  in  respect  to  the  taxation  of  moneys  loaned 
to  the  United  States,  which  there  would  be  no  pretence  for  chal- 
lenging against  any  foreign  country  to  which  they  might  resort 
for  the  negotiation  of  loans.  The  claim  is  not  supported  by  any 
specific  language  in  the  Constitution  pointing  to  such  consequences*, 
nor,  as  we  have  said,  by  the  terms  of  any  statute,  but  simply  upon 
the  power  to  borrow  money  upon  the  public  credit  conferred  by 
the  Constitution.  Such  a  power,  conferred  by  such  general  lan- 
guage, seems  to  us  fully  satisfied,  so  far  as  the  State  Governments 
are  concerned,  when  no  unfriendly  discrimination  towards  the 
United  States,  as  borrowers,  is  applied  by  the  State  laws ;  when 
the  General  Government  is  admitted  to  negotiate  upon  the  same 
terms  as  other  borrowers,  public  or  private,  with  such  of  our  citi- 
zens as  may  choose  to  become  lenders  of  money,  and  when  they 
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are  placed  on  the  same  precise  footing,  in  all  respects,  as  all  other 
borrowers,  primd  faciei  the  provision  simply  confers  upon  the 
Government  a  capacity  to  become  parties  as  borrowers  upon  the 
public  credit,  to  a  contract  of  loan.  If  it  had  been  intended,  be- 
yond this,  to  give  them,  in  the  States  of  the  Union,  an  advantage 
over  all  other  borrowers,  it  is  certainly  remarkable  that  more  ex- 
plicit language  was  not  used.  We  give  no  opinion  on  the  question, 
whether  Congress  could  enact  a  law  by  which  the  lenders  of  money 
to  the  Government  should  enjoy  the  advantage  of  exemption  from 
State  taxation  in  respect  to  such  loans.  Events  may  occur — per- 
haps they  have  already  occurred — when  the  preservation  of  the 
Constitution  and  the  continuance  of  the  Union  may  depend  upon  the 
ability  of  the  Government  to  obtain  a  seasonable  supply  of  funds, 
and  we  would  not  unnecessarily  interpose  a  dictum  which  would 
appear  to  circumscribe  any  powers  which  it  may  possess.  But  in 
the  absence  of  any  such  statute,  and  resting  upon  the  general  grant 
of  power  contained  in  the  Constitution,  we  are  of  opinion  that  the 
claim  to  be  exempt  from  taxation  cannot  be  allowed  to  prevail. 

The  argument  in  favor  of  exempting  the  holders  of  Federal  in- 
debtedness from  State  taxation  is  principally  based  upon  the  con- 
sideration of  the  paramount  authority  of  the  Federal  Constitution 
over  the  Constitutions  and  laws  of  the  States.  The  pre-eminence 
of  the  former  is  beyond  dispute.  It  is  inherent  in  the  nature  of 
an  imperial  Government,  instituted  to  watch  over  and  protect  the 
interests  and  welfare  of  particular  local  governments.  The  powers 
conferred  for  such  purposes  must  necessarily  be  absolute  and  un- 
controllable. All  general  reasoning  upon  the  subject  is,  however, 
rendered  unnecessary  by  the  explicit  provision  referred  to  in  the 
Constitution  itself.  But  before  the  State  enactments  can  be  calle<? 
upon  to  yield  to  Federal  institutions,  it  must  satisfactorily  appear 
that  there  is  a  conflict  between  them.  Undoubtedly  the  Federal 
Government  could  enter  the  money  market  with  greater  advantage 
if  it  could  promise  to  the  lenders  an  immunity  against  State  taxa- 
tion in  respect  to  the  money  to  be  loaned.  But,  as  no  other  bor- 
rower can  offer  any  such  advantage,  and  as  without  it  loans  have 
always  been  sought  and  obtained,  and  no  doubt  will  continue  to  be, 
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the  withholding  of  it  cannot  be  justly  considered  a  restraint  upon  the 
borrowing  power.  What  is  asked  is  not  in  truth  the  removal  of  an 
obstacle,  but  a  positive  bounty  to  the  lenders  of  money  to  the  Go- 
vernment. It  is  claimed  that  an  advantage  should  be  conceded  to 
them  which  is  rightfully  withheld  from  every  other  lender.  Hence, 
it  appears  to  U6  that  there  is  no  hostility  between  the  laws  of  this 
State,  which  attempt  to  tax  its  citizens,  among  the  mass  of  their 
property,  for  all  their  money  loaned,  without  any  exception  of  such 
as  may  have  been  lent  to  the  Federal  Government,  and  the  power 
to  borrow  money  which  the  Constitution  has  conferred  upon  that 
Government.  Both  provisions  can  stand  perfectly  well  together, 
and  there  is  not  really  any  conflict  between  them. 

The  power  of  taxation  is  as  essential  to  the  existence  of  the  State 
Governments  as  that  of  borrowing  is  to  the  Nation.  Both  undeni- 
ably exist.  The  right  of  the  several  States  to  include  the  public 
creditors,  in  respect  to  the  money  owing  to  them  by  the  Nation, 
among  the  tax-payers,  may  be  one  of  great  importance.  The 
amount  of  property  existing  in  that  form  is  now  very  large,  and 
public  measures  transpiring  at  this  moment  show  that  it  is  to  be 
greatly  increased.  A  judgment  which  should  exonerate  that  mass 
of  wealth  from  liability  to  contribute  to  the  expenses  of  the  State 
Grovernments,  might  lead  to  considerable  embarrassment.  Besides, 
it  would  create  a  class  of  favored  citizens,  who  could  put  the  tax- 
gatherers  at  defiance,  while  the  mass  of  the  community  would  be 
left  to  defray  the  whole  expense  of  the  State  and  local  administra- 
tions. This,  it  is  true,  should  not  prevent  the  rendering  of  such  a 
judgment,  if  the  true  interpretation  of  the  Constitution  requires  it. 
But  if  it  shall  appear  that  the  power  of  the  Federal  Government  to 
contract  loans  cannot  be  materially  impaired  by  holding  the  public 
creditor  liable  to  pay  his  share  of  the  public  burdens;  while  the  ad- 
ministration of  the  fiscal  affairs  of  the  States  will  be  seriously 
euibarrassed  by  withdrawing  a  large  mass  of  the  property  of  the 
citizens  from  liability  to  taxation,  those  circumstances  (which  are 
now  actually  transpiring)  would  seem  to  call  for  a  reconciling  con- 
struction which  will  allow  both  the  great  political  powers  to  exist 
without  either  being  essentially  impaired.    The  necessity  of  such  a 
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construction  of  the  Federal  ConBtitntion  was  foreseen  while  the 
draft  of  that  instrument  was  under  discussion,  prior  to  its  ratifica- 
tion by  the  State  Conventions.     One  of  the  most  indispensabk 
powers  conferred  upon  Congress  was  that  of  laying  and  collecting 
*'  taxes,  duties,  imposts  and  excises.'*   But  as  the  great  bulk  of  the 
expenses  of  public  administration  was  left  to  be  defrayed  by  the 
States  and  their  local  divisions,  the  National  Crovemment  being 
limited  to  external  relations  and  a  few  subjects  of  internal  govern 
ment,  it  was  essential  that  the  right  of  taxation  should  continue  to 
be' enjoyed  by  the  States,  to  enable  them  to  meet  these  necessary 
expenses.    They  were,  however,  prohibited  from  laying  duties  upwi 
imports  or  exports,  or  upon  tonnage,  without  the  consent  of  Con- 
gress ;  but  as  to  all  other  subjects  of  taxation,  embracing  the  resl 
and  personal  estates  of  the  citizens,  the  Constitution  was  silent  as 
to  the  rights  of  the  States.     A  rigid  construction  of  the  provision 
making  the  Federal  laws,  enacted  pursuant  to  the  Constitution, 
supreme  over  those  of  the  States,  would  forbid  the  latter  from 
exercising  a  concurrent  right  of  taxation  over  subjects  as  to  which 
the  taxing  power  of  Congress  should  be  applied.     Suppose,  for  in- 
stance, that  the  General  Government  should  lay  a  land  tax,  could  a 
State  Government  do  the  same  thing  while  the  Federal  law  remained 
in  force  ?   True,  if  the  State  tax  was  of  moderate  amount,  the  land- 
owner would  be  able  to  pay  both,  and  thus  no  embarrassment  would 
arise  to  the  General  Government.     But  it  might  be  said,  if  yon 
admit  the  principle  of  concurrent  taxation  by  the  States,  it  will  not 
be  possible  so  to  limit  the  amount  as  to  prevent  inconvenience  in 
the  exercise  of  the   Federal  power;   and  the  Federal  laws  are 
declared  to  be  paramount  to  those  of  the  States.     Hence,  it  was 
apprehended  that  the  taxing  power  of  the  States  might  be  held  to 
be  taken  away  by  the  like  power  which  the  Constitution  conferred 
upon  Congress.     This  objection  was  treated  of  in  the  82d  and  33d 
Letters  of  Publius,  written  by  Mr.  Hamilton.    He  maintained,  by  » 
convincing  train  of  reasoning,  that  the  taxing  power  of  Congress 
was  not,  in  respect  to  any  subjects,  except  imposts,  exports  and 
tonnage,  exclusive  of  or  superior  to  that  of  the  States,  but  that  they 
were  concurrent.     "The  necessity,**  he  said,  "of  a  concurrent 
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jurisdiction  in  certain  cases,  results  from  the  division  of  the  sore*- 
rei^  power ;  and  the  rule  that  all  authorities,  of  which  the  States 
are  not  explicitly  divested  in  favor  of  the  Union,  remain  with  them 
in  full  vigor,  is  not  only  a  theoretical  consequence  of  that  division, 
bat  is  clearly  admitted  by  the  whole  tenor  of  the  instrument  which 
contains  the  Articles  of  the  proposed  Constitution.  (Federalist, 
No.  32.)  He  insisted  that  it  was  not  a  case  of  repugnancy  in  that 
sense  which  would  be  requisite  to  work  an  exclusion  of  the  States. 
While  he  admitted  that  it  was  possible  that  a  State  might  taxja 
particular  kind  of  property  in  a  manner  which  would  render  it 
inexpedient  that  a  further  tax  should  be  laid  on  the  same  subject 
by  the  Union,  he  still  held  that  it  would  not  imply  a  constitutional 
inikbility  to  lay  such  further  tax.  He  conceded  that  the  particular 
policy  of  the  National  and  State  systems  might  now  and  then  fail 
to  coincide  exactly,  and  that  forbearance  might  be  required.  "  It 
bnot,  however,"  he  added,  "a  mere  possibility  of  inconvenience 
in  the  exercise  of  powers,  but  an  immediate  constitutional  repug- 
nancy, that  can,  by  implication,  alienate  and  extinguish  a  pre- 
existing right  of  soveft'eignty."  (Id.)  And  he  concludes,  as  the 
result  of  the  whole  argument,  that  the  individual  States  would, 
under  the  proposed  Constitution,  retain  an  independent  and  un- 
controllable authority  to  raise  revenue  to  any  extent  they  might 
stand  in  need  of,  by  every  kind  of  taxation  except  duties  on  im- 
ports, exports  and  tonnage.     (Federalist,  No.  33.) 

The  repugnancy  between  the  concurrent  powers  of  taxation 
residing  in  the  General  and  in  the  State  Governments,  seems 
equally  as  striking  as  that  which  is  alleged  to  exist  between  the 
Federal  power  of  borrowing  money  and  the  State  power  of  taxing 
all  the  property  of  the  citizen,  including  his  money  invested  in  loans 
to  the  Government.  It  may  be  said  that  the  latter  power  am  be 
exerted  to  an  extent  which  would  impair  the  eflSciency  of  the  other. 
Bat  such  an  effect,  if  produced,  would  be  incidental  and  indirect. 
State  taxation  might,  it  is  true,  supposing  a  very  extreme  case,  be 
carried  to  such  an  extent  that  nothing  would  be  left  to  lend  to  the 
Nation.  But  if  no  unfavorable  discrimation  is  made  as  to  money 
iflveited  in  Federal  loans,  it  cannot  be  alleged  that  such  excessive 
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taxation  would  be  any  more  hostile  to  the  borrowing  power  of  the 
General  Government  than  any  other  species  of  State  misgovern- 
ment ;  and  it  can  scarcely  be  pretended  that  the  Federal  institu- 
tions are  supreme  in  such  an  absolute  sense  that  any  State  pcwei 
which,  by  a  possible  abuse,  may  impair  the  efficiency  of  some  na- 
tional attribute,  is  necessarily  abrogated.  Indeed,  the  complaint 
on  the  part  of  those  who  oppose  the  claim  of  the  State  is,  as  has 
been  already  remarked,  not  so  much  that  our  State  tax  law  con- 
flicts with  the  Federal  power  to  borrow  money,  as  that  it  does  not 
concede  to  the  Union  superior  rights  in  our  money  market  over 
those  enjoyed  by  any  other  class  of  borrowers. 

It  remains  to  notice  the  judgments  of  the  Supreme  Court  of  the 
United  States  which,  it  is  argued,  have  laid  down  the  principles 
which  lead  to  the  entire  exemption  of  Federal  stock  from  State 
taxation.  In  McCullough  vs.  The  State  of  Maryland^  4  Wheat. 
116,  the  question,  in  substance,  was,  whether  the  issues  of  bank 
notes  by  the  Maryland  branch  of  the  Bank  of  the  United  States 
could  be  subjected  to  a  stamp  tax  under  the  laws  of  Maryland. 
That  State  had  passed  an  act  requiring  banks  transacting  their  busi- 
ness in  that  State,  but  which  were  not  chartered  by  the  State  legisla- 
ture, to  issue  their  notes  on  stamped  paper  on  which  a  certain  duty 
was  to  be  paid,  but  for  which  any  bank  might  commute  by  paying  a 
tax  of  fifteen  thousand  dollars  a  year  in  advance.  A  heavy  penalty 
was  provided  against  any  bank  ofScer  who  should  issue  unstamped 
notes;  and  the  action  was  brought  against  McCullough,  the  cashier 
of  the  Baltimore  branch  of  the  Bank  of  the  United  States,  to  re- 
cover penalties  for  a  violation  of  the  act.  The  constitutional  vali- 
dity of  the  act  of  Congress  incorporating  the  bank,  was  largely  dis- 
cussed, and  was  passed  upon  by  the  court ;  and  its  constitutionality 
was  sustained.  The  bank  was  considered  a  convenient,  useful,  and 
essential  instrument  of  the  government  in  the  prosecution  of  its 
fiscal  operations,  and  its  establishment  by  Congress  was  held  to  be 
the  constitutional  exercise  of  the  power  *'  to  make  all  laws  which 
shojild  be  necessary  or  proper  to  carry  into  execution"  the  autho- 
rity granted  to  the  General  Government.  Then  the  question  as  to 
the  power  of  the  States  to  tax  the  bank  or  its  branches  was  con- 
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sidered  and  determined.     But  when  it  had  been  once  settled  that 
the  bank  was  a  constitutional  agency  and  instrument  for  the  trans- 
action of  the  moneyed  operations  of  the  government,  it  followed 
necessarily,  as  it  seems  to  us,  that  it  could  no  more  be  taxed  by 
State  authority  than  the  treasury  department,  the  mint,  the  post- 
office,  or  the  army  or  navy ;  and  it  was  upon  this  ground  that  the 
Maryland  statute  was   held  to  be  unconstitutional.     The  State 
power  of  taxation,  which  was  admitted  to  embrace  everything 
which  existed  by  its  own  authority,  or  which  was  introduced  by  its 
permission,  was  held  not  to  "  extend  to  those  means  which  are  em- 
ployed by  Congress  to  carry  into  execution  powers  conferred  on 
that  body  by  the  people  of  the  United  States."     (See  opinion  of 
Chief  Justice  Marshall,  p.  429.)     The  same  question  again  arose 
in  Osborn  vs.  The  United  States  Bank,  9  Wheat.  738,  which  was 
an  action  brought  to  test  the  validity  of  a  statute  of  the  State  of 
Ohio,  by  which  an  annual  tax  of  3^0,000  was  imposed  upon  the 
Ohio  branch  of  the  Bank  of  the  United  States,  to  be  collected  by 
means  of  a  warrant  to  be  issued  by  the  auditor  of  the  State.    The 
question  was  again  elaborately  argued  and  considered  by  the  court, 
and  the  exemption  of  the  bank  and  its  branches  again  declared,  on 
the  ground  that  the  institution  was  an  instrument,  or,  as  it  was 
several  times  called  in  the  opinion  of  the  court,  a  machine  for  car- 
rying on  the  moneyed  operations  of  the  National  Government.    In 
the  State  laws  under  consideration  in  both  these  cases,  the  branches 
of  the  bank  were  taxed,  not  in  respect  to  their  property,  eo  nomine^ 
as  banks,  and  because  they  were  banks.  Perhaps  it  may  be  inferred 
from  the  reasoning  of  the  court,  that  they  would  have  been  held 
equally  exempt  from  taxation,  if  the  tax  had  been  laid  on  the  cor- 
poration in  respect  to  its  capital  or  personal  property.     No  idea, 
however,  was  entertained  that  the  money  which  was  invested  in  the 
stock  of  the  bank  was  thereby  withdrawn  from  State  taxation. 
Indeed,  such  a  conclusion  was  explicitly  disavowed  in  the  opinion 
of  the  Chief  Justice  in  the  first-mentioned  case.    "  This  opinion," 
he  says,  "  does  not  deprive  the  States  of  any  resources  which  they 
originally  possessed.    It  does  not  extend  to  a  tax  paid  on  the  real 
property  of  the  bank,  in  common  with  the  other  real  property 
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within  the  State,  aor  to  a  tax  imposed  on  the  interest  which  the 
citizens  of  Maryland  may  hold  in  this  institution,  in  common  wilk 
other  property  of  the  same  description  throughout  the  State.  But 
this  is  a  tax  on  the  operations  of  the  bank,  and  is,  consequently,  a 
tax  on  the  operation  of  an  instrument  employed  by  the  government 
of  the  Union  to  carry  its  powers  into  execution.  Such  a  tax  must 
be  unconstitutional:*'  4  Wheat.  436. 

Enough  has  been  said  to  show  that  these  cases  bear  no  analogy 
to  the  one  before  us.  But,  in  Weston  vs.  The  City  Council  of 
Charleston^  2  Pet.  449,  anno  1829,  the  subject  of  State  taxation 
of  the  debt  of  the  United  States,  in  the  hands  of  an  individual, 
came  directly  before  the  Federal  Supreme  Court,  and  the  judgment 
wa«  against  the  right  to  lay  the  tax.  The  case  diflfers  from  the  pre- 
sent only  in  the  circumstance  that  the  tax  was  not  laid  upon  the 
bulk  of  the  property  of  the  citizens,  but  only  upon  certain  specified 
securities,  and  that  it  was  imposed  upon  the  United  States  stock  es 
nomine.  It  was  imposed  by  the  municipality  of  the  city  of  Charles- 
ton, South  Carolina,  under  authority  derived  from  the  legislature  of 
that  State.  It  was  laid,  as  the  report  states,  '^  upon  all  personal 
estate,  consisting  of  bonds,  notes,  insurance  stock,  six  and  seven  per 
cent*  stock  of  the  United  States^  or  other  obligations  upon  which 
interest  has  been  or  will  be  received  during  the  year,  over  and 
above  the  interest  which  has  been  paid  (funded  debt  of  this  State, 
and  stock  in  the  incorporated  banks  of  this  State  and  the  United 
States  Bank,  excepted") ;  and  the  amount  of  the  tax  was  "  twenty- 
five  cents  upon  every  hundred  dollars."  Real  estate  does  not  appear 
to  have  been  embraced.  Neither  were  goods  or  personal  chattels  of 
any  kind,  or  slaves,  or  the  stock  of  the  General  Government  paying 
le^a  than  six  per  cent.,  or  simple  contract  debts  due  to  the  tax-payer, 
or  individual  obligations  on  which,  for  any  reason,  interest  should  not 
be  paid  within  the  year ;  and  the  public  debt  of  the  Stat^  the  stock 
of  all  the  State  banks,  and  that  of  the  Bank  of  the  United  States, 
were  in  terms  excepted.  It  was  not,  therefore,  a  tax  upon  the  pro- 
perty of  the  tax-payer  generally ;  but  particular  kinds  of  property 
were  selected  from  the  mass,  embracing,  in  all  probability,  far  less 
than  a  moiety  of  the  private  property  of  the  city,  and  the  tax  wia 


Digitized 


by  Google 


THE  PEOPLE  T8.  THE  COMMISSIONERS  OF  TAXES,  £T  AL.        98 

issessed  upon  that,  to  the  exoneration  of  all  the  residue.    And  the 
tax  imposed  was  not  limited  to  the  aggregate  of  the  public  charges 
for  the  year ;  but  an  arbitrary  sum  was  exacted  of  twenty-five  cents 
[»n  each  hundred  dollars,  whether  that  should  be  more  or  less  than 
the  exigencies  of  the  city  government  should  call  for.    The  different 
system  upon  which  the  taxes  of  this  State  are  assessed,  has  been 
already  shown.    Under  the  ordinance  of  the  city  of  Charleston,  the 
Unit^  States  would  not  enter  the  money  market  of  that  city  upon 
an  equal  footing  with  all  other  borrowers.     The  State  of  South 
Carolina,  for  instance,  could  assure  those  who  should  lend  it  money 
that  they  should  be  exempt  from  city  taxation,  and  the  same  advan- 
tage would  be  extended  to  capitalists  who  were  minded  to  invest  in 
the  stock  of  the  State  banks  or  in  that  of  the  Bank  of  the  United 
States.    So,  money  or  property  invested  in  mercantile,  manufactur- 
ing or  other  business,  so  long  as  it  does  not  assume  the  form  of  in- 
terest paying  obligations,  would  be  exempt  from  taxation.    The  law, 
or  ordinance,  discriminated,  in  respect  to  taxation,  adversely  to  cer- 
tain classes  of  securities,  including  the  scrip  of  the  public  debt  of 
the  United  States.    The  effect  upon  the  government  was  nearly  the 
same  as  though  the  funded  debt  of  the  Union  had  been  singled  out 
ts  the  subject  of  taxation.     Including  other  securities,  the  whole 
constituting  only  a  part  of  the  property  of  the  citizens  which  might 
he  subjected  to  taxation,  does  not  relieve  the  law  from  the  charge  of 
visiting  the  whole  of  the  public  burdens  upon  particular  kinds  of 
property  in  exoneration  of  the  mass  of  it.    Such  a  measure  might 
arise  either  out  of  motives  of  hostility  to  the  property  charged  or 
the  business  out  of  which  it  originated,  or  from  a  motive  of  hostility 
to  the  interests  taxed,  or  a  desire  to  favor  the  owners  of  the  residue 
at  the  expense  of  such  interests.    In  either  case  it  might  easily  be 
carried  to  the  extent  of  seriously  discouraging  or  entirely  destroy- 
ing the  interests  discriminated  against.    But  where  all  the  private 
property  of  the  community  is  taxed  ratably,  no  such  effect  could 
follow,  and  under  such  a  system,  moreover,  there  is  but  little  danger 
of  oppressive  taxation.    In  levying  such  a  tax,  the  legislature  acts 
equally  upon  all  its  constituents.     In  our  opinion,  the  judgment 
last  referred  to  is  distinguishable  in  principle  from  the  case  we 
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are  considering,  in  the  point  to  which  we  have  now  referred.  If 
the  Federal  stock  can  be  taxed  separately  and  specificallj  at  anj 
amount  which  a  State  legislature,  or  a  municipality  to  which  its 
power  has  been  delegated,  shall  see  fit ;  the  government  in  seek- 
ing to  obtain  money  on  loan  may  be  effectually  driven  out  of 
the  markets  of  such  State.  But  such  a  consequence  could  never 
happen  under  the  existing  tax  law  of  this  State.  The  idea  that 
the  legislature  would  dare,  or  would  be  permitted,  by  excessive 
taxation,  to  destroy  or  seriously  embarrass  the  interests  of  all  the 
property  holders  of  the  State,  is  not  to  be  supposed. 

Intending  as  we  do  to  follow  implicitly  the  matured  judgments 
of  the  Supreme  Court  of  the  United  States,  pronounced  in  cases 
arising  under  the  Federal  Constitution  and  Laws,  we  yet  conceive 
ourselves  at  liberty  to  receive  or  to  reject  any  dicta  which  were  not 
called  for  by  the  facts  of  the  case  adjudged,  according  to  our  own 
sense  of  their  conformity  or  want  of  conformity  to  law.  We  are 
aware  that  some  portion  of  the  reasoning  of  the  opinion  of  the  court, 
prepared  by  the  venerable  Chief  Justice  in  the  case  referred  to, 
would  embrace  the  present  controversy,  though  other  parts  of  it  we 
think  refer  to  the  tax  under  consideration  as  laid  specifically  upon 
Federal  stock ;  and  that  in  the  dissenting  opinion  of  Mr.  Justice 
Thompson,  the  majority  of  the  court  are  understood  to  assume  the 
broad  ground  that  the  stock  of  the  United  States  is  not  taxable  in 
any  shape  or  manner  whatever.  But  we  think  it  was  not  legally 
possible  for  the  court  to  decide,  that  such  stock  could  not  be  taxed 
along  with  the  mass  of  the  tax-payer's  property,  under  a  taxing 
system  like  the  one  prevailing  in  this  State,  while  determining  a 
controversy  in  which  the  actual  facts  presented  by  the  litigation 
disclosed,  a  case  of  taxation  discriminating  adversely  to  such  stock. 
Such  a  question  as  is  claimed  to  have  been  decided,  was  not  dis- 
cussed by  the  counsel  on  the  argument.  The  counsel  for  the  plain- 
tiff in  error,  who  was  the  party  seeking  to  avoid  the  tax,  did  not 
contend  that  the  stock  would  be  exempt  under  a  system  which 
should  embrace  all  property,  or  even  all  public  funds.  He  said . 
*<  The  ordinance  does  not  impose  a  tax  upon  all  public  funds,  but 
ipeeificallf/  on  the  six  and  seven  per  cent,  stock  of  the  United 
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States.  Thus,  there  are  selected  as  the  particular  objects  of  tax- 
ation, these  debts  of  the  Government  of  the  United  States."  And 
the  counsel  laid  before  the  court  as  a  part  of  their  argument  the 
opinion  of  three  of  the  judges  of  the  Constitutional  Court  of  South 
Carolina,  who,  holding  that  the  stock  was  not  taxable,  dissented 
from  the  opinion  of  the  majority.  But  they  placed  their  dissent 
on  the  ground  that  the  tax  was  upon  the  stock,  eo  nomine^  and  was 
thus  a  burden  imposed  upon  the  credit  of  the  United  States. 

We  diflFer,  with  natural  reluctance,  from  even  an  obiter  dictum 
of  so  great  and  wise  a  judge  as  Chief  Justice  Marshall,  especially 
when  apparently  concurred  in  by  a  majority  of  the  judges  of  the 
national  tribunal  of  last  resort ;  but  we  are  happy  to  know  that 
if  we  have  fallen  into  an  error,  it  can  readily  be  corrected.  If 
that  eminent  court  shall,  upon  a  reconsideration  of  the  question, 
adjudge  that  stocks  of  this  description  are  universally  exempt 
from  taxation,  we  shall  cheerfully  conform  our  judgments  to  such 
decision ;  but  until  such  review  shall  be  had,  we  think  it  safer  to 
follow  the  direction  of  our  own  convictions.  The  question  is  con- 
fessedly one  of  very  great  importance.  If  we  determine  it  in 
favor  of  the  tax-payers,  the  public  authorities  cannot  appeal  to 
the  Federal  court,  as  it  is  only  in  the  case  of  a  right,  claimed 
under  the  Constitution  or  laws  of  the  United  States,  which  has 
been  denied  by  a  State  court,  that  the  National  tribunal  has  juris- 
diction, whereas  the  judgment,  which  we  actually  render,  can  be 
carried  immediately  to  the  court  of  the  last  resort. 

The  judgment  of  the  Supreme  Court  is  affirmed. 
Mason,  J.,  also  delivered  an  opinion  for  affirmance ;  Seldex, 
LoTT,  Jambs  and  Hott,  JJ.,  concurred,  without,  however,  passing 
apon  the  questions  first  discussed,  as  to  the  construction  of  our 
itatutes,  as  to  which  four  of  the  judges  were  understood  to  express 
i  different  opinion  from  that  stated  by  Judge  Denio. 

The  question  raised  in  this  case  is  for  The  recent  case  of  Alnty  V9.  State  of 

tke  first  Ume  distinctly  decided.     As  an  California,  24  How.  U.  S.  169,  (I860,; 

dtborate  disonssion  by  a  learned  and  may  haye  some  bearing  upon  the  qnes- 

•ble  Court,  it  fiimishes  material  for  the  tion.    A  tax  upon  a  hiU  of  lading  of  gold 

Inal  adjudication  of  the  matter  by  the  exported,  was  held  to  be  in  reality  a  tax 

Supreme  Court  of  the  United  States,  u^u  ike  gold  iudf.    Says  Ihe  Court  in 
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Bubetanoe,  Ch.  J.  Taney  deliyering  the 
opinion,  "A  bill  of  lading,  or  some  writ- 
ten instrument  of  the  same  import,  is 
necessarily  always  associated  with  every 
shipment  of  articles  of  commerce  from 
the  ports  of  one  country  to  those  of  an- 
other. Such  instruments  are  hardly  less 
necessary  to  the  existence  of  such  com- 
merce than  casks  to  cover  tobacco*  or 
bngging  to  cotton,  when  exported,  for 
no  one  would  put  his  property  in  the 
hands  of  a  ship-master  without  taking 
written  evidence  of  its  receipt  on  board  the 
vessel,  and  of  the  purposta  for  which  it  ia 
placed  in  hit  hands.'*  In  like  manner,  it 
may  be  urged,  that  government  stocks 
and  securities  of  the'  same  import  are 
always  associated  with  the  borrowing  of 
money.  No  one  would  think  of  lending 
to  the  government,  without  the  evidence 


of  the  loan  which  th«y  famish,  and  the 
convenient  means  of  transfer  which  they 
supply.  They  are  the  inetrumenta  of 
borrowing,  as  bills  of  lading  are  i he  in* 
strum ents  of  commerce.  They  are  sM 
only  evidence  of  the  indebtedness  of  the 
government  to  the  lender,  but  they  also 
supply  the  means  by  which  that  indebt- 
edness can  be  contracted.  If  this  view 
be  correct,  the  fact  that  they  were  taxed 
by  a  State  in  common  with  other  Bub- 
jects,  would  not  be  decisive,  for  it  is 
conceived  that  the  instrumenta  or  ma- 
chinery by  which  the  general  govern- 
ment carries  on  its  constitutional  opera- 
tions, cannot  be  taxed  by  the  States  at 
all.  The  tax  becomes,  in  substance,  an 
interference  with  the  exercise  of  the 
power  of  borrowing,  itself. 

T.  W.  D, 


In  the  Supreme  Judicial  Court  of  New  Sampshire^  Augu9t^  1861. 

GEORGE  W.  PINKERTON  V8.  MANCHESTER  AND  LAWRENCE  RAILROAD.' 

1.  Upon  a  pledge  of  stock  in  a  railroad  corporation  in  New  Hampshire,  there 
should  be  such  delivery  as  the  nature  of  the  thing  is  capable  of,  and  to  be  good 
against  a  subsequent  attaching  creditor,  the  pledgee  must  be  clothed  with  a& 
the  usual  muniments  and  indicia  of  ownership. 

2.  Under  the  laws  of  New  Hampshire,  a  record  of  the  ownership  of  shares  must  be 
kept  by  such  corporations  in  this  State,  and  by  proper  certifying  officers  resident 
herein. 

8.  On  the  transfer  of  stock  the  delivery  will  not  be  complete,  until  an  entry  of  suoh 
transfer  is  made  npon  the  «took  record,  or  it  be  sent  to  the  office  for  that  par- 
pose,  and  the  omission  thus  to  perfect  the  delivery  will  be  primA  fade,  and  if  un- 
explained, conclusive  evidence  of  a  secret  trust,  and  therefore  as  matter  of  law 
fraudulent  and  void  as  to  creditors.  Where  the  transfer  was  made  at  a  distance 
from  the  office,  and  the  old  certificates  surrendered,  and  new  ones  given  by  a 
transfer  agent  appointed  for  that  purpose,  and  residing  in  a  neighboring  State, 

I  We  are  indebted  to  the  oonrteey  of  Mr.  Justice  Bellows  for  the  opinion  of  t^ 
Coart  in  this  important  case  at  so  early  a  date  after  ita  delivery,  fbr  which  he  iriO 
06  pleased  to  aooept  oar  most  sincere  thanks. — ^Ens.  Ax.  L.  Rta. 
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proof  thfti  the  proper  eyidence  of  such  transfer  was  sent  to  the  keeper  of  the 
stock  record  to  be  entered  by  the  earliest  mail  communication,  although  not 
received  until  an  attachment  had  interrened,  would  be  a  sufficient  explanation 
of  the  want  of  delivery,  and  such  transfer  would  be  good  against  the  creditor. 

4.  But  where  the  pledge  was  made  in  Boston  on  the  eighth  day  of  July  by  a  deli- 
very over  of  the  certificates,  and  nothing  more  done  until  the  third  day  of  the 
following  August,  and  then  the  old  certificates  surrendered  to  the  transfer  agent 
there,  and  new  ones  received  from  him,  and  notice  given  by  the  first  mail  to  the 
office  at  Manchester  in  this  State :  It  was  heldy  that  as  against  an  attachment 
made  between  the  obtaining  the  new  certificates  and  the  notice  at  the  office,  the 
possession  was  not  seasonably  taken,  and  the  transfer  was  therefore  not  yalid. 

6.  Where,  upon  a  sale  on  execution  of  shares  in  a  corporation,  a  certificate  is  de- 
manded of  the  corporation  by  the  purchaser,  and  a  suit  is  brought  for  refusing 
to  give  such  certificate,  the  measure  of  damages  is  the  value  of  the  stock  at  the 
time  of  the  demand,  with  interest,  and  not  the  value  at  the  time  of  trial  or  at 
sny  intermediate  period. 

Perleyj  Clark  and  Smithy  for  plaintiff. 
W.  0.  and  S.  G.  Clarky  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Bellows,  J. — This  is  an  action  of  assumpsit  for  refusing  on 
demand,  to  give  to  the  plaintiif  a  certificate  of  twenty-nine  shares 
of  the  stock  of  the  Manchester  and  Lawrence  Railroad,  and  to 
/MLj  him  the  dividends  on  the  same  stock. 

It  appeared  that  on  the  8th  day  of  July,  1854,  one  Holbrook 
owned  ninety-six  shares  of  that  stock,  and  then  transferred  them 
by  indorsement  on  the  back  of  the  certificates  to  the  Granite 
fiank,  Boston,  of  which  he  was  President,  as  collateral  security 
for  his  debts  to  that  bank,  amounting  to  over  $100,000. 

The  certificates  were  at  the  same  time  delivered  to  the  bank, 
where  they  remained  without  any  entry  of  a  transfer  on  the  books 
of  the  railroad  until  the  third  'day  of  the  ensuing  August,  at  a 
little  past  2  o'clock  p.  M.,  when  they  were  delivered  by  Holbrook 
to  Moses  J.  Mandell,  who  entered  the  transfer  in  a  book  kept  by 
him  as  transfer  agent,  at  the  office  of  Brown  &  Sons,  in  Boston, 
of  which  firm  said  Mandell  was  a  member,  and  the  certificates 
were  surrendered  by  the  bank  to  Mandell,  and  new  ones  issued  by 
him  for  the  same  stock  to  the  bank,  he  being  furnished  with  blank 
certificates  signed  by  the  President  and  Treasurer  for  such  pur 
7 
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posea.  And  by  the  earliest  conveyance  Mandell  sent  the  old 
certificates,  with  notice  of  the  transfer,  to  the  office  of  the  railroad 
at  Manchester,  which  was  received  there  at  about  eight  o'clock  in 
the  afternoon  of  the  same  third  day  of  August,  and  afterwards,  in 
September,  1857,  a  corresponding  entry  of  the  transfer  was  made 
in  the  proper  books  at  that  office,  as  of  the  date  of  Sept.,  1857. 

It  also  appeared  that  the  Treasurer  of  the  railroad  corporation, 
by  vote,  in  June,  1852,  was  authorized  to  appoint  a  transfer  agent 
in  Boston,  and  that  on  said  third  day  of  August,  and  for  some 
time  before,  said  Mandell  was  acting  as  such  transfer  agent,  and 
was  furnished  by  the  corporation  with  books  to  be  used  for  that 
purpose,  and  with  blank  certificates  signed  by  the  proper  officers 
of  the  corporation,  and  to  be  filled  up  and  used  by  him  in  the 
course  of  his  business  as  such  agent ;  and  it  appeared  also  that 
what  said  Mandell  did  in  issuing  new  certificates  and  sending 
notice  to  the  office  at  Manchester,  and  entering  the  transfer  on 
the  books  kept  by  him,  was  in  the  regular  course  of  his  business 
as  such  transfer  agent,  and  that  the  plaintiff  was  aware  of  this 
course  of  business,  and  that  said  Mandell  acted  as  such  agent. 

It  further  appeared,  that  on  said  third  day  of  August,  the  plain- 
tiff, a  little  before  noon,  went  to  MdAideirs  said  place  of  business, 
to  ascertain  if  Holbrook  had  transferred  his  stock,  and  finding 
that  no  transfer  had  been  entered  there,  he  went  to  Manchester, 
procured  a  writ  upon  a  note  he  held  against  said  Holbrook,  and 
attached  his  stock  in  said  corporation  at  eight  minutes  before  five 
o'clock  in  the  afternoon  of  said  August  8d,  and  without  any  know- 
ledge in  him  or  the  officer  serving  the  writ,  of  any  assignment 
of  the  stock. 

That  judgment  was  obtained  imhat  suit,  and  twenty-nine  shares 
of  that  stock  sold  to  the  plaintiff  to  satisfy  it,  on  the  12th  day  of 
July,  1856 ;  the  lien  acquired  by  the  original  attachment  having 
been  prescved,  and  the  question  is,  whether  the  assignment  to 
the  Granite  Bank  was  good  against  the  attaching  creditor. 

To  the  regularity  of  the  proceedings  upon  the  attachment  and 
sale  upon  execution,  there  is  no  exception,  nor  is  there  any  objeo- 
tion  to  the  existence  of  d  b<md  fide  debt  to  the  Oranite  Bank ;  but 
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tbe  only  question  is,  whether  the  transfer  was  so  far  completed  as 
to  be  yalid  against  an  attaching  creditor. 

There  is  nothing  either  in  the  charter  or  by-laws  of  the  corpo- 
ration, to  prescribe  or  regulate  the  mode  of  making  a  transfer, 
but  it  is  contended  by  the  plaintiff's  counsel,  that  until  it  is  en- 
tercd  or  recorded  in  the  stock  books  of  the  corporation  kept  in 
this  State,  the  transfer  is  not  valid  as  against  an  attaching  creditor. 
And  the  argument  is  put  upon  two  grounds : 

I.  That  by  force  of  the  various  statutes  upon  the  subject  of  the 
evidence  of  ownership  of  stock,  and  the  keeping  of  the  records, 
and  the  residence  of  the  officers  and  their  duties,  such  entry  or 
record  is  necessary  to  a  valid  transfer. 

II.  That  to  constitute  a  complete  delivery  of  the  stock,  such 
entry  and  record  are  necessary,  as  the  natural  and  recognised 
indieta  of  ownership,  and  that  without  such  entry  the  stock  must 
be  deemed  to  be  still  in  possession  of  the  assignor,  which  implies 
a  secret  trust,  and  is,  therefore,  in  the  judgment  of  the  law,  frauds 
ulent  and  void  as  to  creditors.  I 

la  regard  to  the  second  ground  taken  by  the  plaintiff's  counsel 
^namely,  that  without  such  entry  or  record  the  possession  of  the 
stock  cannot  be  deemed  to  have  been  changed — it  is  alleged  in 
answer  by  the  counsel  for  the  defendant,  that  the  entry  or  record. 
in  the  books  of  the  transfer  agency  was  sufficient,  and  tho  same- 
as  if  entered  in  the  books  at  Manchester ;  and  it  is  also  suggested! 
that  all  the  possession  was  given  that  the  nature  of  ths  property 
was  capable  of,  as  in  case  of  that  of  sale  of  goods  a^  sea.. 

And  it  appears  that,  by  the  earliest  conveyance  after  the  old 
certificates  were  surrendered,  the  new  one  waa  sen^l  to.  the  office  at 
Manchester,  with  notice  of  the  transfer. 

Had  this  been  done  immediately  upon  ihd  pledge  and  transfer 
leeorded  in  the  books  at  Manchester,  a  question,  might  have  arisen 
whether  the  possession  was  not  proteclied  without  unreasonable 
delay,  and  so  as  to  prevail  against  an  injtervenipgrattachment,  as  in 
Bicker  vs.  OrosSy  5  N.  H.  570,  and  in  the  case  of  the  sale  of  a  ship 
in  a  distant  port,  as  in  Putnam  vs.  l>utchy  8  Mass.  287 ;  Porttandf 
Ihnk  vs.  Stactfy  4  Mass.  661;.  or.  abro^^d.oor.skt.sea^.as  iu.the  casea.. 
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cited  in  Richer  vs.  CrogSy  and  as  in  Cunard  vs.  Atlantic  In$.  d., 
1  Peters,  384,  449,  and  Jay  vs.  Sears,  9  Pick.  4,  and  Bufferton 
et  al.  vs.  Curtis  et  aLj  15  Mass.  528,  and  1  Smith's  Leading  Cases, 
6,7. 

In  this  class  of  cases  it  may  be  said  that  the  want  of  delivery  at 
the  time  is  explained  within  the  principle  of  Coburn  vs.  Pickeringy 
8  N.  H.  415,  upon  the  ground  that  such  delivery  was  impossible, 
and  therefore  the  presumption  of  fraud  is  repelled.  See  Gardner 
vs.  Howlandj  2  Pick.  599,  and  Peters  vs.  Ballister,  8  Pick.  495. 
On  this  ground  a  similar  doctrine  has  been  held  in  the  case  of 
the  sale  of  a  slave  too  sick  to  be  moved  at  the  moment. 

But  in  the  case  before  us  this  question  does  not  arise,  because  the 
assignment  was  made  on  the  eighth  day  of  July,  and  nothing  sent 
to  the  oflSce  until  the  third  day  of  August,  and  this  we  think  could 
not  be  regarded  as  using  due  diligence  to  perfect  the  assignment, 
if  such  entry  and  record  was  necessary.  Nor  do  we  think  that  book3> 
of  the  transfer  agent  in  Boston  can  be  regarded  as  the  records  or 
accounts  of  the  shares  or  interests  of  the  corporators  contemplated 
by  the  several  statutes,  in  providing  for  the  means  of  taxing  the 
several  shareholders,  enforcing  their  private  liability,  or  for  givingg 
crtaiu.i  s  the  necessary  information  to  enable  them  to  attach  or  levy 
upon  the  stock.  On  the  contrary,  we  think  it  quite  clear  that  the 
law  contemplates  the  keeping  a  record  of  the  ownership  of  the  stock 
in  the  State,  or  by  an  oflScer  resident  here,  and  competent  to  certify"^ 
the  same.  Sect.  9,  of  ch.  953,  Laws  of  1850,  comp'd  St.,  ch.  150,^ 
§  67,  provides  that  the  treasurer  and  clerk  of  railroad  corpora- 
tions shall  reside  in  this  State,  except  where  the  railroad  is  part  of 
one  created  by  the  acts  of  two  or  more  States ;  and  this  provision 
is  not  affected  by  the  fact  that  the  payment  of  dividends  to  stock- 
holders is  provided  for  at  the  place  of  business  of  the  corporation 
in  this  State.  The  section  provides  that  the  clerk  and  treasurer 
shall  reside  "within  this  State,  and  all  the  books,  papers  and  funds 
of  said  corporation,  with  the  foregoing  exception — i,  e.  in  case  of  a 
road  in  two  States — shall  be  kept  therein,  or  shall  provide  for  the 
payment  of  all  dividends  to  the  stockholders  in  this  State,  at  the 
place  of  business  of  the  corporation  in  this  State."     This  altema- 
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tive  provision  we  think  is  designed  as  a  substitute  for  the  keeping 
of  funds  for  the  payment  of  dividends,  and  the  books  and  papers 
connected  therewith,  in  this  State,  and  is  not  to  be  construed  to 
dispense  with  the  necessity  of  keeping  a  record  or  account  of  the 
stock  in  this  State,  or  of  the  residence  here  of  the  clerk  or  trea- 
surer. By  the  Revised  Statutes,  ch.  146,  sect.  13,  which  is  prior 
to  the  act  in  question,  no  person  could  be  eligible  to  the  office  of 
clerk  of  any  corporation  unless  he  was  an  inhabitant  of  the  State, 
and  it  is  quite  clear,  from  the  whole  course  of  the  legislation  prior 
to  this  law  of  1850,  that  the  keeping  of  the  records  or  accounts  of 
the  shares  or  interests  of  the  corporators,  by  the  treasurer,  or  other 
officer  in  this  State,  has  been  steadily  contemplated  by  the  legis- 
lature. This  is  manifest  by  the  law  requiring  the  clerk  of  the  cor- 
poration to  return  a  list  of  the  stockholders  to  the  town  clerk, 
under  a  penalty  of  fifty  dollars ;  Comp.  St.,  ch.  147,  sees.  8  to  12 ; 
the  provision  for  the  attachment  of  stock,  by  leaving  a  copy  of 
the  writ  and  return  with  the  clerk,  treasurer  or  cashier ;  the  pro- 
vision requiring  the  officer  having  the  care  of  the  records  of  stock 
to  exhibit,  on  demand,  to  the  officer  making  such  attachment,  a 
certificate  of  the  number  of  shares  owned  by  the  debtor,  and  to 
exhibit  to  him  such  records  and  documents  as  may  be  useful  to  the 
officer  in  discharging  his  duty,  and  subjecting  him  to  a  penalty 
and  damages  for  neglect.  Comp.  St.,  ch.  207,  §  16  to  21.  So  in 
relation  to  manufacturing  corporations,  it  is  provided,  that  if  the 
treasurer  does  not  reside  within  this  State,  the  stock  record  shall 
be  kept  within  this  State  by  the  Clerk. 

With  these  provisions  and  this  policy  in  view,  it  will  hardly  be 
contended  that  the  alternative  provision  in  regard  to  the  payment 
of  dividends  in  this  State  is  to  be  regarded  as  a  substitute  for  the 
residence  of  the  clerk  and  treasurer,  and  the  keeping  of  the  stock 
record  in  this  State.  For  it  is  quite  obvious  that  such  provision 
for  the  payment  of  dividends  can,  in  no  aspect  of  the  case,  be 
regarded  as  a  substitute  for  keeping  the  stock  record  here,  and  in 
the  hands  of  a  certifying  officer  of  the  corporation. 

To  authorize  a  construction  that  would  make  this  alternative 
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provision  a  substitute  for  all  the  rest,  would  require  language 
much  more  explicit  than  we  find  there.  If,  then,  an  ontry  of  the 
transfer  in  the  books  of  the  corporation  be  necessary  to  a  ralid 
transfer  as  against  this  plaintiff,  we  hold  that  it  must  be  done  in 
the  books  kept  in  this  State.  The  question  then  is,  whether  such 
entry  is  necessary. 

In  this  case  both  the  plaintiff  and  the  Granite  Bank  were  cre- 
ditors of  Holbrook,  the  former  owner  of  the  stock,  and  both  claim 
under  him — one  by  sale  on  execution,  the  other  by  voluntary 
transfer  from  the  debtor. 

By  the  law  of  New  Hampshire,  as  it  has  existed  ever  since 
1812,  stock  in  all  corporations  is  subject  to  attachment  and  execu- 
tion, and  the  question  is,  whether  the  transfer  was  so  far  perfected 
as  to  be  valid  against  the  plaintiff's  attachment. 

In  deciding  this  question  it  is  not  material  to  determine  the 
precise  character  of  this  property,  whether  such  stocks  be  regarded 
as  choBBB  in  action  or  not ;  because  we  are  satisfied  that  it  comes 
within  the  provisions  of  the  statute  of  13  Eliz.,  c.  5,  even  if  re- 
garded as  eho9e%  in  action. 

The  terms  used  in  that  statute  in  respect  to  personal  property, 
are  ^' goods  and  chattels,*'  but  they  are  construed  to  embrace  things 
in  action  as  well  as  in  possession.  2  Black.  Com.  384,  and  note, 
Ford  ^  Sheldon  s  case,  12  Co.  Rep.,  applying  to  an  Act  of  Parlia- 
ment. Ryal  et  al  vs.  RowUs  et  al,  1  Atk.  164, 182 ;  S.  G.  1  Yes. 
848,  863,  366-7,  369,  371.  This  case  involved  the  construction  of 
the  terms  ^^ goods  and  chattels,"  in  the  statute  of  21  James  1, 
relating  to  conveyances  by  persons  afterwards  becoming  bank- 
rupt, and  it  was  held  that  they  included  a  conveyance  of  a  share 
in  a  trading  concern  by  one  of  the  partners,  and  it  was  expressly 
held  that  these  terms  in  an  Act  of  Parliament  would  include  choses 
in  action. 

And  such,  we  think,  has  been  the  doctrine  of  the  courts  in  this 
State,  as  shown  in  cases  of  foreign  attachment  and  otherwise. 
Hutchins  vs.  Sprague,  4  N.  H.  469 ;  Oiddings  vs.  Colman  et  oLy 
12  N.  H.  153 ;  Langhy  vs.  Berrtf,  14  N.  H.  82.    See  Newman  vs. 
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Bagley  ^  2V.,  16  Pick.  570 ;  and  Richmondville  M.  Uo.  vs.  Pratt 
et  al.,  9  Conn.  487. 

The  claim  of  the  Granite  Bank  arises  from  what  must  be  regarded 
as  a  pledge,  and,  to  be  valid,  a  delivery  is  essential  at  least  as 
against  creditors. 

To  constitute  such  delivery  the  assignee  should  be  clothed  with 
the  usual  marks  and  indications  of  ownership. 

In  the  case  of  things  in  possession,  there  should  be  a  manual 
delivery  and  change  of  possession,  or  its  equivalent. 

In  the  case  of  things  in  action,  the  usual  muniments  of  title 
should  be  conferred  upon  the  assignee.  As  to  the  former,  it  is 
held,  that  if  the  articles  are  bulky,  the  delivery  of  the  key  of  the 
warehouse  in  which  they  are  deposited,  will  suffice. 

Ryal  vs.  RowleSy  1  Yes.  862.  See  Patten  vs.  Smithy  5  Conn. 
200. 

So  in  case  of  the  sale  of  goods  at  sea,  a  transfer  of  the  bill 
of  lading  by  indorsement,  is,  by  the  commercial  law,  valid  as  to 
creditors. 

Caldwell  vs.  Ball,  1  T.  R.  205,  215 ;  Canard  vs.  Atlantic  Ins. 
Co,j  1  Peters,  444,  and  cases  cited ;  Lanfear  vs.  Sumner,  17  Mass. 
112. 

A  bill  of  lading  is  an  acknowledgment  under  the  hand  of  the 
captain,  that  he  has  received  the  goods  and  will  deliver  them  to 
the  person  named  therein,  and  by  the  well  settled  principles  of 
the  commercial  law  is  assignable,  by  indorsement,  and  this  is 
equivalent  to  the  actual  delivery  of  the  goods. 

Such  transfer  is  the  ordinary  and  appropriate  mode  of  selling 
goods  at  sea ;  and  it  was  held  in  Caldwell  vs.  Ball,  1  T.  R.  205, 
215,  that  where  two  bills  of  lading  were  signed  by  the  same  cap- 
tain, the  person  to  whom  one  was  first  transferred  would  hold  the 
goods.  So  where  the  goods  sold  are  in  the  custody  of  another, 
and  an  order  is  given  to  the  depositary  to  deliver  them  to  the 
buyer,  which  is  presented  to  him,  there  the  sale  is  complete. 

Plymouth  Bank  vs.  Bank  of  Norfolk,  10  Pick.  459 ;  I^ixworth 
TO.  Moorej  9  Pick.  848. 
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In  the  case  of  real  estate  mortgaged,  and  the  title  deeds  ar« 
left  with  the  mortgagor,  who  makes  a  second  mortgage,  and  de- 
livers the  title  deeds,  the  first  will,  in  equity,  be  postponed  to  the 
second :  Byal  vs.  RowUsy  1  Ves.  360. 

In  regard  to  the  assignment  of  choses  in  action,  as  a  bond  or 
promissory  note,  a  delivery  is  essential  as  against  a  snbsequeni 
assignee,  or  probably  a  creditor:  Ryal  vs.  Rowles,  1  Ves.  348; 
Bennet,  J.,  p.  362 ;  Parker  Baron,  866-7. 

As  to  goods  and  chattels  in  possession,  a  substantial  change 
of  possession  is,  by  our  law,  essential  where  it  can  be  had.  The 
want  of  it  unexplained,  is  conclusive  evidence  of  a  secret  trust, 
and  shows  the  sale  to  be  fraudulent  as  to  creditors. 

In  the  case  of  stocks,  the  natural  and  appropriate  indication  of 
ownership  is  the  entry  upon  the  stock  record. 

This  is  indicated  by  the  ordinary  course  of  dealing  in  such  pro- 
perty, and  has  been  assumed  in  our  legislature  for  many  years, 
and  it  is  manifested  in  the  provisions  in  regard  to  returns  of  stock 
by  the  clerks  or  treasurers  for  the  purposes  of  taxation ;  private 
liability  and  attachment,  all  of  which  assume  that  the  records  will 
show  the  ownership  of  the  stock  ;  and  some  of  which  continue  the 
individual  liability  so  long  as  the  returns,  based  upon  such  record, 
remain  unchanged. 

In  respect  to  manufacturing  corporations,  by  express  provisions 
a  transfer  of  stock  avails  nothing  against  an  attachment  until 
entered  upon  the  corporation  records.  So,  too,  such  record  is  ex- 
pressly recognised  as  essential  in  the  certificates  used  in  the  trans- 
fer of  the  stock  in  question. 

Until  then,  the  transfer  is  recorded,  or  is  entered  for  record, 
we  think  there  has  been  no  such  change  of  possession  as  will  pre- 
vail against  an  attaching  creditor,  unless  in  cases  as  before  sug- 
eestod,  where  due  diligence  has  been  used  to  make  such  record, 
and  the  attachment  has  intervened. 

We  ave  aware  that  choses  in  action  may  be  transferred  by  a 
simple  delivery  of  the  evidence  of  indebtedness,  with  an  indorse- 
ment thereon  in  certain  cases ;  but  it  will  be  observed  in  these 
cases,  that  all  such  changes  in  the  indications  of  ownership,  as  the 
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nature  of  the  case  will  admit,  is  required.  If,  therefore,  upon  the 
transfer  of  a  bond  or  biU  of  exchange,  it  be  retained  by  the 
assignor,  a  subsequent  purchaser,  without  notice,  would  acquire  a 
good  title.  Indeed,  it  may  be  laid  down  as  a  general  principle 
governing  the  transfer  of  every  species  of  personal  property,  that 
to  be  good  against  innocent  third  persons,  such  transfer  must  be 
accompanied  with  such  change  of  possession  and  indications  of 
ownership,  as  the  nature  of  the  thing  is  capable  of.  Otherwise 
the  seller  is  enabled,  by  means  of  an  apparent  ownership,  to  ob- 
tain a  fictitious  credit,  and  to  deceive  both  creditors  and  purcha- 
sers. To  avoid  such  consequences  the  law  has  always  watched 
such  conveyances  with  extreme  solicitude. 

In  this  respect  we  see  no  distinction  between  things  in  action 
and  things  in  possession,  but  for  anything  we  can  see,  the  same 
general  rules  must  apply  to  both. 

It  is  true  that  at  common  law  choses  in  action  were  not  the  sub- 
ject of  attachment  or  execution,  except  by  the  custom  of  London, 
and  then  only  when  the  garnishee  lived  in  the  city  and  the  debt 
arose  there :  Com.  Dig.,  tit.  Attachment,  A.  D.  Nor  did  it  ex- 
tend to  stocks  in  the  East  India  Company.  But  now  by  the  laws 
of  New  Hampshire,  of  no  distant  date,  choses  in  action  are  made 
the  subject  of  foreign  attachment,  and  stocks  in  corporations  may 
DOW  be  attached  specifically  like  things  in  possession. 

Under  the  circumstances,  and  in  view  of  the  rapid  increase  and 
the  vast  amount  of  such  property,  it  becomes  extremely  material 
to  make  a  correct  application  to  this  species  of  property,  of  the 
principles  which  regulate  the  transfer  of  other  kinds  of  property. 
In  the  case  before  us,  the  stock  was  pledged  to  the  Granite  Bank 
on  the  eighth  day  of  July,  1854,  as  collateral  security  for  the 
owner's  indebtedness,  by  a  delivery  of  the  certificates  indolrsed  by 
him  to  the  bank,  of  which  he  was  then  president,  and  i^othing 
farther  was  done  toward  taking  possession  of  the  stock  until  the 
third  day  of  the  following  August,  when  the  old  certificates  were 
surrendered  to  the  transfer  agent,  and  new  ones  received  by  the 
bank. 
The  act  of  transfer  by  Holbrook  must  be  regarded  as  done  on  tho 
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eighth  of  July,  and  whatever  was  done  afterwards  was  the  act  of 
the  bank ;  and  the  question  is,  whether  due  diligence  was  used  by 
the  bank  in  taking  possession  of  the  stock.  It  may  be  assumed, 
that  as  the  transfer  was  made  at  a  distance  from  the  place  where 
the  stock  records  were  kept,  a  reasonable  time  should  be  allowed 
to  communicate  with  the  officer ;  but  the  case  finds  nothing,  and 
nothing  is  suggested  that  could  justify  a  jury  in  finding  that  th« 
entry  was  made  in  a  reasonable  time  after  the  act  of  transfer. 
There  is  no  suggestion  that  the  communication  was  made  at  the 
earliest  convenient  opportunity  after  the  transfer  on  the  eighth  of 
July,  and  if  there  was  a  daily  mail  communication  with  Manches- 
ter there  could  be  no  ground  to  claim  that  due  diligence  was  used. 
Nor  could  the  exchange  of  certificates  at  the  transfer  agiency  be 
regarded  as  equivalent  to  a  record,  or  the  entry  for  that  purpose 
in  the  office  at  Manchester.  If  forwarded  by  the  transfer  agent 
and  recorded,  it  then  would  be  perfected,  but  we  are  unable  to 
regard  the  act  of  the  transfer  agent,  in  respect  to  the  record,  as 
anything  more  than  the  act  of  a  mere  agent  of  the  bank. 

To  give  to  the  notice  and  entry  at  the  transfer  agency  the  effect 
of  a  record  or  entry  upon  the  stock  books  of  the  corporation  would, 
as  we  think,  be  contrary  to  the  policy  of  the  law,  which  requires,  && 
the  chief  evidence  of  ownership,  the  record  or  entry  in  the  books  of 
the  corporation  kept  in  this  State.  Such  a  rule  is  simple  and  easy 
of  application,  and  is  demanded  for  the  convenience  of  the  cor- 
poration and  the  interests  of  the  stockholders  and  their  creditors. 

The  transfer  agent  is  in  no  sense  the  keeper  of  the  stock  record, 
and  notice  to  him  is  not  notice  to  the  keeper  of  that  record.  The 
case,  then,  is  one  where  due  diligence  was  not  used  to  take  posses- 
sion of  the  stock ;  but  in  respect  to  the  creditor^  of  Holbrook  it  wai 
for  nearly  one  month  left  in  his  possession,  he  retaining,  as  before, 
the  usual  indications  of  ownership,  such  as  membership  of  the  cor* 
poration,  and  a  right  to  vote  on  the  stock,  his  private  liability  for 
debts,  and  his  liability  to  be  taxed,  being  for  all  purposes  the 
ostensible  owner  of  the  stock.  Indeed,  the  retaining  these  evi- 
dences of  ownership  in  the  case  of  an  absolute  sale  of  the  stock,  or 
fcny  transfer  which  implies  a  delivery,  would  be  no  less  inconsis- 
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cent,  and  no  less  indicative  of  a  trust  than  the  retaining  possession 
of  goods  capable  of  manual  delivery  upon  an  absolute  sale.  If 
there  be  any  substantial  difference  the  inconsistency  Would  be  more 
marked  in  the  case  of  the  stock,  inasmuch  as  in  case  of  goods  and 
chattels  which  are  tangible,  it  is  often  convenient  to  disconnect 
the  use  from  the  ownership  for  a  time ;  and  we  are  inclined  to 
think  that  the  retention  of  the  possession  of  goods,  which  are  tan- 
gible, would  be  less  likely  to  mislead  creditors  and  purchasers  than 
the  omission  to  make  the  proper  entry  in  the  stock  record  on  the 
transfer  of  stocks.  Such  a  neglect  to  perfect  the  transfer  of  stock 
as  this  case  discloses,  could  scarcely  fail  to  excite  suspicions  as  to 
the  existence  of  a  fixed  intention  to  perfect  the  transfer,  at  all,  at 
the  time  it  was  made.  Whatever  the  fact  may  be  in  this  case,  it  is 
^nite  apparent  that  if  such  transfers  are  held  good  as  against 
creditors,  it  would  open  a  wide  field  for  the  mischiefs  which  are 
denounced  by  the  statute  of  13  Eliz.  Especially  would  it  be  so 
in  these  times,  when  so  large  a  proportion  of  all  the  property  of 
the  country  is  in  corporation  stocks. 

We  are  brought  to  the  conclusion,  that  the  possession  of  the 
stock  was  not  changed,  and  that  no  satisfactory  explanation  for  it 
is  given ;  and  that,  therefore,  there  is  shown  a  secret  trust,  which 
avoids  the  transfer  as  to  this  plainti£f. 

The  conclusion  we  have  reached  on  this  point  renders  it  unne* 
t4»88ary  to  consider  the  other. 

The  only  question  remaining  is  as  to  the  measure  of  damages. 

The  general  rule  here  and  elsewhere  is,  that  in  an  action  on  a 
contract  to  deliver  goods,  stocks,  and  other  personal  property,  the 
measure  of  damages  is  the  value  of  the  property  at  the  time  and 
place  of  delivery. 

But  a  distinction  has  been  made  in  some  jurisdictions,  by  which, 
where  the  price  has  been  paid  in  advance,  the  plaintiff  has  been 
allowed  to  elect  the  value  at  the  time  when  the  property  ought  to 
hare  been  delivered,  or  at  the  time  of  trial,  or,  as  some  cases  hold, 
the  value  at  any  intermediate  period. 

Sach  a  distinction  has  been  recognised  in  England  and  in  New 
York,  and  in  the  Courts  of  some  other  States  in  the  Union,  upon 
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the  ground  that  the  seller,  having  got  the  money  of  the  plaintiff 
the  latter  may  be  deprived  of  the  means,  by  the  seller's  act,  of 
going  into  the  market  and  purchasing  the  same  property  at  the 
then  market  prices. 

In  Shepard  vs.  Johnton^  2  East,  210,  it  was  held,  in  an  action 
for  not  replacing  stock  loaned  at  the  time  appointed,  it  having 
afterwards  risen,  that  the  measure  of  damages  was  the  value  at 
the  time  of  trial. 

This  doctrine,  and  the  reason  for  it,  was  recognised  in  Gunning 
vs.  WilkinBon^  1  C.  &  P.  625,  which  was  an  action  of  trover  for 
East  India  warrants  for  cotton,  which  had  risen  after  the  conver- 
sion. So  in  Q-anisford  vs.  Carrol  et  al,,  2  B.  &  G.  624;  Mc Arthur 
vs.  Ld.  Seaforth,  2  Taunt.  257;  Payne  vs.  Burke^  2  East,  213; 
note  to  Shepard  vs.  Johnson  ;  Downes  vs.  Buckj  1  Starkie  Rep. 
318,  it  was  held  that  plaintiif  might  estimate  his  damages  at  the 
value  of  the  stock  at  the  time  of  trial.  In  Sarrison  vs.  ffar- 
ri$on^  1  0.  &  P.  412,  on  a  bond  to  replace  stock,  it  was  held  that 
the  value  at  the  time  of  trial  was  the  measure  of  damages. 

These  cases  go  upon  the  ground  that  a  judgment  for  damages, 
equal  to  the  market  value  at  the  time  of  such  judgment,  would 
enable  the  plaintiff  to  purchase  similar  property,  and  thus  operate 
like  a  decree  for  specific  performance  of  the  contract. 

Mr.  Starkie,  in  his  work  on  Evidence,  vol.  8d,  1624,  ays  it 
down,  that  the  damages  may  be  the  value  at  the  time  of  delivery 
or  the  time  of  trial,  "  or,  as  it  seems,  on  any  intermediate  day ;" 
but  he  cites  against  the  rule  McArthur  vs.  Ld.  Seaforth^  2  Taunt. 
267. 

In  S  Phillips*s  Evidence,  103,  it  is  said  that  the  plain  tiff  may 
elect  the  value  at  the  time  of  delivery,  or  the  time  of  trial,  but 
not,  as  it  seems,  upon  any  intermediate  day ;  and  see  1  Saund.  on 
Plead  &  Evidence,  377  and  677,  and  Chitty  on  Contracts  398, 
note  2,  bv  Perkins. 

In  Dutch  vs.  Warren^  which  is  stated  in  Motet  vs.  Maefarlan^  2 
Burr.  1010,  where  there  was  a  contract  to  deliver  stock,  the  price 
being  paid  in  advance,  held,  that  the  value  at  the  time  of  the 
breach  was  the  measure  of  damages,  though  less  than  the  sum  pa<d 
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So  on  a  loan  of  stock  to  be  replaced  at  a  certain  day,  held* 
that  the  measure  of  damages  was  the  value  on  that  day.  Saunders. 
Kentish  ^  Hawkesly,  8  T.  R.  162.  In  West  vs.  Wentworth  et  al, 
i  Cowen  Rep.  82,  it  was  held,  that  for  the  breach  of  a  contract  to 
deliver  salt,  the  price  having  been  paid  in  advance,  the  measuro 
of  damages  was  the  highest  market  price  between  the  time  the 
salt  was  due  and  the  time  of  trial ;  and  the  cases  cited  to  sustain 
the  decision  are  Cartelyan  vs.  Lansing^  2  Caines*  Cas.  Err.  216, 
and  Shepard  vs.  Johnson^  2  East,  211,  neither  of  which  goe&  to 
that  extent. 

The  case  of  Clark  vs.  Pinney,  7  Cowen,  681,  decided  by  the 
same  Judge,  Sutherland,  takes  the  same  ground  after  a  review  of 
the  English  cases,  and  these  decisions  have  been  followed  by  the 
Courts  of  some  other  States,  as  in  Bank  of  Montgomery  vs.  Reesej 
26  Penn.  143,  which  was  an  action  against  the  plaintiff  in  error 
for  wrongfully  refusing  to  allow  the  defendant  in  error  to  subscribe 
for  and  receive  certain  stock  in  the  bank.  The  Court  fully  recog- 
nises the  rule  laid  down  in  West  vs.  Wentworth  and  Clark  vs.  Pin^ 
neyy  as  applicable  to  stocks,  but  suggests  a  different  rule  in  respect 
to  articles  which  are  unlimited  in  production.  The  Court  hold, 
however,  that  it  is  immaterial  whether  the  stock  has  been  paid  for 
or  not,  but  that  the  rule  is  the  same  in  either  case,  and  the  Court 
cites  Cud  vs.  Butter,  1  P.  Wms.  570,  and  note,  which  holds  the 
same  doctrine,  as  it  would  seem,  where  the  price  was  not  paid  in 
advance,  and  citing  also  Vaughan  vs.  Wood,  1  Mylne  &  Keen,  408. 
In  West  vs.  Pritchard,  19  Conn.  212,  it  was  held,  that  plaintiff 
▼as  entitled  to  the  value  at  the  time  of  trial,  or  at  the  time  ap- 
pointed for  the  delivery,  and  that  this  rule  applies  to  other  per- 
sonal property  aa  well  as  stocks,  although  in  Wells  vs.  Abemethyj 
5  Conn.  227,  Hosmer,  C.  J.,  had  expressed  a  strong  repugnance 
to  the  doctrine.  Nandon  vs.  Barlow,  4  Texas,  289,  and  Calvit  vs. 
McFadden,  18  Texas,  324,  accord  with  West  vs.  Pritchard,  in 
giving  the  value  at  the  time  of  trial.  In  Shepard  vs.  Hampton,  3 
Wheat.  200,  is  a  dictum  of  Marshall,  C.  J.,  to  the  effect  simply^ 
that  he  should  think  the  value  at  the  time  of  delivery  would  not 
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bo  the  rule  where  the  price  was  paid  in  advance,  but  he  does  noi 
state  what  it  should  be. 

On  the  other  hand,  the  case  of  Startup  vs.  Cortuzziy  2  Cromp 
ton,  Meeson  &  Roscoe,  165,  is  in  opposition  to  the  dicta  in  Qaind^ 
ford  vs.  Carrolj  and  to  Clark  vs.  Pinnetfj  and  West  vs.  Wentworih 
In  that  case,  which  was  an  action  for  not  delivering  a  cargo  of 
linseed  according  to  a  contract  of  sale,  on  which  the  plaintiff  had 
advanced  a  moiety  of  the  price,  Lord  Abinger  charged  the  jury 
that  plaintiff  was  not  entitled  to  damages  according  to  the  value 
at  the  time  of  trial,  and  that  it  was  not  like  a  suit  for  not  replacing 
stock — and  this  was  sustained,  on  motion  for  a  new  trial,  by  the 
whole  court — there  being  no  evidence  that  plaintiff  had  in  fact  sus- 
tained any  special  damage.  See  a  statement  of  this  case  in  jSuy- 
dam  vs.  Jenkins,  8  Sandf.  Sup.  Ct.  Rep.  641,  where  Duer,  J.,  re- 
views the  cases,  and  holds,  in  opposition  to  West  vs.  Wentwortky 
and  Clark  vs.  Pinney,  that  the  highest  intermediate  price  ought 
never  to  be  taken  as  the  rule  of  damages,  either  in  trover  or 
assumpsit,  unless  it  be  shown  that  the  plaintiff  would  {not  might) 
have  realized  that  price  had  the  contract  been  performed. 

This  case,  commencing  page  614,  is  an  elaborate  review  of  the 
cases,  and  the  court  hold  that  the  rule  of  damages  must  be  the 
same  in  trespass,  trover,  replevin,  or  assumpsit. 

Mr.  Chancellor  Kent,  in  2d  Com.  648,  480,  note,  says  he  does 
not  regard  the  distinction  as  to  the  rule  of  damages  arising  from  a 
payment  of  the  price  in  advance,  or  not,  as  well  founded  or  sup- 
ported ;  and  he  says  that  the  value  at  the  time  of  the  breach  is  a 
plain,  stable,  and  just  rule ;  and  so  it  seems  is  the  conclusion  in 
Sedgwick  on  Damages,  after  a  review  of  the  cases,  p.  260  to  280, 
277  ;  and  see  cases  cited  in  2  Kent*s  Com.  648  in  note.  In  Qray  vs. 
Portland  Bank,  3  Mass.  364-390,  it  was  held  that  the  value  of 
the  stock  at  the  time  of  delivery,  and  not  on  the  day  of  trial,  was 
the  true  measure  of  damages ;  and  the  case  of  Shepard  vs.  John- 
son,  2  East,  211,  is  expressly  denied.  Sedgwick,  J.,  says  this 
rule  has  been  long  established  and  invariably  adhered  to  in  Mas- 
sachusetts. The  same  rule  was  appled  in  Kennedy  vs.  WhU- 
toell^  4  Pick.  466,  which  was  in  trover,  and  after  the  defendant 
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«oId  the  goods  for  a  greater  price ;  but  it  was  held  that  the  value 
at  the  time  of  the  conversion  was  the  measure  of  damages,  and  so 
in  Sergeant  et  ah  vs.  Franklin  Insurance  Company^  8  Pick.  90,  it 
was  held  that  the  value  of  the  stock  at  the  time  it  should  have 
been  transferred  was  the  rule,  and  the  court  adopt  the  doctrine 
of  Qray  vs.  Portland  Banky  and  Kennedy  vs.  WhitweU^  and  con- 
sider this  case  as  standing  on  the  same  ground  as  the  conversion 
of  goods ;  and  so  is  Henry  vs.  Manufacturers'  and  Mechanics* 
Bankj  10  Pick.  415,  where  certificates  of  stock  were  withheld. 
In  replevin,  the  value  of  the  property  when  it  ought  to  have  been 
restored,  is  the  true  measure  of  damages:  Sunft  vs.  BamSj  16 
Pick.  194-6 ;  in  Smith  vs.  Bunhpy  12  111.  184,  which  was  much 
considered,  and  the  English  and  New  York  cases  examined,  the 
rule  in  Massachusetts  is  sustained.  In  Hopkins  vs.  LeCy  6  Wheat. 
106,  held  that  the  value  of  the  land  when  it  ought  to  have  been 
conveyed,  which  was  when  it  was  paid  for,  was  the  measure  of 
damages.  So  in  Cox  vs.  Henry^  82  Penn.  St.  Rep.  18,  which 
was  a  contract  to  convey  real  estate ;  the  price  having  been  paid 
in  advance,  it  was  held  that  the  value  at  the  time  it  should  have 
been  conveyed  is  the  measure  of  damages.  In  Mitchell  vs.  Q-illj 
12  N.  H.  390,  it  was  said  that  the  value  at  the  time  of  the  breach 
is  the  measure  of  damages.  But  this  is  laid  down  as  a  general 
proposition,  and  the  distinction  arising  from  previous  payment 
is  not  adverted  to,  nor  do  we  find  such  a  distinction  recognised 
m  any  New  Hampshire  case.  See  also  Stephens  vs.  Lyfordy  7  N. 
H.  860. 

There  being,  then,  much  conflict  in  the  authorities,  the  question 
is  to  be  settled  upon  principle ;  and  it  may  be  assumed  that  the 
plaintiff  is  entitled  to  such  damages  as  will  be  a  full  indemnity  for 
withholding  the  stock. 

The  general  rule  is,  undoubtedly,  that  he  shall  have  the  value 
of  the  property  at  the  time  of  the  breach,  and  this  is  a  plain  and 
just  rule  and  easy  of  application,  and  we  are  unable  to  yield  to 
the  reasons  assigned  for  the  exception  which  has  been  sanctioned 
u  New  York  and  elsewhere.  It  is  true  that  in  some  cases  the 
plaintiff  may  have  been  ii^ured  to  the  extent  of  the  vahio  of  the 
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property,  at  the  highest  market  price,  between  the  breach  anil 
the  time  of  trial. 

But  it  is  equally  true,  that  in  a  large  number  of  cases,  and  pet' 
haps  generally,  it  would  not  be  so.  In  that  large  class  of  cases, 
where  the  articles  to  be  delivered  entered  into  the  common  con 
sumption  of  the  country  in  the  shape  of  provisions,  perishable  or 
otherwise,  horses,  cattle,  raw  material,  such  as  wool,  cotton,  hides, 
leather,  dye  stuffs,  &c. ;  to  hold  that  the  plaintiff  might  elect  as 
the  rule  of  damages  in  all  cases,  the  highest  market  price  between 
the  time  fixed  for  the  delivery  and  the  day  of  trial,  which  is  often 
many  years  after  the  breach,  would,  in  many  cases,  be  grossly 
unjust,  and  give  to  the  plaintiff  an  amount  of  damages  wholly  dis- 
proportioned  to  the  injury.  For,  in  most  of  the  cases,  had  the 
articles  been  delivered  according  to  the  contract,  they  would  have 
been  sold  or  consumed  within  the  year,  and  no  probability  of 
reaping  any  benefit  from  the  future  increase  of  prices.  So  there 
may  be  repeated  trials  of  the  same  cause  by  review,  new  trial,  or 
otherwise;  shall  there  be  a  different  measure  of  value  at  each 
trial  ? 

In  the  case  of  stocks,  in  regard  to  which  the  rule  in  England 
originated,  there  are,  doubtless,  cases,  and  a  great  many,  where 
they  are  purchased  as  a  permanent  investment,  and  to  be  held 
without  regard  to  fluctuations,  and  to  hold  that  the  damages 
should  be  the  highest  price  between  the  breach  and  the  trial, 
where  there  is  no  reason  to  suppose  that  a  sale  would  have  been 
made  at  that  precise  time,  would  also  be  unjust. 

But  it  may  be  fairly  assumed  that  a  very  large  proportion  of  the 
stocks  purchased  are  purchased  to  be  sold  soon ;  and  to  give  the  pur- 
chaser, in  case  of  a  failure  to  deliver  such  stock,  the  right  to  elect 
their  value  at  any  time  before  trial,  which  might  often  be  several 
years,  would  be  giving  him  not  indemnity  merely,  but  a  power  in 
many  instances  of  unjust  extortion,  which  no  court  could  contemplate 
without  pain.  In  view  of  such  results  the  courts  in  England  and 
New  York  have  been  inclined  to  shrink  from  the  application  of  that 
rule  in  many  cases,  and  it  has  been  held  that  it  would  not  be 
applied  where  the  action  was  not  brought  in  a  reasonable  time; 
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and  this  undoubtedly  because  of  the  injustice  of  allowing  the  plain- 
tiff to  take  advantage  of  the  fluctuations  of  many  years.  But, 
even  if  brought  in  a  reasonable  time,  and  what  is  a  reasonable 
time  is  not  easy  to  say,  there  might  be  often  a  lapse  of  many 
years  before  a  final  trial. 

In  actions  of  trover,  trespass,  and  replevin,  there  would  be 
stronger  reasons  for  the  application  of  such  distinction  than  in 
cases  of  contract ;  inasmuch  as  the  plaintiff  is  not  only  deprived 
of  the  use  of  his  property,  and  the  means  to  replace  it,  from  the 
avails,  but  is  so  deprived  by  the  tort  of  the  defendant. 

If  then  the  rule  is  just,  it  should  be  applied  in  these  actions ;  the 
form  of  the  action  not  being  material  in  this  respect — and  in  juris- 
dictions where  this  doctrine  is  recognised,  it  has  been  so  applied, 
as  in  Wilson  vs.  Mathews^  24  Barb.  295 ;  and  Ghreening  vs.  Wil" 
kimon^  1  C.  &  P.  625,  which  was  trover  for  East  India  warrants 
for  cotton.  In  Wilson  vs.  Mathews^  the  highest  market  price 
between  the  breach  and  the  day  of  trial  was  held  to  be  the  rule. 
In  this  State  no  such  rule  has  been  adopted,  and  it  requires  no 
eitation  of  authorities  to  show  that  as  applied  to  actions  of  tres- 
pass, trover  or  replevin,  it  would  find  no  countenance  here. 

The  same  reasons  which  oppose  the  right  of  electing  the  value 
at  any  intermediate  day,  as  the  rule  of  damages  apply  also  to  an 
election  between  the  time  of  the  breach  and  the  time  of  the  trial, 
and  we  are  disposed  to  hold  the  value  at  the  time  of  the  breach, 
or  when  the  articles  ought  to  have  been  delivered,  as  the  just  and 
convenient  rule. 

In  accordance  with  our  views  is  the  case  of  Wyman  vs.  Ameri- 
can  Powder  WorkSy  8  Cush.  168.  In  that  case  the  corporation 
refused  to  give  the  plaintiff  a  certificate  of  shares  to  which  he  was 
entitled,  or  to  recognise  him  as  owner,  but  sold  them  to  another. 
And  it  was  decided  that  the  defendant  was  liable  to  the  value  of 
the  shares  at  the  time  of  the  demand,  and  interest  from  that  time, 
and  with  this  decision  we  are  satisfied. 

Therefore,  after  reducing  the  amount  to  accord  with  these  views, 
tkere  should  be  judgment  on  the  verdict. 
8 
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The  learned  judge  has  diacussed  the 
cases  so  much  at  length  in  the  foregoing 
opinion,  that  little  more  remains  to  be 
■aid  upon  the  questions  iuToWed. 

I.  The  question  in  regard  to  what 
constitutes  a  dellTery  of  shares  in  a 
joint-stock  company  is  liable  to  arise  in 
so  many  different  forms,  that  it  is  diffi- 
eult  to  lay  down  any  uniTorsal  rule  upon 
the  subject. 

1.  The  contract,  as  between  the  imme- 
diate parties,  is  sufficiently  executed, 
and  the  title  completely  passed,  as  a 
general  thing,  by  the  mere  assignment 
and  deliyery  of  the  certificate  of  the 
shares.  Parker,  Ch.  J.,  in  Howe  vi. 
SUrkweather,  17  Mass.  R.  244;  Sar- 
gent va,  Franklin  Ins.  Co.,  8  Pick.  R.  98  i 
Wilson  Vi,  Utile,  2  Comst.  R.  443.  And 
this  may  be  effected  generally  by  a  blank 
indorsement  upon  the  certificate  of 
shares,  which  the  holder  may  fill  up  at 
his  convenience.  Kortright  v».  Buffalo 
Com.  Bank,  20  Wendell,  91 ;  Angell  & 
Ames  on  Corp.  }  564. 

But  where  the  charter  of  the  company, 
or  the  general  laws  of  the  State,  contain 
any  specific  restriction  or  requirement  in 
regard  to  such  transfer,  it  must  be  com- 
plied with,  or  the  title  does  not  pass. 
Fisher  p«.  The  Essex  Bank,  6  Gray,  878 ; 
Sabin  vt.  Bank  of  Woodstock,  21  Vt.  R. 
862 ;  Pittsburgh  and  ConnellsTille  Rail 
way  V8.  Clarke,  29  Penn.  St.  R.  146. 

2.  But,  in  most  of  the  States,  this 
mere  deUvery  and  tranter  of  the  certi- 
ficate of  shares  will  not  be  regarded  as 
sufficient  notice  of  the  transfer,  as  to 
creditors  and  subsequent  purchasers, 
who  haye  bona  fide  acquired  title  in  ig- 
norance of  the  former  transfer.  For 
that  purpose  some  notice  giyen  at  the 
place  where  inquiries  in  regard  to  the 
title  of  the  shares  would  most  likely  be 
made,  seems  to  be  required.  This  is  the 
more  common  mode  of  effecting  the  de- 
drery  of  choses  in  action. 


Thus,  notice  to  the  trustees  of  equita- 
ble property,  by  the  rules  of  equity  ju- 
risprudence, as  administered  in  the  Eng- 
lish oourts,  gives  a  priority  over  an 
earlier  assignment  without  such  notice : 
1  Story  Eq.  Ju.,  {  4^^  ^  *  Poster  m.  Black- 
stone,  1  My.  &  Keen,  297 ;  Timson  pt. 
Ramsbottora,  2  Keen  R.  85.  In  Dearie 
v«.  Hall,  8  Russ.  R.  1,  Lord  Lyndhurst 
said :  <<  In  cases  like  the  present,  the  act 
of  giving  the  trustee  notice  is,  in  a  cei^ 
tain  degree,  taking  possession  of  the 
fund ;  it  is  going  as  far  towards  equita- 
ble possession  as  it  is  possible  to  go ;  for, 
after  notice  given,  the  trustee  of  a  fund 
becomes  a  trustee  for  the  assignee  who 
has  given  him  notice."  A  different  mis 
prevails  in  the  StJtte  of  New  York;  but 
it  is  not  regarded  as  resting  upon  any 
satisfactory  foundation  :  1  St4>Ty  Eq.  Ju. 
{  421  c,  and  cases  cited. 

8.  It  is  upon  this  ground  mainly,  we 
apprehend,  that  notice  is  required  to  be 
given  of  the  transfer  of  shares  in  joint- 
stock  companies  at  the  office  where  the 
principal  records  of  title  in  the  capital 
stock  is  kept ;  since  the  company  itself 
being  a  mere  trustee  of  the  capital  stock 
for  the  shareholders,  notice  to  them  will 
perfect  the  delivery  of  the  equitable  ttUe 
to  the  shares  ;  and  being  a  trust,  whidi 
is  always  a  mere  equity,  it  is  not  sus- 
ceptible of  any  other  than  an  equitable 
delivery.  Sturges  vs.  Knapp,  81  VL  R 
1,  58.  All  oorporate  action,  as  w«U  that 
of  the  directors  and  agents  aa  of  the 
corporation  itself,  is  but  a  succession  of 
trusts,  in  regard  to  which  the  oreditora 
of  the  corporation,  in  the  order  of  their 
priority,  are  the  primary,  and  the  share- 
holders the  ultimate  eeatuis  que  trust.  lb. 

4.  If,  then,  notice  is  to  be  given  the 
trustee,  in  order  to  perfect  the  transfer 
as  against  creditors  and  subsequent  pur- 
chasers, it  must  be  done  at  the  place 
where  such  notice  is  usually  received 
and  registered ;  and  it  should  be  in  a 
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fonn  to  gain  credit,  and  to  enable  the 
eompanj  to  preserre  it  in  their  usaal 
mode  of  preserring  such  fac(|8,  and  that 
b  by  entry  upon  their  books  of  transfer, 
which  would  bring  us  to  the  same  result 
arriyed  at  in  the  principal  case :  1  Story 
Eq.  Jur ,  {  400  b,  and  cases  cited.  This 
subject  of  the  requisite  notice  of  the 
transfer  of  equitable  rights  and  of  choses 
in  action,  as  well  as  of  the  delivery  of 
ehatteis  in  the  keeping  of  third  parties, 
is  considered  in  the  late  case  of  Rice  vi, 
Conrtis,  32  Vt.  R.  460.  The  rule  in  Ver- 
mont requires  more  to  be  done  in  the 
case  of  personal  chattels  in  the  posses- 
sion of  third  parties,  in  order  to  effect  a 
dellTery,  than  in  most  ofther  States.  It 
requires  that  the  keeper  should  consent 
to  become  the  bailee  of  the  purchaser: 
while,  in  other  StaUs,  the  notice  makes 
kirn  such  bailee,  and  if,  after  that,  he 
tnat  the  former  owner  as  still  entitled 
to  control  the  property,  he  will  make 
himself  responsible  to  the  purchaser. 
Chitty  on  Cent.  406,  et  seq.  Cases 
cited  abore. 

n.  In  regard  to  the  rule  of  damages 
adopted  by  the  Court  in  this  case,  there 
can  be  no  question  as  applicable  to  the 
ordinary  ease  of  the  refusal  to  deliyer 
articles  readily  obtainable  in  the  market. 
The  English  courts  haye  attempted  to 
make  the  case  of  shares  in  joint  stock 
companies,  and  some  others,  exceptions^ 
and  to  giro  such  damages  as  will  more 
completely  indemnify  the  owner  for  the 
less  of  the  article. 

1.  Equity  will  decree  specific  perform- 
iice  of  a  contract  to  deliyer  shares  in  a 
jmat  stock  company,  since  they  may  not 
always  be  attainable  in  the  market. 
Doncttft  vs.  Abreeht,  12  Simons  R.  189; 
Shaw  vt.  Fisher,  5  De  G.  M.  &  G.  596 ; 
Story  Eq.  Jur.,  {}  724,  724  a ;  Taylor  m. 
Great  Indian  Peninsular  Railway,  4  De 
6ez  k  Jones,  559;  S.  C.  6  Jur.  N.  S. 


1087.  But  will  not  grant  such  decree 
for  the  specific  performance  of  contracts 
for  the  deliyery  of  public  stock  in  the 
national  funds,  which  may  always  be 
obtained  for  the  market  price.  Redfield 
on  Railw.,  {  38,  pi.  2,  and  cases  cited  in 
notes. 

2.  The  more  usual  remedy  against  the 
corporation  for  refusing  to  allow  the 
transfer  of  their  shares  into  the  name  of 
one  who  turns  out  upon  the  trial  to  haye 
been  the  real  owner,  and  entitled  to  haye 
the  shares  stand  in  his  name,  is  by  bill 
in  equity.  In  Dayis  ft.  The  Bank  of 
England,  2  Bing.  R.  898,  where  the 
owner  of  shares  in  the  defendant's  com- 
pany brought  an  action  to  recoyer  the 
yalue  of  them  and  of  the  dividends  de- 
clared upon  them,  on  the  ground  that 
the  bank  had  refVised  to  recognise  him 
as  the  owner,  and  had  suffered  them  to 
be  transferred  into  the  names  of  third 
parties,  by  yirtue  of  forged  powers  of 
attorney,  the  court  said,  '*We  cannot 
do  justice  to  this  plaintiff  unless  we  hold 
that  the  stocks  are  still  his,"  and  there- 
fore denied  the  action  for  the  yalue  of 
the  stocks,  but  allowed  the  party  to  re- 
cover the  dividends  which  had  been  de- 
clared and  not  paid.  See  also  Taylor  vs. 
Great  Indian  Peninsular  Railway,  supra. 

3.  But  if  the  recovery  of  damages  is 
to  be  made  the  equivalent  of  such  stock, 
as  in  many  cases  it  is  obvious  it  must  be, 
there  seems  no  other  rule  so  satisfac- 
tory as  the  one  here  adopted.  The  idea 
of  giving  one  the  advantage  of  the  rise 
of  the  market  as  long  as  the  action  re- 
mains undetermined,  is  certainly  a  most 
fancifhl  conceit,  and  could  only  have 
arisen  f^om  regarding  the  defendant  as 
wholly  in  t-he  wrong,  and  thus  entitled  U. 
demand  no  favor  at  the  hands  of  the 
Court.  This  may  do  well  enough  un 
Giues  where  the  party  has  acted  wan- 
tonly or  in  bad  faith ;  but-,  in  the  u^- 
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Joiity  of  cases,  the  defendant  may  well  by  his  default.     The  same  yiew  of  Uic 

be  presamed  to  haye  acted  in  the  same  general  rule  of  damages  is  taken  in  the 

good  faith  as  the  plaintiff;   and  if  so,  late  case  of  Hill  v«.  Smith  et  al.,  82  VL 

there  is  no  reason  why  he  should  be  R-  438,  and  there  can  be  no  question  ii 

mulct  in  an  amount  of  damages  alto-  is  destined  to  prevail  in  all  the  couitfl 

gether  beyond  what  it  is  made  reason-  of  this  country, 
ably  certain  the  other  party  has  suffered  L  F.  B. 


In  the  Qircuit  Court  of  the  UniUd  States  for  the  Western  IHstrid 
of  Pennsylvania, 

CONSTANT  vs.   THE  ALLEGHENY  INSURANCE  COMPANY.^ 

1.  Though  by  the  Charter  of  an  Insurance  Company  it  is  provided  that  "every 
contract,  bargain,  and  other  agreement,"  in  execution  of  the  powers  of  the  com- 
pany, **  shall  be  in  writing  or  print,  under  the  corporate  seal,  and  signed  by  the 
President,  or,  in  his  absence  or  inability  to  serve,  by  the  Vice-President  or  other 
officer,  &c.,  and  duly  attested  by  the  Secretary  or  other  officer,  &c.,"  a  parol 
agreement  as  to  the  terms  on  which  a  policy  shall  be  issued,  made  by  the  Presi- 
dent, Secretary,  or  other  general  agent  of  the  company,  may,  nevertheless,  be 
enforced  specifically  in  a  court  of  equity,  which,  in  case  of  a  previous  loss,  wiU 
be  by  a  decree  for  the  amount  which  would  be  due  upon  a  policy  duly  executed ; 
Gbie&,  J. 

2  But  a  mere  collateral  agreement,  which  does  not  involve  the  execution  of  a  policy 
of  insurance,  is  not  within  the  scope  of  the  general  authority  of  an  officer  or 
agent  of  such  a  corporation,  and  cannot  be  enforced. 

8.  The  plaintiff,  through  a  broker,  applied  to  the  defendants  for  an  insurance  on  i 
boat  for  a  definite  amount,  and  was  informed  that  **it  would  be  taken."  The 
defendants  subsequently  sent  to  the  broker  their  own  policy  for  a  part,  and  the 
policies  of  three  other  companies  for  the  residue,  executed  by  an  agent  for  the 
latter  companies.  The  broker,  on  receiving  the  policies,  wrote,  in  the  absence 
of  his  principals,  to  the  defendants,  to  say  that  he  doubted  whether  the  agency 
policies  would  be  accepted,  alleging,  as  a  reason,  that  the  particular  agent  had 
not  a  ffood  reputation  for  **ieUUng  lottet,"  and  added,  ^^  I  dorCt  know  whether  U  a 
your  cuitom  to  guarantee  the  offices  you  iimirc  in,  or  not ;  if  you  do.,  I  may  prcTsil 
on"  the  plaintiff  <*  to  hold  the  policies."  The  Secretary  of  the  defendants  in 
reply,  wrote :  <*  In  handing  the  policies"  to  the  plaintiff,  "  you  can  say  that  if 
the  boat  is  not  insured  in  offices  eatitfactory  to  him,  we  will  have  them  cancelled f 
but,  though  they  are  not  re-insurancetf  yet  in  case  of  loss  we  will  feel  oursdvet 
bound  for  a  tatia/aetory  adJuttmenU  We  deem  the  companies  good,  and  if  awf 
partiea  can  ntile  with  them,  we  can."   On  the  faith  of  this  letter  the  plaintiff  closed 

1  From  the  MSS.  of  8  Wallace,  Jr. 
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the  transaction.  One  of  the  substituted  companies  afterwards  became  insoWent, 
and,  a  loss  haying  occurred,  a  special  action  on  the  case  was  brought  against  the 
defendant:  Hdd^  (1.)  That  the  Secretary  of  the  defendants  had  no  geaerol 
authority  to  bind  them  by  a  guaranty  of  the  solvency  of  the  substituted  com* 
panies;  and,  (2.)  If  he  had,  his  letter  did  not  amount  to  this,  but  only  to  an 
undertaking  for  a  satisfactory  determination  of  the  amount  of  the  loss,  and  its 
apportionment  between  the  insurers. 

Constant  and  others,  including  the  captain  of  it,  Bowman,  were 
owners  of  a  steamboat,  upon  which  they  were  about  to  make  an 
insorance.  One  Springer  was  a  correspondent  of  the  Allegheny 
Insurance  Company  of  Pittsburg,  the  defendant  in  the  case,  and  in 
the  habit  of  getting  customers  for  it,  which  he  had  authority  to  do, 
but  he  had  no  authority  to  make  contracts  for  the  Company.  Cap- 
tain Bowman,  for  himself  and  in  behalf  of  the  other  owners,  ap- 
plied to  Springer,  as  agent  of  the  Allegheny  Company,  to  get  an 
insurance  of  $20,000  on  the  boat.  Springer  communicated  with 
the  Company  by  telegraph,  to  know  if  they  would  take  the  risk, 
and  received  for  answer  ^^that  it  tvauld  be  taken  ;*'  and  Springer 
60  informed  Bowman,  who  requested  Springer  to  write  to  defend- 
ants to  take  the  risk.  Springer  did  so,  informing  them  of  the 
names  of  the  owners,  and  their  respective  interests.  The  defendants 
agreed  to  take  the  risk,  and  sent  to  Springer  five  policies  of  insur- 
ance, covering  the  risk  of  J20,000 ;  two  of  them  of  J2500  each,  in 
favor  of  Captain  Bowman,  executed  by  themselves  ;  one  for  3^000, 
in  favor  of  Bowman,  executed  by  the  "  Pennsylvania  Insurance 
Company ;"  one  for  $5000,  in  favor  of  plaintiflF,  executed  by  the 
4*  Quaker  City  Insurance  Company ;"  and  the  other  for  $5000, 
executed  by  the  "  Commonwealth  Insurance  Company,"  in  favor 
of  the  remaining  owner,  one  McGhee. 

When  these  five  policies  were  received  the  owners  and  the  boat 
▼ere  absent  on  their  voyage,  and  Springer  wrote  to  the  Secretary 
of  the  Allegheny  Insurance  Company  as  follows : 

"Your  favor,  together  with  the  policies  on  the  steamer,  came  to 
hand.  I  was  very  much  disappointed  in  receiving  the  three  poli- 
cies from  agencies.  Altogether  I  am  very  much  afraid,  when  the 
boat  comes  back,  that  the  owners  will  not  have  them.  They  ex- 
pected them  to  be  taken  in  Pittsburg  offices,  and  they  were  issued 
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by  Mr.  Carrier,  whose  reputation  for  settling  losses  is  not  very  good 
in  this  city.  As  far  as  my  own  knowledge  goes,  he  never  settle 
without  a  law-suit,  I  don't  know  whether  it  is  your  custom  to 
guarantee  the  offices  you  insure  in,  or  not ;  if  you  do,  I  may  pre- 
vail on  them  to  hold  the  policies.  I  will  keep  the  policies  until 
they  return,  and  do  the  best  I  can  to  get  them  to  keep  them ;  but 
I  know  the  owners  are  very  much  prejudiced  against  the  '  Com- 
monwealth' and  *■  Quaker  City*  (they  have  agencies  here),  and  if 
they  will  not  keep  them,  I  can  only  return  them.  I  can  say  no 
more  until  the  boat  returns." 

To  this  letter  the  Secretary  of  the  Company  defendant  replied. 
88  follows : 

"  In  handing  the  policies  to  the  owners  of  the  boat,  you  can 
say,  that  if  she  is  not  insured  in  offices  satisfactory  to  them,  we 
will  have  them  cancelled ;  but  though  they  are  not  reinsurances, 
yet  in  case  of  loss  we  will  feel  ourselves  hound  for  a  satisfactory 
adjustment.  We  deem  the  companies  good,  and  if  any  parties  can 
settle  with  them,  we  can." 

When  Springer  presented  the  policy  of  insurance  executed  by 
the  Quaker  City  Insurance  Company  to  the  plaintiff,  he  objected 
to  it.  Springer  then  informed  him  of  the  contents  of  the  letter 
aforesaid,  upon  which  the  plaintiff  ^'  gave  his  premium  note  for 
4(750,  and  the  matter  was  closed." 

It  may  be  pertinent  to  observe,  that  by  legislative  enactment 
insurance  companies  in  Pennsylvania,  except  in  cases  of  special 
'Charters,  are  "  empowered  to  make,  execute  and  perfect  such  con- 
tracts, bargains,  agreements,  policies,  and  other  instruments  as 
shall  or  may  be  necessary,  and  as  the  nature  of  the  case  may 
require,  and  every  such  contract,  bargain,  policy,  and  other  agree- 
ment shall  be  in  writing  or  print,  under  the  corporate  seal,  and 
signed  by  the  President,  or  in  his  inability  by  the  Vice-President," 
&c.,  and  that  subject  to  this  act  the  Allegheny  Insurance  Com- 
pany, the  present  defendant,  held  its  charter.* 

Soon  after  the  insurance  effected  by  the  correspondence  and  acte 

1  Act  of  2d  April,  1856,  {  10,  and  Act  of  29th  Januarj,  1869,  P.  L.,  p.  10. 
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already  mentioned,  the  steamboat  was  lost ;  and  the  Quaker  City 
Company  having  become  wholly  insolvent,  this  suit,  a  special 
action  on  the  case,  was  instituted  at  law,  to  recover  the  amount 
from  the  defendant,  the  Allegheny  Company. 

The  facts  as  above  stated,  were  found  on  a  special  verdict ;  judg- 
ment being  to  be  entered  for  3^265.83,  if  the  Court  thought  that 
they  made  out  a  case  for  the  plaintiff,  otherwise  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Grier,  J. — ^To  entitle  the  plaintiff  to  judgment  on  this  verdict, 
lie  must  show, 

1st.  That  on  the  facts  as  found  the  Secretary  of  the  Insurance 
Company  could  legally  bind  the  Company  to  guarantee  an  insu- 
rance made  by  another  Insurance  Company. 

2d.  That  such  a  promise  or  agreement  was  made,  in  such  form 
ts  to  support  an  action  at  law  against  the  corporation. 

By  its  act  of  incorporation  this  Company  could  make  insurance 
which  would  be  legally  valid  only  by  a  policy  attested  by  the  Pre- 
sident, Secretary,  and  the  seal  of  the  corporation.  Yet,  before 
8uch  instruments  are  attested  in  due  form,  the  President  or  Secre- 
tary, or  whoever  else  may  act  as  a  general  agent  of  the  Company, 
may  make  agreements,  and  even  parol  promises,  as  to  the  terms 
on  which  a  policy  shall  be  issued,  so  that  a  Court  of  Equity  will 
compel  the  Company  to  execute  the  contract  specifically;*  and 
where  the  loss  has  happened,  to  avoid  circuity  of  action  the  Chan- 
cellor will  enter  a  decree  directly  for  the  amount  of  the  insurance 
for  which  the  Company  ought  to  have  delivered  their  policy,  pro- 
perly attested. 

The  Secretary  of  the  Company,  in  this  case,  replied  by  telegram 
to  one  sent  by  Springer,  who  acted  as  a  broker  or  mutual  agent  of 
the  parties,  not  that  the  defendants  would  themselves  take  the 
whole  risk  of  $20,000,  but  **that  it  should  be  taken."  The  Com- 
pany showed  their  construction  of  their  undertaking  by  transmit- 
ting policies  to  the  amount  requested,  equally  divided  among  four 
insurance  companies,  as  negotiated  by  defendants,  and  divided 

'  See  Com.  Ins.  Co.  V9.  Union  Mutual,  19th  Howard,  U  S.  Reports,  818 
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among  the  three  several  owners  of  the  boat,  according  to  their 
respective  interests.  The  objection  made  by  the  insured  was  not 
to  the  manner  in  which  the  risk  was  divided,  but  that  the  agent 
of  one  of  the  companies  (the  Quaker  City)  had  the  character  of 
being  a  very  troublesome  person  to  deal  with  in  case  of  a  loss 
which  would  require  adjustment. 

Assuming  the  representation  of  the  Secretary,  that  in  case  of 
loss  "  we  will  feel  ourselves  bound  for  a  satisfactory  adjustment," 
is  an  agreement  to  guarantee  the  solvency  of  the  Quaker  City  In- 
surance Company,  had  the  Secretary  authority  to  make  a  sim- 
ple or  parol  contract  to  bind  his  principal  to  guarantee  the 
solvency  of  another  company  ?  We  think  he  had  not.  Every 
promise  to  make  a  policy  of  insurance  under  the  seal  of  the  Com- 
pany, and  the  terms  on  which  it  will  be  done,  falls  necessarily 
within  the  scope  of  the  authority  confided  to  such  agent ;  but  any 
other  merely  collateral  promise  or  representation,  which  does  not 
involve  the  execution  of  a  policy  of  insurance,  is  not  within  the 
scope  of  his  authority,  as  agent,  because  it  is  not  strictly  within 
the  scope  of  the  powers  granted  to  the  corporation. 

Whether  the  oflScers  of  the  corporation  could,  by  covenant,  duly 
executed,  but  not  in  the  form  of  a  policy  of  insurance,  bind  the 
Company  to  perform  such  a  contract,  we  need  not  inquire.  This 
is  a  suit  at  law,  and  the  plaintiff  must  show  a  legal  obligation, 
executed  according  to  the  forms  required  by  the  law,  which  confers 
the  corporate  powers  on  the  defendant.  And  if  it  were  a  bill  in 
equity,  the  Chancellor  would  decree  only  a  specific  execution,  to 
wit,  the  delivery  of  an  instrument  of  writing,  executed  and  attested 
according  to  law,  and  such  as  was  within  the  powers  of  the  corpo- 
ration as  provided  by  their  charter. 

But  assuming  that  this  parol  promise,  as  stated  in  the  Secre- 
tary's letter,  would  support  a  suit  at  law  against  the  Company,  \i 
there  a  promise  to  guarantee  the  solvency  of  the  Quaker  City,  or 
any  of  the  three  other  companies  who  joined  in  taking  this  risk  of 
$20,000  ?  The  parties  did  not  complain  that  the  defendants  would 
not  take  the  whole  risk  on  themselves,  but  had  it  negotiated  and 
divided  among  other  companies.  The  objection  was  not  made  to  the 


Digitized  by  VjOOQIC 


.  CONSTANT  T8.  INSUBANCB  CO.  121 

Bolvency  of  any  of  the  companies,  but  on  the  anticipated  difficulties 
of  adjustment  in  case  of  a  loss  occurring.  The  undertaking  of 
the  Secretary  is  not  that  the  defendant  shall  pay  the  amount  of 
the  loss,  but  to  take  the  trouble  of  adjusting  the  loss  with  this 
captain's  agent.  This  might  be  an  easy  matter  for  the  defendants* 
officers  to  perform,  as  the  very  same  adjustment  would  have  to  be 
made  with  and  for  themselves,  and  other  companies  who  were  not 
infested  by  such  an  agent. 

The  adjustment  of  a  loss  is  defined  to  be  the  "  settling  and 
ascertaining  of  the  indemnity  which  the  assured,  after  all  allow- 
ances and  deductions  made,  is  entitled  to  receive  under  the  policy, 
and  fixing  the  portion  which  each  underwriter  is  liable  to  pay." 

Now,  the  direction  of  the  Secretary  to  Springer  is  to  tender  the 
policies,  and  if  they  are  not  satisfactory  to  the  owners,  to  cancel 
them ;  stating  that  they  are  not  re-insurances,  and  that  '^  we  feel 
onrselves  bound  not  to  pay  the  losses  if  the  other  insurers  should 
be  insolvent,"  but  "for  a  satisfactory  adjustment^**  and  adding, 
"we  deem  the  companies  good,  and  if  any  parties  can  settle  with 
them,  we  can."  Here  is  no  guarantee.  The  whole  length  and 
breadth  of  this  undertaking  is  a  satisfactory  adjustment  of  the 
loss,  and  no  more. 

The  facts  as  found  by  the  jury,  do  not,  therefore,  support  the 
claim  alleged  in  the  declaration.  The  defendants  are  consequently 
entitled  to  judgment  on  the  special  verdict. 

Judgment  for  the  defendant. 


The  preliminary  question  presented  in  it  is  certain  that  for  a  considerable  pe- 

the  foregoing  case,  as  to  the  effect  of  a  riod  neither  express  regulation  nor  usage 

pirol  insurance,  is  of  considerable  inte-  made  any  particular  form  essential  t-o 

rest  and  importance,  and  though  it  may  its  validity,  and  that  the  contract  was 

be  considered  as  to  a  great  degree  set-  often  left  in  parol :   the  assured,  says 

tied  in  this  country  by  the  authorities  Cleirao,  trusting  to  the  good  faith  and 

which  will  be  presently  cited,  a  few  ob-  honesty  of  the  other  party.     "  But," 

Mr?ation8  on  the  grounds  on  which  the  he  adds,  "the  abuses  and  disputes  which 

principal  decisions  haye  been  rested,  resulted  from    this    mode  of   dealing, 

nay  not  be  altogether  superfluous.  caused  its  abolition  *   and  it  has  even 

While  it  is  difficult  to  say  at  what  pre-  been  subsequently  provided  tliat  the  con- 
cise time  the  practice  of  insurance  was  tract  shall  be  made  either  in  the  pre> 
introduced  or  became  general  in  Europe,  sence  of  a  notary,  or  by  the  inieryentiun 
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of  a  register  of  policieB  of  insuraace/' 
Valin,  Comm.  sur  TOrd.  de  la  Mar.,  liy. 
iii.,  tit.  Yi.  {  2  ;  3  Boulay  Paty,  244.  The 
change,  which  required  the  contract  to 
be  in  writing,  is  said  to  have  been  first 
directed  by  an  ordinance  of  the  Magis- 
trates of  Barcelona,  in  the  year  1484, 
and  has  since  been  followed  by  all  the 
principal  commercial  codes  of  the  coati- 
nent.  Whether  such  provisions  concern 
the  substance,  or  merely  the  evidence  of 
the  contract,  has  been  a  matter  of  con- 
siderable discussion.  Under  those  con- 
tained in  the  former  Ordormanee  de  la  Met- 
rittA,  and  in  the  present  Codede  Commerce^ 
art.  832,  which  direct  simply  that  the 
contract  **  shall  be  drawn  up  in  writing," 
it  has  been  considered  that  this  does  not 
make  a  verbal  contract  void  in  itself 
but  simply  precludes  its  proof  by  oral 
testimony,  leaving  it  still  possible  to 
establish  it  'by  the  written  admissions  of 
the  parties,  or  by  reference  to  the  sermerU 
decUoirCt  that  is,  the  examination  of  the 
defendant  under  oath ;  Pothier,  No.  99 ; 
Valin,  ut  supr.  ;  3  Boulay  Paty,  247 
(tit.  X.  sect.  1;)  8  Pardessus  Cours  de 
Droit  Com.  }972;  though,  see  Emeri^on 
of  Insurance  (by  Meredith)  p.  25.  In- 
deed, by  the  very  terms  of  the  Code^  the 
contract  may  be  by  any  private  writing 
under  the  hand  of  the  party,  containing 
all  its  essential  terms. 

These  citations  are  made  because  it 
Beems  to  have  been  sometimes  supposed 
that  by  the  general  commercial  law  of 
the  continent,  a  contract  of  insurance 
must  necessarily  be  cont«ined  in  some 
such  formal  written  document  as  that 
which  we  now  designate  as  a  **  policy," 
whereas  it  is  a  mere  matter  of  municipal 
regulation,  varying  in  different  coun- 
tries. There  can  be  no  doubt  that  at 
common  law  a  verbal  contract  of  this 
character  was  valid ;  and  it  is  so  now  in 
England,  except  so  far  as  it  is  affected 
by  the  Statute  of  Frauds,  or  the  Stamp 


Act.  In  this  country,  particularly  is  thi 
large  commercial  towns,  a  great  deal  of 
the  business  of  insurance  is  done  upoa 
parol  agreements,  and  even  the  subse- 
quent issue  of  a  policy  is  often  dispeaael  ! 
with.  The  sudden  exigencies  of  com-  j 
merce,  and  the  use  of  local  agencies  | 
make  this  sometimes  a  matter  of  neect- 
sity .  Therefore,  though  the  qaestioa  as 
to  the  validity  of  sach  agreements  hai 
been  raised  at  times  with  apparent  ear^ 
nestness,  they  have  been  generally  bos- 
tained  by  the  courts.  The  proper  coune 
is  to  proceed  in  equity  for  a  specific  per- 
formance of  the  agreement  by  the  issue 
of  a  policy  in  due  form,  and  where  a  loss 
has  actually  occurred,  a  decree  may  be 
entered  at  once  for  the  amoant :  McCnl- 
lough  v».  £{^le  Ins.  Co.,  I  Pick.  280; 
Hamilton  vs.  Lycoming  Ins.  Co.,  5  Barr, 
842;  Delaware  Ins.  Co.  V9,  Hogan,  2 
Wash  C  C.  4;  Perkins  vb.  Waohingten 
Ins.  Co.,  4  Cow.  645;  T-ayloe  vs.  Mer- 
chants' Fire  Ins.  Co.,  9  How.  465  ;  Com- 
mercial Mut.  Marino  Ins.  Co.  V9.  Uuioa 
Mut.  Ins.  Co.,  19  How.  318  ;  2<}urt», 
524 ;  Trustees  of  First  Bapt .  Church  ri. 
Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  805;  18 
Barb.  69;  Palm  V9.  Medina  Fire  Ins.  Co., 
20  Ohio,  629 ;  Mobile  Dock.  Ac,  Co.  w. 
McMillan,  81  Alab.  711.  And  m  soiw 
cases  it  has  been  held  that  an  .  jiion  at 
law  would  lie:  McCullough  r«.  L..gle  In& 
Co.,  Hamilton  v».  Lycoming  I&u^tirance 
Co.,  Mobile  Marine  Dock,  &c.,  Uo.  r«. 
McMillan,  ut  supra.  After  a  \otsi^  the 
damages  in  such  an  action  wouiu  prob- 
ably be  the  same  as  if  a  policy  had  in  fact 
issued ;  but,  in  general,  ih^  ren«edy  in 
equity  is  the  most  efficient.  So  where, 
after  an  agreement,  a  policy  has  been 
executed,  but  is  withheld  from  the  in- 
sured, trover  will  lie :  Kohne  pt.  ms.  Co. 
of  North  America,  2  Wash.  C.  C.  98 ;  set 
Watson  vt,  McLean,  Ellis,  Bl.  and  KU.  78, 
and  note. 
But  this  i£  not  all ;  it  has  forthe*'  besn 
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held,  as  in  the  fbregoing  case,  not  to  be 
material  tbact,  by  the  charter  of  the  In- 
turancc  Company,  or  by  a  general  law, 
policies  and  other  contracts  of  insurance 
are  10  be  under  seal,  signed  and  counter- 
ligned  by  particular  officers.  Comm. 
Mutual  Marine  Insurance  Co.  vs.  Union 
Mutual  Insurance  Co.,  ut  supr. ;  McCul* 
lough  V9.  Eagle  Insurance  Co.,  ut  supr. ; 
New  York  Insurance  Co.  vt.  De  Wolf, 
8  Pick.  68 ;  Trustees,  &c.  V9.  Brooklyn 
Fire  Insurance  Co.,  ut  supr. ;  see  Myers 
vt.  Keystone  Insurance  Co.,  27  Penn.  St. 
270;  but  see  Cockerill  va.  Cincinnati 
Mutual  Insurance  Co.,  16  Ohio,  148, 
which,  howeTer,  seems  overruled  by 
Palm  M.  Medina  Insurance  Co.,  20  Ohio, 
629,  so  far,  at  least,  as  the  remedy  in 
equity  is  concerned.  The  reasons  usually 
assigned  are,  that  the  particular  modes 
of  contracting  pointed  out  in  the  statute 
do  not  necessarily  exclude  others,  and 
that  the  agreement  in  such  case  amounts 
not  to  an  insuranoe  itself,  but  to  a 
contract  to  execute  a  policy  in  the  re- 
quired form.  Still  it  must  be  confessed 
tliat  the  distinction,  however  ingenious, 
is  not  altogether  satisfactory.  The  Le- 
fisiature  could  hardly  have  meant  to  in- 
sist on  certain  formalities  in  the  execu- 
tion of  a  policy,  and  yet  to  permit  so 
simple  a  mode  of  evasion,  as  the  substi- 
iution  of  an  informal  but  binding  agree- 
ment in  place  of  the  regular  contract. 
Perhaps  the  difficulty  may  be  somewhat 
removed  by  considering  the  payment  of 
the  premium,  and  the  delivery  of  the 
isoal  receipt  or  memorandum,  as  analo- 
gous to  part  performance  under  the  Sta- 
tute of  Frauds.  The  relief  being  on 
this  hypothesis  exclusively  in  equity,  and 
therefore  subject  to  the  discretion  of  the 
Court  under  the  whole  circumstances  of 
the  case,  many  of  the  dangers  which  the 
Leg^lature  may  l>e  supposed  ijo  uave  in- 


tended to  guard  against  will  be  pre- 
cluded. A  further  advantage  which  this 
view  presents  is,  that  the  insurance  is 
thereby  made  to  relate  to  the  time  when 
the  agreement  was  actually  concluded, — 
whereas,  if  the  latter  is  to  be  considered 
merely  as  a  contract  for  the  execution  of  a 
policy,  it  raises  several  difficult  ques-^ 
tions  OS  to  whetlier  a  reasonable  time  is 
to  be  allowed  for  the  execution,  whe- 
ther a  demand  must  be  made  by  the  in- 
sured, or  whether  a  non- compliance  by 
him,  with  some  collateral  or  unimportant 
regulation,  would  justify  a  refusal  or  de- 
lay to  execute,  all  of  which  might  affect 
or  postpone  the  time  of  the  actual  com- 
mencement of  the  risk. 

Be  this  as  it  may,  there  are  obvious 
reasons  why  the  doctrine  of  these  last- 
mentioned  decisions  should  not  be  ex- 
tended too  far.  Experience  has  shown 
that  the  most  fertile  sources  of  litigation 
in  insurance  cases  are,  first,  disputes  aa 
to  the  declarations  and  representations 
of  the  parties,  and,  second,  disputes  as 
to  the  authority  of  agents  or  officers  of 
insurance  eompanies.  It  is  wise  legisla- 
tion wliich  seeks  to  mitigate  these  evils 
by  requiring  as  far  as  possible,  oonsist- 
ently  with  the  exigencies  of  business  of 
which  wc  have  spoken,  that  the  terms  of 
the  contract  shall  be  put  in  writing,  and 
evidenced,  on  the  part  of  the  corpora- 
tion, by  the  signatures  of  officers  as  to 
whose  powers  there  can  be  no  question. 
Perhaps  we  may  be  justified,  by  these 
considerations,  in  confining  the  olasa 
of  oases  to  which  we  refer,  to  those 
whioh  are  strictly  within  the  scope  of 
the  ordinary  business  of  the  Company, 
and  where  also,  fVom  the  necessity  of  the 
case,  the  preliminaries  of  the  contract 
must  be  settled  in  an  informal  man- 
ner. 

H.  W. 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

8UPBEMB  COURT  OF  MASSACHUSETTS.^ 

Marine  Insurance — Freight  in  Advance — Recovery  /or. — ^Tbe  owDer  of 
a  cargo,  who  has  paid  the  freight  in  advance  to  the  owners  of  the  Teasel, 
cannot  recover  on  a  policy  of  insurance  by  which  prepaid  freight  is  in- 
sured :  MuUum  vs.  Warren  Insurance  Compani/, 

Criminal  Law — Larceny — Principal  and  Accessary. — One  who,  ii 
pursuance  of  a  preconcerted  plan,  devised  by  himself,  remains  below  staiis 
in  his  own  houfle,  while  his  confederate  above  secretly  and  by  night  taket 
the  pantaloons  and  money  of  a  lodger  there,  and  brings  them  down  stadn^ 
and  there  delivers  the  money  to  him,  and  he  receives  the  same,  is  liable 
for  the  larceny  as  a  principal :   Commomveallh  vs.  Lucas. 

Landlord  and  Tenant — Liability  of  Administrator  of  Lessee  /of 
Rent. — An  administrator  of  a  lessee,  who  does  not  quit  and  surrend^  the 
demised  premises  immediately  after  his  appointment,  or  upon  a  notice  to 
quit,  until  a  judgment  for  the  possession  thereof  has  been  obtained  agaisit 
him,  but  keeps  the  property  of  his  intestate  there  for  several  weeks,  and 
sells  it  by  auction  upon  the  premises,  and  claims  of  an  under-tenant  of  a 
portion  of  the  premises,  rent  which  accrued  after  his  intestate's  death, 
must  be  held  to  have  entered  and  taken  possession  of  the  premises,  and  0 
personally  liable  to  the  lessor  for  rent  thereof,  until  his  estate  therein  vtf 
terminated  by  the  notice  to  quit,  to  the  extent  of  the  real  value  of  the  use 
of  the  premises :  Inches  vs.  Dickinson. 

Way — Location  of  Undefined — Loss  by  Non-user, — ^The  practical  ado]H 
tion  and  use,  for  a  long  time,  of  a  particular  route,  under  a  right  of  way 
granted  by  deed,  without  fixed  and  defined  limits,  if  acquiesced  in  by  the 
grantor,  operate  to  determine  the  location  of  the  way  as  effectually  as  if 
the  same  had  been  described  in  the  deed :  Bannon  vs.  Angier. 

Proof  of  mere  non-user  of  a  way  created  by  deed,  for  a  period  less  thaE 
twenty  years,  without  proof  of  adverse  enjoyment  by  the  owner  of  the 
land,  is  not  sufficient  proof  of  an  abandonment  of  the  right :  Id. 

Way — Right  of  Action  of  Tenant  at  WiU  for  obstruction  of. — A  tenao^ 
at  will  of  land  may  sustain  an  action  for  an  interruption  of  a  passage  waj 
appurtenant  to  the  land  occupied  by  him :  Foley  vs.  Wyeth,  Executrix 

I  The  following  abstracts  have  been  fUmiahed  by  Charles  Allen,  Esq.,  the 
Beporter. 
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N^ligence — Injury  to  Adjoining  Land  hy  Excavation — Right  of 
Ttmant  at  WUl  to  sue  for, — If  the  owner  of  land  makes  an  excavation  in 
it  M>  near  to  the  adjoining  land  of  another  proprietor  that  the  soil  of  the 
latter  breaks  away,  he  is  responsible  for  all  the  injury  thereby  occasioned 
to  the  land,  and  also  for  the  disturbance  of  a  right  of  way  over  the  land, 
without  proof  of  carelessness,  negligence,  or  want  of  skill  in. making  the 
excavation,  but  not  for  injury  to  buildings  which  have  been  pbced  upon 
the  land :  Folty  vs.  Vfytth. 

One  who  is  in  the  occupation  of  land,  which  he  has  agreed  to  purchase 
by  a  written  contract  which  contains  no  stipulation  that  he  may  have  pos- 
session  until  the  price  is  paid,  is  a  mere  tenant  at  will,  and  cannot  sustain 
an  action  for  an  injury  to  the  reversion,  although  he  subsequently  becomes 
the  owner  of  the  land  in  fee :  Id, 

In  an  action  for  an  injury  to  the  plaintiff's  land,  resulting  from  an  ex- 
cavation made  by  the  defendant  upon  his  adjoining  land,  by  means  of 
which  the  plaintiff's  soil  has  broken  away  and  fallen,  it  is  no  defence  that 
the  injury  would  not  have  occurred  but  for  the  acte  of  persons  other  than 
the  plaintiff,  in  erecting  buildings  upon  their  own  land :  Id, 

Marine  Insurance — Sale  of  Vessel  at  Port  of  Distress — Actual  or  Con- 
structive  Total  Loss,  Evidence  of—-  Wrongful  Sale  by  Consul, — No  con- 
structive total  loss  can  be  claimed  by  reason  of  a  sale  of  a  vessel  at  a  port 
of  distress,  unless  the  sale  is  made  by  the  master,  if  he  is  present  and  in 
charge  of  the  vessel :  Paddock  vs.  Com,  Ins.  Co, 

No  recovery  can  be  had  for  an  actual  total  loss  occasioned  by  a  storm 
by  which  a  vessel  and  her  outfits  are  destroyed  in  a  port  of  distress  into 
which  she  has  put,  and  where,  before  the  occurrence  of  the  storm,  she  has 
been  surveyed,  condemned,  and  sold,  under  the  direction  of  the  consul  of 
the  United  States,  and  her  cargo  transhipped,  and  her  master  has  given 
up  all  attempt  to  prosecute  the  voyage  in  her :  Id, 

The  wrongful  seizure  and  sale  of  a  cargo  by  a  consul  of  the  United 
States,  is  not  a  loss  under  a  clause  in  a  policy  which  insures  against  the 
acts  of  pirates  and  assailing  thieves :  Id, 

In  an  action  on  a  policy  of  insurance,  the  evidence  proved  that  a  sea- 
worthy whaling  vessel  encountered  a  gale  and  sprung  a  leak,  which  made 
it  necessary  to  take  in  sail  and  put  all  hands  to  the  pumps,  and  throw  the 
try-works  overboard,  in  order  to  lighten  her ;  that  the  leak  was  stopped  to 
SQch  an  extent  that  the  vessel  did  not  leak  except  when  sail  was  carried 
on  the  foremast,  or,  even  in  that  oasc;  so  as  to  require  more  than  one 
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hour  in  four  at  the  pumpff  to  free  her ;  that  the  master  wu  of  opinioo 
that  the  leak  did  not  render  her  unseaworthy  and  unable  to  oontinue  the 
▼oyage  without  putting  into  a  port  of  distress,  but  was  foroed  by  the  crew 
to  do  so,  for  reasons  which  were  not  distinctly  shown ;  ^iat|  while  in  the 
port  of  distress,  against  his  protest,  the  vessel  was  surveyed  and  con- 
demned, but  the  survey  was  not  put  in  evidenoe,  although  called  for  bj 
the  defendants,  and  the  reasons  for  the  condemnation  were  not  fully  dis- 
closed :  Held,  that  these  facts  were  insufficient  to  allow  the  insured  to 
claim  for  a  constructive  total  loss  of  the  vessel  and  outfits,  by  reason  of  a 
necessary  sale  at  a  port  of  distress,  from  perils  of  the  sea^  or,  of  the 
catchings  which  had  replaced  the  outfits  consumed,  and  which  had  been 
transhipped,  in  port,  into  a  vessel,  which  was  afterwards  wrecked :  Id. 

JdtUual  Insurance — Neglect  to  pay  Assessment  where  it  avoids  PoHcy — 
Mailing  Notice  sufficient. — A  policy  of  insurance  issue^l  by  a  mutual  insur- 
ance company,  under  the  conditions  and  limitations  expressed  in  the 
by-laws  thereto  annexed,  one  of  which  provides  that  the  policy  shall 
become  void,  "  if  the  assured  shall  neglect,  for  the  term  of  thirty  days,  to 
pay  his  premium  note,  or  any  assessment  thereon,  when  requested  to  do  w, 
by  mail  or  otherwise,"  is  rendered  void  by  the  neglect  of  the  assured  to 
pay  the  amount  of  an  assessment  upon  his  premium  note,  for  thirty  days 
after  a  written  request  for  payment,  prepaid,  duly  directed,  and  deposited 
by  the  company  in  the  post-office,  in  due  course  of  mail  would  reach  the 
place  of  his  residence,  as  set  forth  in  the  policy,  whether  he  received  such 
request  or  not :  Lothrop  dh  Others  vs.  Greenfield  Stock  and  Mutual  Fire 
Insurance  Company. 

NEW  YORK   COURT  OF  APPEALS.* 

Banker — Deposit  of  Notes  and  Bills  by  Customer^  how  far  Changes 
Property. — The  property  in  notes  or  bills  transmitted  to  a  banker  by  his 
customer  to  be  credited  the  latter,  vests  in  the  banker  only  when  he  has 
become  absolutely  responsible  for  the  amount  to  the  depositor :  Scott  tb. 
The  Ocean  Bank. 

Such  an  obligation,  previous  to  the  collection  of  the  bill,  can  only  be 
established  by  a  contract  to  be  expressly  proved  or  inferred  from  an  une- 
quivocal course  of  dealing :  Id, 

It  is  not  enough  to  warrant  such  an  inference  that  the  customer  was  a 
aarge  depositor  of  money  and  bills,  and  constantly  drawing  drafls  against 

1  From  E.  P.  Smith,  Esq.,  Reporter  of  Um  Court. 
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has  remiUaneeSy  under  an  arrangement  by  which  he  was  albwed  interest 
on  his  average  balanees ;  and  that  after  the  banker  had  transferred  a  bili 
remitted  to  him,  after  acceptance  but  before  payment  failed,  and  sus- 
pended bnsiness  at  the  place  where  the  remittance  waa  received,  the  ens- 
tomer  continued  to  draw  upon  him  as  before  at  an  office  in  another  State, 
where  the  banker  did  not  suspend  business :  Id. 

These  fiwts  create  the  relati<m  of  debtor  and  creditor  in  respect  to  money 
reoeived  by  the  banker,  but  are  insufficient  to  charge  him  with  responsi* 
bility  for  a  bill  previous  to  payment,  and  consequently  to  vest  him  or  his 
aangnee  for  a  precedent  debt,  with  the  property  in  such  bill :  Id. 

Marriage  cmd  Legitimacy — Presumption  of  Intercourse  and  Counter" 
Evidence. — The  presumption  that  an  intercourse,  illicit  in  its  origin,  con- 
tinned  to  be  of  that  character,  may  be  repelled  by  a  contrary  presumption 
in  favor  of  marriage,  and  of  the  legitimacy  of  offspring,  although  the  cir- 
enmstances  fail  to  show  when  or  how  the  change  from  concubinage  to 
matrimony  took  place :   CaujoUe  vs.  Ferrie. 

Thus,  in  support  of  the  legitimacy  of  a  child,  the  facts  that  the  father 
desired  to  marry  the  mother,  and  that,  although  he  might  have  maintained 
a  meretricious  intercourse  without  opposition  from  his  family,  he  aban- 
doned hia  home  and  parents  to  live  with  her,  are  some  evidence  that  he 
did  contract  a  marriage  in  fact,  prior  to  the  birth  of  his  child  :  Id, 

The  presumption  is  not  overcome  by  the  fact  that,  having  declared  and 
caused  to  be  recorded  his  purpose  to  solemnize  the  marriage  by  the  public 
ftets  prescribed  by  the  municipal  law  of  his  domicil,  such  purpose  was  not 
tbown  to  have  been  consummated,  and  there  waa  an  entry  upon  the  record 
of  such  declaration  importing  that  nothing  came  of  it:  Id, 

Nor  ia  it  repelled  by  the  omission  in  the  record  of  the  child's  baptism, 
which  took  place  on  the  day  of  its  birth,  of  a  statemuent  of  its  legitimacy, 
thongh  the  usage  of  the  time  and  place  appeared  to  have  been  to  desig- 
nate as  legitimate  in  simihu:  documentS|  contracts,  &o.,  those  who  were 
ia  fiust  Bueh,  and  the  father,  mother,  and  other  relatives  were  thus 
dengnated  in  the  contemporaneous  writings  to  which  they  were  par- 
te: Id. 

The  presnmption  of  legitimacy,  supported  by  some  facts,  suftaiiieol 
against  many  other  circumstances  tending  to  an  opposite  conclusion  :  «.^.,  a 
npatation  at  the  time  of  the  child's  birth  that  the  parents  were  not  mar- 
ried; a  Bc^Mxatioii  of  the  parenta  very  shortly  after  the  birth,  and  no  eoi^ 
Tttpondence  between  them  for  the  remaining  years  of  the  Other's  life; 
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the  abandonmont  of  the  child  by  both  parenU  for  twelve  years ;  the  nan 
by  the  mother  of  her  maiden  name,  and  the  designation  by  her  of  the  child 
as  her  nephew :  Id, 

Verjury — Witness  Indictable  /or,  thovgh  Incompetent — Husband  aiwi 
Wifey  Admissibility  of,  as  Witness  in  Suits  inter  sese — Not  to  prove  Non* 
Intercourse,  but  aliter,  after  Divorce. — A  witness  who  testifies  falsely  as  to 
a  material  fact,  is  guilty  of  perjury  though  he  was  not  a  competent  witneas 
in  the  case,  and  was  especially  inadmissible  to  prove  the  particular  fact  to 
which  he  testified :  Chamberlain  vs.  The  People, 

So  held,  where,  in  an  action  for  divorce,  the  husband — his  wife  having 
borne  a  child — testified  that  he  had  no  sexual  intercourse  with  her  during 
marriage:  Id. 

It  seems  (per  James,  J.),  that,  in.  an  acUon  between  husband  and  wife, 
either  party  is,  since  the  amendment  to  the  code  in  1857,  a  competent  wit- 
ness against  the  other,  in  general,  though  inadmissible  to  prove  the  par- 
ticular fact  of  non-intercourse :  Id. 

Upon  an  indictment  of  the  husband  for  perjury,  after  divorce,  the  wife 
is  a  competent  witness  to  prove  that  she  has  had  no  sexual  intercourse  with 
any  other  person  :  Id. 

Vendor  and  Vendee — Conv^ance  Bounding  on  a  Street — As  between 
grantor  and  grantee  the  conveyance  of  a  lot  bounded  upon  a  street  in  a 
city,  carries  the  land  to  the  centre  of  the  street.  There  is  no  distinction 
in  this  respect  between  the  streets  of  a  city  and  country  highways :  BisseU 
vs.  The  N.  Y.  Cent.  R.  R.  Com. 

So  held,  where  the  conveyance  contained  no  reference  to  the  street,  by 
name,  but  the  lot  was  described  by  its  number,  '^  according  to  an  allotment 
and  survey  made  by  E.  J.,''  upon  whose  map  the  lot  was  represented  u 
abutting  upon  a  street,  and  the  depth  of  the  lot  was  stated  by  figures 
which  would  not  include  a*iy  part  of  the  street :  Id. 

The  grantor  held  to  have  dedicated  such  street  as  between  him  and  his 
grantees,  although  his  map  represented  it  as  continuing  through  the  land 
of  an  adjoining  proprietor,  which  closed  it  against  any  highway  in  one 
direction,  and  such  adjoining  proprietor  never  in  any  manner  assented  to 
the  continuation  of  the  proposed  street,  nor  was  any  part  of  the  street 
adopted  as  such  by  the  public  authorities :  Id. 

The  grantee  of  all  the  lots  on  both  sides  of  the  street  thus  designated, 
held  entitled  to  the  exclusive  possession  of  the  proposed  street  againbt 
ejectment  by  the  grantor :  Id. 
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IHE  JURISDICTION  OF  THE  COURT  OF  CHANCERY 
TO  ENFORCE  CHARITABLE  USES. 

The  joriBdiction  of  the  Court  of  Chancery  to  enforce  charitable 
lies,  is  very  obscure,  owing  to  the  fact  that,  since  the  statutes  of 
Klizabeth,  to  be  hereafter  noticed,  it  has  not  been  necessary,  in 
Sngland,  to  examine  the  subject  historically.  As  those  statutes 
▼ere  not  re-enacted  in  this  country,  the  original  jurisdiction  of 
tliat  court  becomes  here,  not  merely  a  subject  of  speculation,  but 
of  strictly  legal  inquiry.  The  investigation  must  be  made  with 
BMst  imperfect  data.  The  student  is  carried  back  to  a  period 
vken  diancery  reports  did  not  exist,  and  in  regard  to  which  little 
authentic  information  was  accessible  until  the  publication  of  the 
results  of  the  ^^  record  commission."  Our  great  jurists  who  have 
made  the  subject  a  study,  have  not  agreed  in  their  conclusions. 
Among  the  dead  who  have  taken  a  prominent  part  in  the  discus- 
iiuMis  growing  out  of  this  topic,  may  be  mentioned  the  names  of 
Kent,  Story,  and  Marshall;  among  the  living,  that  venerable  sage 
of  the  Philadelphia  bar,  who  did  so  much  to  secure  to  his  own 
oty  the  princely  benefaction  of  Girard.  Que8ti<ma  ioToIving  tfaia 
sobject  have,  in  late  years,  arisen  nowhere  so  frequently  as  in  the 
State  of  New  York*  Owing  to  a  difference  of  opinion  among  the 
YoL^X.— 8 
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members  of  the  bench,  thej  have  been  discussed  with  great  ardor 
and  thoroughness  of  research.^  It  is  now  time  to  gather  up  tb« 
results  of  these  discussions  as  well  as  by  an  independent  exami* 
nation  of  the  various  sources  of  information,  to  present  the  matter 
in  a  systematic  form.  As  the  question  of  the  jurisdiction  of  the 
court  is  mainly  historical,  a  foundation  of  our  inquiry  should  be  \ 
laid  in  an  examination  of  the  principles  of  the  Roman  law  upon  ; 
the  subject  of  charities. 

The  principles  of  the  civil  law  concerning  charities. — Charity 
was  one  of  the  earliest  and  finest  flowers  of  Christianity.  While 
the  administration  of  charitable  funds  occupied  the  attention  of 
Roman  rulers  during  most  of  the  period  of  the  Empire,  no  trace 
can  be  found  of  such  property  in  those  twelve  tables  so  greatly 
extolled  by  Cicero,  nor  in  any  of  the  sources  of  law  during  the 
period  of  the  republic. 

The  church,  from  the  outset,  devoted  its  revenue  to  the  use  of 
the  poor,  because  it  was  regarded  as  their  patrimony.  The  bishop 
was  the  legal  depositary  of  these  revenues.  Under  him  were 
superintendents,  who  had  the  actual  disbursement  of  the  income  of 
the  church.  The  deacons  were  declared  to  be  his  "  hand,  mouth, 
and  soul."  Hospitals  were  established  to  simplify  their  labors, 
called  xenones  or  xenodochia.  The  nurses,  here  employed, 
formed  one  of  the  minor  orders  of  the  clergy,  and 'the  office  of 
the  modern  Sisters  of  Charity  was  anticipated  as  early  as  the  days 
of  St.  Jerome.  This  class  of  establishments,  whether  founded  by 
the  bishops  or  not,  was  placed  under  their  care,  as  their  adminis- 
tration was  regarded  as  a  matter  essentially  ecclesiastical. 

Contributions  for  the  use  of  the  poor  were  treated  as  rehgions 
acts.  The  writings  of  the  time  mention  many  legacies  in  which 
the  testator  provided  by  the  same  gift  both  for  the  support  of  the 
indigent,  and  for  the  forgiveness  of  his  sins.'    The  revenues  pro- 

1  Among  the  recent  arguments  of  counsel,  pre-eminent  for  historical  research  and 
affluence  of  learning,  may  be  noticed  that  of  W.  Curtis  Noyes,  Esq.,  of  the  Nev 
Tork  bar,  in  the  case  of  Beekman  vs.  The  People — Ct.  Appeals. 

s  fhiB  form  of  gift  was  greatlj  employed  in  the  Middle  Ages. 
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Tided  for  charitable  purposes  were  tithes,  legacies,  donations  of 
movables  and  immovables,  given  to  churches  and  otherwise.  These 
gifts  became  so  numerous,  and  were,  at  times,  so  improper,  that 
conscientious  bishops  returned  them  to  the  next  of  kin,  stating, 
that  though  they  were  valid  by  the  human  law,  they  were  void  by 
the  divine  law.  The  resources  of  believers  were  apparently 
poured  out  without  stint,  both  because  it  was  a  privilege  and  a 
duty  to  support  "Christ's  poor."* 

At  the  time  of  Gonstantine,  charity  became  organized  and  sys- 
tematized. Individual  almsgiving  was  mainly  displaced  by  the 
dispensation  of  charity  through  regular  channels.  The  churches 
acquired  legal  rights  to  hold  property.  The  Church  of  Rome  pos- 
sessed houses  and  lands  not  only  in  Italy  and  Sicily,  but  in  Syria* 
Asia  Minor,  and  Egypt.  Charity  flowed,  in  general,  through  such 
channels  as  the  church  provided.  The  State,  as  such,  in  a  few 
instances  previous  to  the  time  of  Justinian,  had  bestowed  charity 
for  special  and  peculiar  reasons ;  but,  in  his  reign,  it  abdicated 
such  functions  through  sheer  exhaustion,  and  definitely  left  the 
charge  of  the  poor  to  private  and  to  voluntary  benefactions. 

The  monasteries,  from  an  early  period,  admitted  into  their 
bosom  a  crowd  of  poor,  who  could  have  found  elsewhere  no  means 
of  subsistence.  They  were  also  places  of  refuge,  and  supplied  tha 
means  of  education  to  children. 

The  objects  of  charity  were  very  diversified.  Besides  the  sup*- 
port  of  the  poor  and  the  sustentation  of  hospitals,  the  redemption* 
of  captives  was  in  a  large  measure  made  by  the  aid  of  the  church.. 
Severity  of  taxation  was  also  alleviated.  It  was  said  by  one  thab 
*^  Christ  chose  to  be  born  at  the  time  of  a  census  for  the  purpose 
of  teaching  collectors  their  duty  of  equity  and  mercy." 

Legislation  followed  in  aid  of  the  efibrts  of  the  chureh.  This 
wu  of  a  two-fold  character :  First,  in  providing  peculiar  rules  in 
favor  of  legacies  to  pious  uses ;  and,  Second,  in  the  estobltshment 
of  rules  for  the  administration  of  the  charity. 

^This  continued  to  be  true  down  to  the  time  of  Justinian.  "Some  with  the 
kigheti  hope  in  Ood,  and  to  Bare  their  souls,  run  to  the  chuMhfis.  bringing  and 
Wstowing  all  their  property  for  the  use  of  the  poor  and  neti|i."-*Cdd  1   8,  42 
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I.  In  the  time  of  Valentinian  and  Marcian,  A.  C.  452,  it  iia« 
provided  that  legacies  in  favor  of  the  poor  should  be  maintamed, 
even  though  the  legatees  were  not  designated.^  It  would  appear 
to  be  implied  from  this  passage  that  a  legacy  left  to  ^'  undesig 
nated  persons"  was,  in  general,  void.  What  the  words  ^'  uncertain 
person"  (incertus  persona)  mean,  is  not  entirely  clear.  It  would 
seem,  from  another  part  of  the  code,  that  they  included  guilds  or 
associations,  as  well  as  individuals.     God.  VI.  48.' 

Leo  and  Anthemius  enacted  that,  notwithstanding  the  uncer- 
tainty of  persons,  every  legacy  or  fidei  commissum,  made  for  the 
redemption  of  captives,  should  be,  in  the  course  of  the  year,  con- 
secrated to  that  use  by  the  bishop  of  the  place.  The  text,  so  far 
as  this  branch  of  the  subject  is  concerned,  is  as  follows :  No  heir 
or  legatee  shall  in  any  manner  unjustly  disappoint  the  intention  of 
the  testator  by  asserting  that  a  legacy  left  for  the  redemption  of 
captives  is  uncertain.  If  the  testator  named  any  one  by  whom  he 
desired  that  such  legacy  should  be  carried  into  effect,  let  such  per- 
son have  the  liberty  of  exacting  the  legacy  or  trust,  and  let  him 
scrupulously  fulfil  the  wish  of  the  testator.  But  if  no  person  is 
designated,  and  the  testator  has  only  fixed  the  amount  to  be  used 
for  this  purpose,  let  the  bishop  of  the  place  where  the  testator  was 
born^  have  the  power  to  demand  the  gift.  But  when  the  testator 
who  has  left  such  a  legacy  lives  beyond  the  limits  of  the  Empire, 
(barbarse  sit  nationis,)  and  doubt  arises  in  respect  to  his  native 
country,  let  the  bishop  of  the  State  in  which  the  testator  died^ 
have  the  power  to  receive  the  legacy."  '  It  appears  from  this  pas- 
sage that  the  bishop  was  only  made  superintendent  in  cases  where 
the  testator  had  provided  no  method  for  carrying  the  will  into 
effect,  and  had  only  fixed  the  amount  to  be  appropriated  to  a 
charitable  purpose. 

Where  the  language  of  the  will  was  indefinite,  and  not  capable 

1  Id  quod  pauperibus  testamento  yoI  codicillis  relinquitur  non  ut  incertis  personif 
relictam  evanescat,  sed  omDibus  modis  ratum  firmumque  consistat. — Code,  1,  8, 2i 

s  The  edition  of  the  Corpus  Juris,  from  which  citations  are  made,  is  Beck's 
deipsio,  1881. 

<  Code,  1,  8,  28.  \ 
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of  precise  application,  proyision  was  made  by  Justinian  for  an 
arbitrary  method  of  determining  the  testator's  intention.  The 
Roman  law  did  not  favor  methods  of  interpretation  so  strict  as 
ikofie  which  have  prevailed  in  modern  times.  The  rule  that  oral 
evidence  is  not  admissible  to  vary  the  meaning  of  a  written  instru- 
ment, seems  to  have  been  expressly  repudiated  by  Justinian.  He 
says :  ^'  where  the  deceased  had  in  his  mind  a  different  word  from 
that  which  he  used,  we  decided,  in  the  dase  of  a  certain  Fonticus, 
that  the  written  language  should  not  prevail  over  the  truth." 
With  such  notions  we  should  not  be  surprised  that  he  established 
the  following  constitutions :  ^'  Since  we  have  in  many  wills  found 
provisions  in  which  our  Lord  Jesus  Christ  is  named  as  heir, 
without  the  mention  of  any  chapel  or  church,  and  since  we  have 
seen  that  much  uncertainty  thence  artees  according  to  owr  anciefU 
lawM,  we  determine,  by  way  of  emendation^  that  in  such  a  case  the 
holy  church  of  the  city  or  district  where  the  deceased  resided, 
most  have  been  intended  to  have  been  instituted  heir.  The  same 
view  is  to  be  adopted  in  the  case  of  a  legacy  or  of  property  given 
in  trust  (fidei  commissum),  and  the  church  is  to  hold  it  in  trust  for 
the  poor.  If  the  gift  was  made  to  an  archangel,  or  to  one  of  the 
blessed  martyrs,  a  provision  which  I  have  known  to  be  made  by 
one  of  high  rank  and  learned  in  theology  and  law,  it  should  be 
bestowed  upon  a  church  constructed  in  honor  of  that  archangel 
and  martyr;  but  if  there  be  none  such,  then  upon  the  Church  of 
the  metropolis,"  &c. 

2.  The  law  would  compel  a  donor  to  carry  pious  intentions  into 
effect  when  the  intentions  had  aeeumed  a  legal  form.  Thus,  if  a 
donor  had  devoted  property  to  a  saint,  prophet,  or  angel,  to  con- 
itmct  a  church,  and  had  proclaimed  the  gift  to  a  magistrate,  he 
tad  his  heirs  must  carry  the  provision  into  effect.  The  same  rule 
was  applied  to  gifts  in  behalf  of  hospitals.  The  bishops  and  gov- 
ernors of  hospitals  were  charged  with  the  duty  of  observing  that 
the  intention  was  effectuated.*    In  fact,  by  the  direction  of  Jus- 

1  Tke  admmiMtration  of  the  Amd«  was  to  be  in  Moorda&ee  with  the  donor'f 
Blentiou;  administratio  seoundum  e«  qa»  his  qui  liberalitatem  ezeronerunt  visa 
ftisnint  et  seeundnm  prflBSoriptos  lines  fiat. 
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tlnian,  every  gift  (donatio)  to  charitable  purposes  exceeding  fi?e 
hundred  solidi,  must  have  been  made  in  judicial  form.  It  wu 
otherwise  void.^ 

3.  Heirs  or  legatees  could  be  compelled  to  erect  buildings  for 
charitable  purposes.  In  case  of  a  church  they  were  allowed  three 
years,  in  case  of  a  hospital,  a  single  year,  to  complete  the  neces- 
sary structures,  and,  in  the  meantime,  a  building  might  be  hired, 
in  whicn  beds  for  the  sick  could  be  made  until  the  hospital  was 
constructed.  If  the  heirs  did  not  perform  the  duty  within  the 
specified  time,  the  bishop  and  President  of  the  province  could 
insist  on  its  fulfilment.' 

4.  If  a  gift  to  charitable  uses  could  not  be  carried  into  eifect  in 
the  manner  in  which  the  testator  provided,  his  main  design  mnsi 
be  observed,  and  the  property  must,  in  some  other  form,  be  devoted 
to  a  charitable  use.  This  was  not  so  wide  a  departure  from  the 
intention  of  the  donor  as  it  might  seem,  because  the  principal  rea^ 
son,  "  the  forgiveness  of  sins,"  would  still  exist.  The  cy  pris 
doctrine,  thus  originated,  is  not  theoretically  objectionable  so  long 
as  the  primal  idea  of  charitable  gifts  prevailed ;  the  religious  dnty 
of  the  donor  and  his  consequent  reward. 

Like  principles  prevailed  if  the  testator  made  the  poor  his  heirs. 
The  hospital  of  the  State  or  city  obtained  the  property,  and  its 
managers  divided  the  income  among  the  sick,  either  through  the 
receipt  of  rents,  if  lands  were  given,  or,  if  movable  property  had 
been  bestowed,  by  the  purchase  of  immovable,  so  that  an  annual 
and  permanent  support  might  be  secured  to  them.  "  For  who 
need  help  more  than  those  who  find  themselves  in  poverty  and  in 
a  hospital,  and  who,  on  account  of  corporeal  weakness,  caanot 
obtain  the  means  of  life."  The  hospital  stands  in  the  position  of 
an  heir :  can  bring  actions  for  debts,  and  must  respond  to  creditors. 
If  there  are  several  hospitals,  then  the  gift  went  to  the  one  which 
needed  it  most,  to  be  determined  by  the  bishop.    These  provisions 

I  Cod.  1,  2,  19. 

s  The  objeoto  to  which  gifts  *<  ad  pias  caasas"  might  be  made  were  chuTohea^ 
hospitals,  houses  for  the  sick,  poor,  aged,  and  for  foundlings,  the  poor  themseWM^ 
and  the  StatA.    Id. 
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were  only  applicable  in  cases  of  uncertainty  in  the  disposition  of 
the  property.  If  the  donee  was  ascertained,  whether  an  indivi- 
daai,  or  an  organization  for  charitable  purposes,  the  funds  belonged 
to  the  person  or  organization  designated.  Sin  autem  in  personam 
eertam  venerabilem  certumve  domum  respexerit,  ei  tantummodo 
Lereditatem  v^l  legatum  competere  sancimus.  This  decree  was 
accompanied  with  the  sternest  threats  in  case  the  administrators 
of  the  property  derived,  or  allowed  others  to  derive,  any  personal 
advantage  from  this  sacred  trust. 

5.  A  gift  to  pious  uses  was  privileged  above  other  legacies. 
Thus,  as  a  general  rule,  a  testator  could  not  so  dispose  of  his  pro- 
perty as  to  withdraw  it  entirely  from  his  heirs.  The  part  of  his 
estate  which  they  could  claim  was  termed  the  '^falcidian  portion." 
But  a  testator  could,  by  adopting  a  particular  form,  bestow  all  his 
property  for  pious  purposes,  even  though  his  object  was  to  evade 
the  law,  (ad  declinandum  legem  falcidiam.)  Justinian  is  careful 
enough  to  provide,  in  a  special  title,  how  this  evasion  may  be  made 
by  the  testator.*  This  idea  of  the  privileged  character  of  a  legacy 
to  pious  uses,  which  had  its  germ  in  the  civil  law,  produced  most 
fruitful  results  when  transplanted  into  the  canon  and  ecclesiasti- 
cal law,  as  will  be  seen  hereafter  in  citations  from  Swinburne  and 
other  authorities. 

6.  The  State  favored  this  class  of  gifts  by  providing  that  they 
flbould  be  exempt  from  taxation  for  profits,  and  also  by  establish- 
ing a  different  term  of  prescription  in  claiming  them,  from  that 
which  prevailed  in  other  cases.     Code  1,  2,  23. 

11. — The  method  of  administering  charities, — 1.  The  general  con- 
trol of  a  charity,  if  not  placed  by  the  testator  under  the  care  of 
particular  persons,  was  given  to  the  bishop  or  governors  of  hospi- 
tals, but  they  were  not  independent  of  the  State.  Thus,  in  the 
directions  of  Leo  and  Anthemius  respecting  the  application  of 
funds  set  apart  for  the  redemption  of  captives,  it  was  required 
that  the  bishop  should  make  known  to  the  governor  of  the  pro- 
vince, by  a  written  statement,  the  time  when  the  funds  were 

i  Code»  1,  8,  49. 
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received  and  the  amount  paid.  After  the  lapse  of  a  year  he  wu 
required  to  state,  in  the  same  manner,  the  number  of  captives  re- 
deemed, and  the  amount  paid  for  them,  so  that  it  might  be  ceriaiL 
that  the  pious  intentions  of  the  testator  were  carried  into  effect 
In  all  these  engagements  the  bishop  was  expected  to  act  gratui- 
tously, in  order  that  the  funds  might  not,  under  the  pretence  of 
beneficence,  be  wasted  in  the  expenses  of  courts.  Justinian  pro- 
vided that  no  gift  to  the  bishop  or  a  governor  of  a  hospital  should 
belong  to  him  personally,  but  should  be  devoted  to  the  charitable 
purpose.  He  urges  the  celibacy  of  the  clergy,  on  the  ground 
that  charitable  funds  will  otherwise  be  wasted  in  providing  for 
their  families.^ 

2.  While  the  testator  oould  select  those  who  should  dispense  his 
bounty,  the  bishop  superintended  their  management,  being  required 
"  to  have  a  watchful  eye  over  them,  to  praise  them  when  they  ful- 
filled their  duty,  to  chide  and  remove  those  who  are  negligent,  and, 
in  such  case,  to  appoint  other  trustees,  who  had  the  true  fear  of 
God  in  their  hearts,  and  the  final  day  of  judgment  in  their  eye." 

3.  But  it  was  not  enough  that  the  law  had  thus  placed  the  bishop 
over  the  governor  of  the  charity,  and  had  made  that  ecclesiastic,  in 
turn,  amenable  to  the  archbishop  or  to  the  Governor  of  the  Pro- 
vince. Every  citizen,  without  distinction,  was  empowered  to  make 
a  judicial  complaint  that  the  charitable  intention  of  the  testator 
was  not  fulfiled,  because  it  was  a  matter  that  concerned  the  public 
weal ;  and  the  bishop  was  solemnly  cautioned,  that  by  such  crimi- 
nal delay  on  his  part,  he  not  only  incurred  the  risk  of  punishment 
of  Heaven,  but  also  that  he  would  suffer  from  the  wrath  of  the 
Emperor.  This  remarkable  passage  from  the  Code,  shows  that 
the  great  principle  of  the  public  nature  of  a  charity^  was  judicially 
recognised  to  the  same  extent  as  at  present,  although  no  officer 
like  the  attorney-general  was  employed  to  represent  the  public,  in 
a  proceeding  to  establish  the  public  right.' 

4.  Provisions  of  a  complicated  nature  were  established,  to  pre- 
vent the  sale  or  alienation  of  charitable  estates.  Justinian  must, 
from  his  frequent  ordinances  on  this  subject,  have  paid  great  atten- 

1  Code»  I,  8,  42.  s  Code,  1,  8,  46. 
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cion  to  the  details  of  the  management  of  this  kind  of  property.  The 
tmstees,  who  for  the  time  being  had  the  control,  were  not  allowed 
to  componnd  the  yearly  rents  for  a  gross  sum,  and  thus  put  them- 
selves  in  a  position  to  expend  the  whole  estate.  ^'  Were  it  other- 
wise,  the  yearly  rents  and  the  eternal  remembrance  of  the  dead,  on 
account  of  which  he  left  the  property,  shall  not  remain^  but  it  and 
the  estates  will  vanish  together."  All  such,  and  other  alienations, 
were  declared  to  be  void,  and  the  gOYemor  of  the  charity  had,  not- 
withstanding the  alienation,  power  to  demand  the  property  again 
by  a  legal  proceeding.  No  period  of  prescription  barred  the  right. 
The  purchaser  had  no  claim  upon  the  fund  for  indemnity.^ 

In  another  constitution  Justinian  reiterates  his  statements  in 
respect  to  the  permanent  nature  of  a  charity,  and  rises  to  higher 
reasons  for  it  than  the  narrow  and  selfish  one  of  simply  preserving 
the  memory  of  the  deceased  donor.  "  While,"  he  says,  "  a  certain 
term  of  life  is  given  to  each  man  by  his  Creator,  which  ends  with 
death,  in  respect  to  those  pious  institutions  which  are  under  the 
continuing  protection  of  God,  this  is  not  the  case ;  and  so  long  as 
they  exist  (for  they  continue  forever,  so  long  as  the  name  of  Christ 
exists  and  is  worshipped  among  men),  it  is  just  that  their  revenues 
should  continue  forever,  in  order  that  they  may  serve  for  the  pious 
objects  which  will  themselves  never  cease."'  He  proceeds  to  enact, 
in  still  stronger  terms,  that  no  injury  shall  happen  to  these  institu- 
tions by  the  alienation  of  their  property,  but  that  they  may  demand 
it,  without  diminution,  from  the  purchaser.  Finally,  in  the  7th 
Novel  of  Justinian,  the  Emperor  established  a  digested  and  sys- 
tematic series  of  rules  respecting  the  right  of  churches,  hospitals, 
and  the  various  asylums  for  orphans  and  the  aged,' to  alienate  their 
property.  It  was  conceived  in  the  Greek  language,  that  it  might 
be  of  universal  application  to  his  empire.  All  right  of  alienation 
was  taken  away  from  each  of  these  institutions,  except  that  the 
Emperor  might  take  the  property,  if  necessary,  for  the  public  good. 

1  Code,  1,  8,  46.  »  a  Code,  1,  8,  67. 

*  These  institutions  were  always  classed  together  as  being  consecrated  to  God. 
I  Consecratn  Deo  sdes.  (Eoolesis  videlicet  Xenodochia,  et  atropha  et  orphanotro- 
I        plia.)    Const.  18,  Leo. 
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The  right  of  "eminent  domain"  can  be  exercised,  upon  the  princh 
pie  so  happily  established  in  modern  times,  by  paying  a  just  am- 
pentation.  This  remarkable  passage  is  as  follows :  "  Permittimud 
igitur  Imperatori  ut  si  quaedam  in  commane  utilis  et  ad  reipublica 
utilitatem  spectans  necessitas  adsit,  quseque  possessionem  ejosmodi 
rei  immobilis  qualem  proposuimus,  exigat,  eam  a  sahctissimis 
ecclesiis  reliquisque  sacrls  domibus  et  collegiis  illi  accipere  Uceat 
ut  tamen  semper,  sacree  domus  indemnes  serventur  et  ah  accipi- 
ente  res  oequalis  vel  major  quam  data  esty  vtcUsim  detur/*  The 
reason  given  for  the  exercise  of  the  right  is  also  far-seeing.  There 
is  but  a  slight  difference,  in  the  eye  of  reason,  between  such  pro- 
perty as  is  devoted  to  charity,  and  that  which  is  given  to  ordi- 
nary public  uses.  (Neque  enim  multum  inter  sc  differunt  sacerdo- 
tium  et  imperium  neque  res  sacrse  a  rebus  communibus  et  publicis.) 
He  but  anticipates  the  classification  of  charities  in  the  statute  of 
43  Elizabeth,  where  provisions  for  the  building  and  support  of 
bridges  are  coupled  with  the  supply  of  funds  for  the  support  of 
hospitals. 

This  constitution  also  protected  these  institutions  against  impro- 
per acquisitions.  If  sterile  land  was  sold  to  them  as  fertile,  or  even 
given  to  them,  it  could  be  returned,  and  the  price  demanded.  But 
if  land  had  been  sold  by  the  charitable  institution,  it  could  be 
demanded  again  without  returning  the  price  to  the  purchaser. 
This  was  a  penalty  imposed  upon  him  for  presuming  to  enter  into 
a  contract  which  was  forbidden  by  public  policy. 

Particular  churches  received  the  right  to  sell  their  property  on 
making  application  to  the  Emperor,  as  was  the  case  of  the  "  Church 
of  the  Resurrection"  at  Jerusalem  (40th  Novel).  "  The  prohibition 
against  alienation  was  established  for  the  good  of  the  church. 
Why  should  not  alienation  be  permitted  when  a  greater  good  can 
be  derived  from  the  sale?"^ 

The  general  law  was  subsequently  modified  by  a  provision  per- 
mitting the  property  to  be  alienated  to  pay  public  or  individual 

• • 

^  Corpus  juris  Cirilis,  Vol.  4,  p.  259,  £d.  Beok. 
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ilebtu  upon  a  judicial  examination  of  the  case,  and  with  the  observ- 
ance of  great  precautions  that  no  fraud  should  be  practised.^ 

The  general  scope  of  this  legislation  is  nowhere  more  clearly 
shown  than  in  the  special  provisions  established  for  the  province 
of  Mjsia.  It  appeared  from  the  representations  of  a  certain  bishop, 
that  many  houses  had  been  left  to  the  church  for  the  redemption 
of  captives  and  the  support  of  the  poor,  but  that  these  objects  could 
not  be  accomplished,  from  the  nature  of  the  property.  The  Empe- 
ror responds,  that  wherever  the  lands  yield  a  certain  rent  they 
must  not  be  sold,  for  the  charitable  object  can  be  accomplished  by 
means  of  the  rent.  But  if  the  property  yields  no  rent,  or  is  dilapi- 
dated, or  far  distant  from  the  church,  it  may  be  sold,  and  the  pro- 
ceeds applied  to  these  two  purposes  only,  in  favor  of  liberty  and 
Ufe ;  for  the  possession  of  property  cannot  be  so  necessary  as  is 
the  freedom  of  the  captive  and  the  sustentation  of  the  poor.  If  the 
land  was  sold  merely  on  accoifnt  of  its  distance,  the  testator  must 
have  given  in  his  will  his  consent  to  a  sale,  and  his  very  words 
most  be  incorporated  into  the  instrument  of  alienation.* 

These  various  provisions  are  systematized  in  the  one  hundred 
and  twentieth  constitution,  which  allows  charitable  property  in 
other  places  besides  the  metropolis  to  be  leased  by  a  perpetual 
lease  rendering  rent.  If  it  became  necessary  to  sell  land  to  pay 
debts,  it  was  to  be  publicly  advertised,  so  as  to  create  a  competi- 
tion among  purchasers.  The  buyer  was  to  pay  the  price  down. 
If  no  purchasers  could  be  found,  the  property  was  to  be  transft^rred 
to  the  creditor  at  a  valuation.  The  land  was  to  be  taken  instead 
of  payment,  the  tenth  part  of  the  estimated  value  being  added  to 
the  original  valuation,  as  its  price.' 

The  results  of  this  examination  may  be  briefly  recapitulated. 
The  Roman  law  greatly  encouraged  the  gift  of  property  for  chari- 
table purposes,  under  which  term  were  included  foundations  for 

>  C.  J.  C,  Vol.  4,  p.  280. 

«C.  J.  C,  Not.  66,  4  Vol.  886. 

*  Tho  meaning  of  this  sentence  may  not  have  been  correctly  apprehended.  The 
text  is,  "  justa  et  diligente  sBstimatione  facta,  atque  deoima  parte  totiiia  nstima* 
tionit  pretio  ad  eandem  quantitatem  addita  " 
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churches,  hospitals,  and  asylums  for  the  poor  and  aged.  It  could 
be  given  either  by  gift  inter  vivos,  causa  mortis,  or  by  will.  Im- 
movables could  be  devoted  to  such  purposes,  as  well  as  movable?, 
and  a  donor  might  direct  that  money  should  be  appropriated  to 
the  purchase  of  land.  No  legacy  of  this  kind  was  allowed  to  fail 
because  it  was  uncertain,  if  the  design  of  the  testator  was  to  bestow 
it  for  charitable  purposes.  Such  gifts  were  privileged  above  others. 
A  donor  who  had,  in  an  authentic  manner,  declared  his  intention 
to  make  such  a  disposition  of  his  property  could  be  compelled  to 
carry  it  into  effect. 

The  donor  could  himself  select  those  who  were  to  manage  his 
bounty  and  prescribe  the  purposes  to  which  it  should  be  applied. 
His  directions  must,  if  possible,  be  strictly  complied  with.  If  his 
intention  could  not  be  exactly  carried  out,  his  main  design  must 
be  accomplished.  If  he  made  no  selection,  the  gift  was  managed 
by  the  bishops  or  by  the  heads  of  hospitals  and  asylums.  They 
were  obliged,  in  some  cases  at  least,  to  render  an  account  of  their 
trust  Improper  "  trustees,  (as  we  may  term  them  for  want  of  a 
better  name,)  were  removed  and  new  onea  appointed.  Charities 
were  public  in  their  nature,  and  any  citizen  could  complain  if  they 
were  not  duly  administered.  Charitable  property  could  not  be  placed 
m  the  same  category  with  individual  property.  The  right  to  the 
latter  terminated  at  death ;  but  the  design  of  a  charitable  gift  was 
that  it  might  be  perpetual,  both  in  order  that  the  name  of  the 
founder  might  not  be  forgotten,  and  because  charitable  object9 
were  in  their  own  nature  enduring.  In  general  the  property  could 
not  be  sold,  although  it  might  be  leased.  The  transfer  was  con- 
trary to  the  policy  of  the  law,  and  the  purchaser  must  devote  the 
property  to  the  trust.  The  right  of  "  eminent  domain"  was,  how- 
ever, superior  to  that  of  the  charitable  use,  on  condition  of  the 
payment  of  a  just  compensation  for  the  property.  It  might  bA 
3old  for  the  payment  of  debts,  but  not  because  it  was  unproduc- 
tive, unless  it  so  happened  that  the  testator  had  expressed  an  in- 
tention to  that  effect  in  his  will,  and  then  only  in  special  cases. 

We  can  but  wonder  at  the  admirable  system  which  was  thus 
devised  in  the  main  by  a  single  emperor,  Justinian.     The  general 
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principles  of  this  branch  of  the  law,  as  administered  at  the  pre^^ 
sent  day,  were  then  elearlj  recognised. 

THE   ENGLISH   LAW  BEFORE  THE   STATUTE  OF  ELIZABETH. 

It  cannot  be  doubted  that,  after  the  fall  of  the  Roman  Empire, 
and  daring  the  middle  ages,  charitable  gifts  continued  to  be  made. 
The  limits  of  this  article  do  not  admit  any  full  citation  of  early 
cases.  The  great  motive  which  prevailed  during  the  empire  still 
continued  to  be  expressed,  the  "forgiveness  of  sins"  and  consequent 
reward.  No  more  striking  instance  of  this,  perhaps,  exists  than  a 
gift  made  by  Baldwin,  Count  of  Flanders,  in  the  year  of  the  Nor- 
man Conquest,  1066 :  "  Moreover j>  my  wife  desiring  to  be  a  par- 
taker with  me  in  almsgiving  and  reward  from  our  Lord,  and  re- 
membering that  word  of  the  Lord, '  I  was  a  stranger,  and  ye  took 
me  in ;  I  was  hungry,  and  ye  gave  me  food,'  I  have  given  a  villa 
to  a  church  for  the  support  and  refreshment  of  the  poor."'^ 

Without  stopping  to  show  that  charitable  gifts  of  a  similar  kind 
wcFC  made  in  England,  as  could  be  easily  done,  we  may  proceed 
to  inquire  in  what  methods  gifts  of  property  might  be  made. 
They  might  either  be  of  land  or  personal  property.  If  land  were 
transferred,  it  might  either  be  by  a  direct  conveyance,  through 
the  medium  of  uses,  or  in  certain  localities  by  a  will.  As  our 
object  is  to  investigate  the  jurisdiction  of  Chancery  to  enforce  the 
gift  in  this  class  of  cases,  the  inquiry  will  be  confined  to  the  ques- 
tion whether  a  transfer  of  land  for  charitable  purposes  could  be 
made  at  common  law  through  the  medium  of  feoffments  to  uses 
and  through  wills. 
1.  FeoffmenU  to  uses. 
It  is  not  necessary  to  our  discussion  to  trace  the  origin  of  uses 

1  Hein  do  not  appear  to  hsTe  readily  acquiesced  in  wills  of  this  kind,  at  leaht 
if  ve  may  judge  from  the  objurgations  contained  in  the  instruments  of  donation 
One  is  as  foUows:  "If  any  of  our  heirs  shall  oppose  this  donation,  let  him  bfe 
iBsthematized,  and  his  name  be  blotted  out  of  the  celestial  book  of  the  liring;  let 
lum  be  a  consort  of  Judas  Iscariot,  and,  if  he  will  not  alter  his  purpose,  may  God 
change  his  senses  and  inyoWe  him  in  the  doom  of  Ananias  and  Sapphira,"  p  24. 
These  maledictions  would  lead  to  the  conclusion  that  Ugal  remedies  were  quit« 
imperfecL    Codex  Donationum  Piarum.    Brussels,  1S24. 
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and  the  jurisdiction  of  Chancery  over  them.  It  is  well  known  that 
they  had  their  origin  in  the  Roman  law,  and  were  introduced  into 
England  through  the  medium  of  the  clerical  chancellors.  It  came 
to  be  settled  that  an  owner  of  land  could,  by  simply  making  a 
feoJBfment  of  his  land  to  another  for  his  own  use,  enable  himself  to 
make  a  disposition  of  his  property  in  a  different  manner  from  what 
he  could  otherwise  have  done.  This  arrangement  would  have  been 
void  at  common  law,  as  being  contradictory  to  the  feofiment.' 
But  this  very  fact  was  a  good  reason  why  it  should  have  been  en- 
forced in  Chancery,  as  being  against  conscience,  not  to  fulfil  the 
direction  of  the  feoffor.  Thus  the  chancellor  says,  in  the  Teai 
Book  7  H.  VII.  f.  12 :  "  Where  there  is  no  remedy  at  common  law. 
there  may  be  good  remedy  in  conscience,  as,  for  example,  by  a 
feoffment  upon  confidence,  the  feoffor  has  no  remedy  by  common 
law,  and  yet  by  conscience  he  has ;  and  so,  if  the  feoffee  transfers 
to  another  who  knows  of  this  confidence,  the  feoffor,  by  means  of 
a  subpoena,  will  have  his  rights  in  this  Court."  The  justices  agreed 
with  him  in  opinion  that,  where  there  was  no  remedy  at  common 
law,  there  would  be  remedy  in  chancery.  The  reporter  adds,  quod 
nota.  The  original  owner  was  held  to  have  a  use  in  the  land 
which  he  could  enforce  in  that  court. '  He  could  direct  his  feoffors 
to  hold  the  property  for  the  use  of  another,  whereupon  such  person 
could  also  have  the  use  enforced  in  his  favor.  This  principle  could 
be  used  to  enable  the  owner  of  the  land  to  make  a  will,  for  he 
could  make  a  feoffment  of  the  land  to  the  use  of  his  will.  The 
will  operated  simply  as  a  direction  to  the  feoffors  to  whose  use 
they  were  to  hold  the  land  after  his  death.  This  person  stood  in 
the  place  of  the  feoffor,  and  could  enforce  the  direction  in  Chan- 
cery, and  thus  the  heir  might  be  disinherited. 

1  June,  J.,  expresses  the  reason  for  this,  (Year  Book,  7  H.  VI.  48 :)  "One  da/' 
between  Westminster  and  Charing  Cross,  I  met  Master  Hank,  (whom  God  assoilsie,] 
And  he  demanded  of  me  whether,  if  he  should  enfeoff  me  in  fee,  proviso  that  h« 
should  always  have  the  profits  of  the  land,  who  should  have  them.  And  I  repliN 
the  feoffee  for  the  deed  shall  be  taken  more  to  the  advantage  of  the  feoffee  than  of  thi 
feoffor,  so  the  feoffment  shall  be  good  and  the  proviso  void,  and  this  was  his  opin 
ion."  This  little  glimpse  of  two  ancient  lawyers  talking  law  as  they  met  in  tht 
street,  is  not  without  interest. 
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It  is  not  easy  to  say  at  what  time  this  doctrine  was  first  esta- 
blished. The  earliest  case  in  which  the  question  is  known  to  have 
been  discussed,  is  in  Statham's  Abridgment,  31  H.  VI.,  title  Con- 
science, A.  D.  1453.  The  case  was  heard  in  the  Exchequer  Cham- 
ber before  all  the  judges.  It  was  common,  at  that  time,  to  adjourn 
Chancery  questions  into  this  Court,  as  will  be  seen  hereafter. 

*  "The  clerk  of  the  rolls  reported  a  matter  in  Chancery  that  one 
had  made  a  feoffment  of  trust,  and  had  declared  his  will  to  the 
feoffee  after  the  feoffment  that  one  of  his  daughters  should  have  the 
land.  And  afterwardsi  he  came  to  the  said  feoffee,  and  said  that  the 
one  who  had  the  land  did  not  wish  to  marry,  &c.,  and,  therefore,  he 
revoked  his  will,  and  desired  that  another  daughter  should  have  the 
land  after  his  decease.  Then  he  died,  and  the  question  was  which 
of  the  two  daughters  had  the  land."  It  will  be  observed  that  the 
very  statement  of  the  case  involves  the  idea  that  the  trust  could 
be  enforced,  so  as  to  disinherit  the  heir,  because,  otherwise,  the 
land  would  have  descended  to  the  two  daughters  equally  in  copar- 
cenary. After  the  various  judges  had  discussed  the  question,  For- 
tescue,  C.  J.,  remarked,  "  We  are  not  to  argue  law  in  this  case, 
but  conscience,  and  it  seems  to  me  that  he  could  change  his  will  for 
special  cause ;  put  the  case :  I  have  issue  a  daughter,  and  I  am 
sick,  and  I  enfeoff  a  man  and  say  to  him  that  my  daughter  should 
have  the  land  after  my  decease,  and  then  I  revive  and  have  issue 
a  son ;  now  it  is  right  that  my  son  should  have  the  land  because 
he  is  my  heir,  and  if  I  had  had  a  son  at  the  time,  I  would  not  have 
made  such  a  will ;  and  the  law  is  the  same  if  I  will  that  one  of  my 
sons  should  have  the  land,  and  he  becomes  a  robber,  &c.  And  con- 
science comes  from  con  and  8ciOy  to  know  at  the  same  time  with 
God ;  that  is,  to  know  his  will  as  near  as  possible  by  reason,  where 
fore  a  man  can  have  land  hy  our  law  and  by  eoneeience  he  will  be 
condemned."  One  of  the  judges  then  expressed  himself  to  the 
effect  that  the  uses  of  the  feoffment  could  not  be  declared  after 
the  making  thereof,  but  only  contemporaneously  with  it ;  but  this 
was  denied  by  the  others,  and  Statham  remarks  that  the  residue 
of  the  matter  must  be  sought  in  Chancery. 

1 1  Gamp.  Ld.  Chanoellon,  819^20.    Coke,  J 
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This  case  shows  that  the  distinction  between  law  and  equity  waB 
well  understood.  The  term  '^  conscience"  is  used  as  in  other  in* 
stances,  to  indicate  the  jurisdiction  of  a  court  of  equity.  Fortes- 
cue  was  familiar  with  general  principles  of  jurisprudence.^  From 
the  instances  he  puts^  he  could  have  had  no  doubt  that  the  decla- 
ration of  uses  could  be  supported  against  the  heir.  The  edition 
of  Statham's  book,  in  which  this  case  is  found,  was  printed  in 
1470,  only  seventeen  years  after  the  decision. 

Lord  Bacon's  view  of  the  law,  before  the  statute  of  uses,  was 
evidently  the  same.  "  Men  used  this  device  to  make  a  will.  They 
conveyed  their  full  estates  of  their  lands,  in  their  good  health,  to 
friends  in  trust,  properly  called  feoffees  in  trust,  and  then  they 
would  by  their  wills  declare  how  their  friends  should  dispose  of 
their  lands,  and  if  those  friends  would  not  perform  it,  the  Court 
of  Chancery  was  to  compel  them,  by  reason  of  trust,  and  this  trust 
was  called  the  use  of  the  land,  so  as  the  feoffees  had  the  land  and 
the  party  himself  had  the  use ;  which  use  was  in  equity  to  take  the 
profits  for  himself,  and  that  the  feoffees  should  make  such  an  estate 
as  he  should  appoint  them ;  and  if  he  appointed  none,  then  the 
U8e  ihould  go  to  the  hetr,  as  the  estate  itself  of  the  land  should 
have  done,  for  the  use  was  to  the  estate  like  a  shadow  following 
the  body."' 

In  all  cases  of  feoffments  to  uses,  this  extract  shows,  with  moat 
transparent  clearness,  that  the  use  could  be  enforced  in  chancery 
against  the  feoffees,  and  that  the  only  question  with  the  court  waa, 
whether  the  testator  had  properly  appointed  the  nse ;  if  not,  the 
liM  desoended  to  the  heir,  for  that  was  all  the  interest  that  hia 
ancestor  had  after  the  feoffment.  The  heir  could  then  compel  the 
feoffees  to  convey  to  him. 

It  is  true  that  Lord  Bacon,  in  his  ^^  Beading  on  the  statute  of  useS|** 
raises  some  doubt  whether  the  decree  could  be  made  against  the 
heir  of  the  feoffee  as  well  as  against  the  feofiee  himself.  Thia 
point,  however,  does  not  militate  against  the  remsdiy-  but  only 
9^9Ausk,  its  extent.    In  other  words,  this  at  least  was  true,  that  sa 

1 1  Cunp.  Ld.  Chan.  818. 

s  Lord  BMon*8  Tsaet  on  ^  Uw  I7«e  of  Uia  Law/'  ^  ^7,  iKmdon,  1689. 
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long  as  the  feoffee  livedo  any  use  declared  by  the  last  will  of  the 
feoffor  coald  be  enforced  against  him.  But  it  is  at  least  doubtful 
irhether  Lord  Bacon's  statement  upon  this  last  point  is  historically 
eorrect.  The  case  to  which  he  refers  is  probably  the  Year  Book 
8  K  IV.  6.  A  suit  in  chancery  was  brought  against  three  execu- 
fc^n,  and  only  one  appeared.  The  question  was  whether  the  suit 
ciirld  proceed  in  the  absence  of  the  others.  The  court,  after  de- 
ti'Vmg  that  it  could  not,  converse  in  respect  to  the  question  whether  a 
**  f?ubpoena"  would  lie  against  the  executor  or  heir.  And  Choke,  J., 
wi  that  he  had  brought "  subpoenas**  against  the  heir  of  the  feoffee, 
and  the  matter  was  for  a  long  time  debated.  The  opinion  of  the 
ehancellor  and  the  justices  was,  that  it  did  not  lie  against  the  heir, 
vherefore  the  plaintiff  must  sue  a  bill  in  Parliament.  Fairfax  said 
ikat  thi$  was  a  good  subject  to  dispute  ahout^  after  the  others  (mean- 
ing the  executors)  had  come  in^  ^c.^  Choke's  statement,  that  he 
lad  known  of  such  suitSj  is  certainly  greatly  to  be  preferred  to 
llhe  mere  dicta  of  the  judges  without  argument.  Fairfax's  remark 
«how8  that  the  question  was  not  to  be  treated  as  settled.  The 
Lord  Chancellor  had  occupied  his  seat  only  for  a  few  months. 
'  Lord  Bacon's  version  of  this  case  would  lead  to  the  idea  that 
jCkoke  thought  there  were  no  instances  of  suing  the  heir,  while 
Choke,  himself,  says  directly  the  contrary,  and  that  it  was  the 
fdvice  of  the  judges  that  the  subpoena  did  not  lie,  when  it  was 
jeridently  a  mere  dictum,  and  the  decision  was  postponed. 
j  It  may  be  urged  that  the  breach  of  trust  involved,  in  not  ful- 
illing  the  declaration  of  uses  upon  a  will,  was  properly  remedial 
only  in  the  spiritual  court.  This  proposition  was  urged  to  the 
chancellor  in  the  8th  E.  IV.,  Year  Book,  fol.  4,  and  was  overruled. 
It  was  claimed  that  a  case  of  a  breach  of  faith,  must  be  sued  in 
the  court  Christian ;  but  the  court  said  that  when  any  one  was 
damaged  by  the  non-performance  of  a  promise  involving  confi- 

'  The  original  French  is :  £t  fait  moTe  si  subpoena  gist  tb.  exeeut.  ou  enTS.  un 
kore.  £t  Chok  dit  que  11  sua  subpona  autfoits  ts.  le  heire  ^e  un  feoffee  et  le 
Miter  fait  longtemps  debate.  £t  Topinion  de  Chano  et  lee  justioes  que  il  ne  gist 
fM  euTs  le  heire,  per  que  il  sua  un  bill  al  Parliament.  Fairfax — Cest  matter  esl 
las  store  pur  disputer  apres  quand  ies  autres  veign.  &c. 

10 

Digitized  by  VjOOQIC 


146  THB  JURISDICTION  OF  THB  COURT  OP  CHANCERY 

dence,  he  shall  have  a  remedy  in  chancery.  It  was  then  said  thst 
it  was  the  "folly"  of  the  plaintiflf  to  have  trusted  the  defendant 
The  chancellor  replied,  so  you  might  say  if  I  enfeoff  a  man  in 
trusty  ^c.j  if  he  doe$  not  do  my  wiUj  I  shall  have  no  remedy  in 
common  law,  for  it  was  my  folly  to  enfeoff  a  person  who  would 
not  do  my  will,  hut  he  $hall  have  remedy  in  this  court,  far  Crod  u 
the  proctor  of  the  foolish,  ^c} 

It  will  be  remembered  that  no  infringement  of  the  principles 
of  chancery  took  place  by  sustaining  this  doctrine.  The  feoffee 
could  not  claim  want  of  consideration^  for  he  had  received  the 
land  upon  the  faith  that  he  would  fulfil  the  directions  of  the  tes- 
tator. The  same  principles  which  would  lead  the  Court  of  Chan* 
eery  to  enforce  a  contract  involving  a  pecuniary  consideration,* 
would  induce  it  to  compel  a  feoffee  to  fulfil  directions  made  in  a 
will. 

Later  authorities  are  clearly  in  the  same  direction.  Thus,  in 
Year  Book  15  H.  VII.  fol.  11,  it  was  said,  if  one  has  feoffees  upon 
confidence,  and  makes  his  will  that  they  shall  sell  his  land  to  pay 
his  debts,  the  creditors  can  compel  them  to  sell.  And  so,  if  the 
will  be  that  a  stranger  should  sell  this  land  to  J.  S.,  now  J.  S. 
can  compel  this  stranger,  by  subpoena,  to  sell  this  land  to  him. 

In  Year  Book  15  H.  VIL  fol.  12,  it  is  expressly  stated  that  the 
ordinary  or  bishop  had  nothing  to  do  with  wills  made  upon  feoff- 
ments to  uses.  Fineuz,  G.  J.,  said,  "  if  one  has  feoffees  upon  con- 
fidence, and  make  his  will  that  his  executors  shall  sell  his  land, 
now  if  the  executors  refuse  the  administration  of  the  goods,  stiU 
they  can  sell  the  land,  because  the  will  of  land  is  not  a  ^  testamen- 
tary thing,'  (n'est  chose  testamentaire,)  nor  have  the  executors 
anything  to  do  with  the  will,  except  that  they  have  a  special  power 
conferred  upon  them.  And  if  one  has  feoffees,  and  makes  his  will 
that  his  executors  shall  sell  his  land,  and  then  makes  no  executors : 

1  Original.^Per  Chancellor :  £t  issint  poles  dire  si  jeo  enfeoff  Bn  home  en  tmst* 
&o.y  s'il  ne  Toit  faire  ma  Tolunt  jeo  n*aTera  remedy  p*T0U8  ear  il  est  ma  foljr  d'en 
footfnr  ttel  person  que  ne  voii  ftkire  ma  volant,  fte.,  mes  il  avera  remedy  en  eesi 
eonrt  var  Dens  est  proeurator  fatuomm,  &o. 

<  This  was  done  in  87  H.  VI.,  1  Ld.  Camp.  819. 
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ion  the  ordinary  cannot  meddle  with  the  land,  nor  can  the  admin 
itrator,  for  the  ordinary  can  only  middle  with  the  testamentary 
natters — that  is,  with  goods,  and  consequently  the  same  mh 
ipplies  to  his  administrator,  who  is  his  deputy.  And  it  was  lately 
idjudged  in  the  Exchequer  Chamber,  by  all  the  judges  of  Eng- 
land, that  if  one  makes  a  will  of  his  land,  that  his  executors  shall 
lell,  kcy  if  the  executors  refuse  the  administration  and  to  be 
aecators,  neither  the  administrators  nor  ordinary  can  sell  or 
fclien.  And  if  one  makes  his  will  that  his  executors  shall  sell  his 
knd,  without  naming  them,  still,  if  they  refuse  administration  and 
to  he  executors,  they  can  sell  the  land."  The  other  judges  con- 
nrred  in  these  statements^ 

This  doctrine  is  evidently  in  accordance  with  principle.  The 
(round  of  the  bishop  or  ordinary's  jurisdiction  over  personal  pro- 
^rtj  was,  that  in  the  absence  of  a  will  it  should  be  used  by  him 
br  pious  purposes.  As  the  will  was  an  attempt  to  withdraw  the 
property  from  his  own  control,  he  was  allowed  to  examine  and  test 
Hs  validity.  But,  as  in  the  case  of  real  estate,  in  the  absence  of 
I  will  the  use  would  descend  to  the  heir^  no  reason  could  be  given 
for  his  adjudicating  the  question. 

The  result  would  seem  to  be  that  a  u$e  of  any  kind  could  be 
•nforced  by  the  Court  of  Chancery,  and  that  the  only  question 
ronaining  for  discussion  is,  when  and  in  what  cases  could  a  decla- 
latioD  for  charitable  purposes,  made  by  the  original  owner  to  th^ 
fcoflfee,  be  deemed  a  "use."  If  it  comes  within  the  definition  of 
Ait  term,  it  must,  on  general  principles,  be  enforced  in  that  court. 

The  examination  of  the  term  "  use"  will  be  deferred  until  the 
pestion  regarding  the  jurisdiction  of  chancery  over  mils  of  land^ 
>ade  in  accordance  with  the  custom  of  London  and  that  of  otner 
Realities,  is  discussed.  T.  W.  D. 

(7b  be  Contimted.) 
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RECENT  AMERICAN  DECISIONS. 

In  the  New  York  Court  of  Appeals. 

MOULTRIE   ET  AL.   V$.   HUNT. 

]  In  executing  a  will  of  personal  property,  the  testator  must  observe  the  formali- 
ties required  by  the  law  of  his  domicil,  and  not  those  of  the  place  where  the  will 
is  made.  The  maxim  **  locus  regit  actum"  has  no  place  in  English  or  American 
testamentary  jurisprudence.  This  principle  is  universally  true  when  the  domicil 
continues  to  the  time  of  the  testator's  death. 

2.  If  the  testator,  after  executing  the  will,  changes  his  domicil  and  resides  under 
another  jurisdiction  at  his  death,  the  formalities  required  by  the  new  domicil 
must  have  been  observed,  or  the  will  is  void. 

8.  A  will  is  an  inchoate  and  provisional  transaction  until  the  testator's  death,  and 
the  law  may  require,  after  its  execution,  new  formalities  to  be  complied  with. 
These,  as  well  as  other  formalities,  must  have  been  observed  by  all  testators 
domiciled  in  the  jurisdiction  at  the  time  of  their  death,  without  reference  to 
their  domicil  when  the  will  was  executed. 

4.  In  order  that  the  principles  of  "  comity"  may  be  invoked  in  favor  of  the  wills 
of  testators  domiciled  elsewhere,  they  must  have  resided  in  another  State  at  the 
time  of  their  death.  The  will  is  then  enforced  in  accordance  with  the  rules  of 
international  law  applicable  to  the  subject. 

6.  An  act  done  in  another  Stat«,  in  order  to  create  rights  which  our  Courts  ought 
to  enforce  on  the  ground  of  comity,  must  be  of  such  a  character,  that  if  done  in 
this  State  in  conformity  with  its  laws,  it  could  not  be  constitutionally  impaired 
by  subsequent  legislation.     Per  Dbnio,  J. 

6.  H.,  the  alleged  testator,  made  his  will  of  personal  estate  in  South  Carolina,  where 
he  then  resided.  He  did  not,  when  it  was  executed,  declare  to  the  subscribing 
witnesses  that  it  was  his  last  will  and  testament.  This  declaration  was  not  necea- 
sary  by  the  law  of  that  State,  and  it  was  conceded  that  the  will  was  at  the  time 
properly  executed  for  South  Carolina  purposes.  After  making  his  will  he  re- 
moved to  New  York,  where  he  resided  at  the  time  of  his  death.  In  this  State 
such  a  declaration  is  necessary.  He  died  without  republishing  his  will.  JleU^ 
that  the  will  was  void,  and  tliat  H.  died  intestate. 

7.  The  law  of  the  continent  of  Europe  is  not  to  be  resorted  to  in  determining  a 
question  of  this  kind,  until  the  sources  of  instruction,  fVimished  by  the  Courts 
and  jurists  of  England  and  of  this  country,  have  been  exhausted. 

The  opinion  of  the  Court  was  delivered  by 

Denio,  J. — One  of  the  requisites  to  a  valid  will  of  real  or  per- 
nonal  property,  according  to  the  Revised  Statutes,  is,  that  the 
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testator  should,  at  the  time  of  subscribing  it,  or  at  the  time  of 
acknowledging  it,  declare,  in  the  presence  of  at  least  two  attesting 
witnesses,  that  it  is  his  last  will  and  testament :  2  R.  S.,  p.  63, 
I  40.  The  will  which  the  Surrogate  of  New  York  admitted  to 
probate,  by  the  order  under  review,  was  defectively  executed  in 
this  particular — the  only  statement  which  the  alleged  testator  made 
to  the  witnesses  being  that  it  was  his  signature  and  seal  which 
was  affixed  to  it.  It  was  correctly  assumed  by  the  Surrogate  in 
his  opinion,  and  by  the  Supreme  Court  in  pronouncing  its  judg- 
ment of  affirmance,  that  the  instrument  could  not  be  sustained  as 
a  will  under  the  provisions  of  the  Revised  Statutes,  but  that,  if  it 
could  be  upheld  at  all,  it  must  be  as  a  will  executed  in  another 
State,  according  to  the  law  prevailing  there ;  and,  upon  that  view, 
it  was  established  by  both  these  tribunals  as  a  valid  testament. 
In  point  of  fact  the  instrument  was  drawn,  signed,  and  attested  at 
Charleston,  in  South  Carolina,  where  such  a  declaration  of  the 
testator  to  the  witnesses,  as  has  been  mentioned,  is  not  required 
to  constitute  a  valid  execution  of  a  will.  Mr.  Hunt,  the  alleged 
testator,  resided  at  that  time  in  Charleston ;  but,  some  time  before 
;  his  death,  he  removed  to  the  city  of  New  York,  and  he  continued 
to  reside  in  that  city  from  that  time  until  his  death.  The  will 
was  validly  executed  according  to  the  laws  of  South  Carolina. 

Although  the  language  of  our  statute,  to  which  reference  has 
I  been  made,  includes,  in  its  generality,  air  testamentary  disposi- 
tions, it  is,  nevertheless,  true,  that  wills,  duly  executed  and  taking 
effect  in  other  States  or  countries,  according  to  the  laws  in  force 
there,  are  recognised  in  our  Courts  as  valid  acts,  so  far  as  con- 
cerns the  disposition  of  personal  property :  Parsons  vs.  Lyman^ 
20  N.  Y.  103.    This  is  according  to  the  law  of  international  comity. 
^  Eyerj  country  enacts  such  laws  as  it  sees  fit  as  to  the  disposition 
'  of  personal  property  by  its  own  citizens,  either  inter  vivos  or  tes- 
i  tamentary ;  but  these  laws  are  of  no  inherent  obligation  in  any 
other  country.    Still,  all  civilized  nations  agree,  as  a  general  rule, 
to  recognise  titles  to  movable  property  created  in  other  States  or 
countries  in  pursuance  of  the  laws  existing  there,  and  by  parties 
domiciled  in  such  States  or  countries.     This  law  of  comity  is 
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parcel  of  the  manicipal  law  of  the  respective  countries  in  which  u 
is  recognised,  the  evidence  of  which,  in  the  absence  of  domestic 
legislation  or  judicial  decisions,  is  frequently  nought  in  the  trea& 
ises  of  writers  on  international  law,  and  in  certain  commentaries 
upon  the  civil  law,  which  treat  more  or  less  copiously  upon  sub- 
jects of  this  nature. 

If  the  alleged  testator  in  the  present  case  had  continued  to  be  an 
inhabitant  of  South  Carolina  until  his  death,  we  should,  according 
to  this  principle,  have  regarded  the  will  as  a  valid  instrument,  and 
it  would  have  been  the  duty  of  our  Probate  Courts  to  have  granted 
letters  testamentary  to  the  executors  named  in  it.  The  statute 
contemplates  such  a  case  when  it  provides  for  the  proving  of  sueh 
wills  upon  a  commission  to  be  issued  by  the  Chancellor,  and  for 
granting  letters  upon  a  will  admitted  to  probate  in  another  State : 
2  R.  S.,  p.  67,  §§  68,  69.  These  provisions  do  not  profess  to  define 
under  what  circumstances  a  will  made  in  a  foreign  jurisdiction, 
not  in  conformity  with  our  laws,  shall  be  valid.  It  only  assumes 
that  such  wills  may  exist,  and  provides  for  their  proof. 

The  question  in  the  present  case  is,  whether,  inasmuch  as  the 
testator  changed  his  domicil  after  the  instrument  was  signed  and 
attested,  and  was,  at  the  time  of  his  death,  a  resident  citizen  of 
this  State,  he  can,  within  the  sense  of  the  law  of  comity,  be  said 
to  have  made  his  will  in  South  Carolina.  The  paper  which  was 
signed  at  Charleston  had  no  efiect  upon  the  testator's  property 
while  he  remained  in  that  State,  or  during  his  lifetime.  It  is  of 
the  essence  of  a  will  that,  until  the  testator's  death,  it  is  ambula- 
tory and  revocable.  No  rights  of  property,  or  powers  over  pro- 
perty, were  conferred  upon  any  one  by  the  execution  of  this  instru- 
ment ;  nor  were  the  estate,  interest,  or  rights  of  the  testator  in  his 
property  in  any  way  abridged  or  qualified  by  that  act.  The  trans- 
action was,  in  its  nature,  inchoate  and  provisional.  It  prescribed 
the  rules  by  which  his  succession  should  be  governed,  provided  he 
did  not  change  his  determination  in  his  lifetime.  I  think  sufiicient 
consideration  was  not  given  to  this  peculiarity  of  testamentary  dis- 
positions, in  the  view  which  the  learned  Surrogate  t6ok  of  the  case. 
According  to  his  opinion,  a  will,  when  signed  and  attested  in  con- 
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fi  mitv  with  the  law  of  the  testator's  domicile  is  a  ^'  consummate 
and  perfect  transaction."  In  one  sense  it  is,  no  doubt,  a  finished 
affair ;  but  I  think  it  is  no  more  consummate  than  a  bond  would  be 
which  the  obligor  had  prepared  for  use  by  signing  and  sealing,  but 
had  kept  in  his  own  possession  for  future  use.  The  cases,  I  concede, 
are  not  entirely  parallel ;  for  a  will,  if  not  revoked,  takes  effect  by 
the  death  of  the  testator,  which  must  inevitably  happen  at  some 
time,  without  the  performance  of  any  other  act  on  his  part,  or  the 
will  of  any  other  party ;  while  the  uttering  of  a  written  obligation, 
intended  to  operate  inter  vivos^  requires  a  further  volition  of  the 
party  to  be  bound,  and  the  intervention  of  another  party  to  accept 
a  delivery  to  give  it  vitality.  But,  until  one  or  the  other  of  these 
circumstances— namely,  the  death,  in  the  case  of  a  will,  or  the  de- 
livery, where  the  instrument  is  an  obligation— occur,  the  instrument 
is  of  no  legal  significancy.  In  the  case  of  a  will  it  requires  the 
death  of  the  party,  and  in  that  of  a  bond  a  delivery  of  the  instru- 
ment, to  indue  it  with  any  legal  operation  or  effect.  The  existence 
of  a  will,  duly  executed  and  attested  at  one  period  during  a  testa- 
tor's lifetime,  is  a  circumstance  of  no  legal  importance.  He  must 
die  leaving  such  a  will,  or  the  case  is  one  of  intestacy :  Betts  vs. 
JaekiOTij  6  Wend.  178-181.  The  provisions  of  a  will  made  before 
the  enactment  of  the  Revised  Statutes,  and  in  entire  conformity 
with  the  law  as  it  then  existed,  but  which  took  effect  by  the  death 
of  the  testator  afterwards,  were  held  to  be  annulled  by  certain 
enactments  of  these  Statutes  respecting  future  estates,  notwith- 
standing the  saving  contained  in  the  repealing  act,  to  the  effect  that 
the  repeal  of  any  statutory  provision  shall  not  affect  any  act  done, 
&c.,  previous  to  the  time  of  the  repeal :  DePeystervs.  Clendenningy 
8  Paige,  295 ;  2  R.  S.,  p.  779,  §  5 ;  Bishop  vs.  Bishop,  4  Hill,  188. 
The  Chancellor  declared  that  the  trusts  and  provisions  of  the  will 
man  depend  upon  the  law  as  it  was  when  it  took  effect  by  the  death 
of  the  testator ;  and  the  Supreme  Court  a£Srmed  that  doctrine, 
lliere  is  no  distinction,  in  principle,  between  general  acts  bearing 
upon  testamentary  provisions,  like  the  statute  of  uses  and  trusts, 
and  particular  directions  regarding  the  formalities  to  be  observed 
in  authenticating  the  instrument ;  and  I  do  not  doubt  that  all  the 


Digitized 


by  Google 


152  MOULTRIE  ET  AL.  ts.  HUNT. 

lYills  executed  under  the  former  law,  and  which  fail  to  conform  tc 
the  new  one,  where  the  testators  survived  the  enactment  of  the 
Revised  Statutes,  would  have  been  avoided,  but  for  the  saving  in 
che  70th  section,  by  which  the  new  statute  was  not  to  impair  the 
validity  of  the  execution  of  a  will  made  before  it  took  effect :  2  R. 
S.,  p.  68.  If,  as  has  been  suggested,  a  will  was  a  consummated 
and  perfect  transaction  before  the  death  of  a  testator,  no  change 
m  the  law  subsequently  made  would  affect  it — the  rule  being,  that 
what  has  been  validly  done  and  perfected  respecting  private  rights 
under  an  existing  statute,  is  not  affected  by  a  repeal  of  the  law : 
Reg.  vs.  The  Inhabitants  of  Denton,,  18  Adolph.  &;  Ellis,  761,  per 
Lord  Campbell,  C.  J. 

If  then  a  will  legally  executed  under  a  law  of  this  State,  would 
be  avoided  by  a  subsequent  change  made  in  the  law  before  the 
testator's  death,  which  should  require  different  or  additional  for- 
malities, it  would  seem  that  we  could  not  give  effect  to  one  duly 
made  in  a  foreign  state  or  country,  but  which  failed  to  conform  to 
the  laws  of  this  State,  where,  at  the  time  of  its  taking  effect  by 
the  testator's  death,  he  was  no  longer  subject  to  the  foreign  law, 
but  was  fully  under  the  influence  of  our  own  legal  institutions. 
The  question  in  each  case  is,  whether  there  has  been  an  act  done 
and  perfected  under  the  law  governing  the  transaction.  If  there 
has  been,  a  subsequent  change  of  residence  would  not  impair  the 
validity  of  the  act.  We  should  be  bound  to  recognise  it  by  the 
law  of  comity,  just  as  we  would  recognise  and  give  validity  to  a 
bond  reserving  eight  per  cent,  interest,  executed  in  a  State  where 
that  rate  is  allowed,  or  a  transfer  of  property  which  was  required 
to  be  under  seal,  but  which  had  in  fact  been  executed  by  adding  a 
scroll  to  the  signer's  name  in  a  State  where  that  stood  for  a  seal 
or  the  like.  An  act  done  in  another  State,  in  order  to  create 
rights  which  our  courts  ought  to  enforce  on  the  ground  of  comity, 
must  be  of  such  a  character  that,  if  done  in  this  State,  in  confor- 
mity with  our  laws,  it  could  not  be  constitutionally  impaired  by 
subsequent  legislation.  An  executed  transfer  of  property,  real  or 
personal,  is  a  contract  within  the  protection  of  the  Constitution  of 
(he  United  States,  and  it  creates  rights  of  property  which  our  own 
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CoDStitution  guarantees  against  legislative  confiscation.  Yet,  I 
presume,  no  one  would  suppose  that  a  law  prescribing  new  qualifi- 
cations to  the  right  of  devising  or  bequeathing  real  or  personal 
property,  or  new  regulations  as  to  the  manner  of  doing  it,  and 
making  the  law  applicable  in  terms  to  all  cases  where  wills  had 
Lot  already  taken  effect  by  the  death  of  the  testator,  would  be 
constitutionally  objectionable. 

I  am  of  opinion  that  a  will  has  never  been  considered,  and  that 
it  is  not  by  the  law  of  this  State,  or  the  law  of  England,  a  perfect 
transaction,  so  as  to  create  rights  which  the  courts  can  recognise 
or  enforce,  until  it  has  become  operative  by  the  death  of  the  tes- 
tator. As  to  all  such  acts  which  remain  thus*  inchoate,  they  are 
in  the  nature  of  unexecuted  intentions.  The  author  of  them  may 
change  his  mind,  or  the  State  may  determine  that  it  is  inexpedi- 
ent to  allow  them  to  take  efiect,  and  require  them  to  be  done  in 
another  manner.  If  the  law-making  power  may  do  this  by  an  act 
operating  upon  wills  already  executed,  in  this  State,  it  would  seem 
reasonable  that  a  general  act,  like  the  statute  of  wills,  contained 
m  the  Revised  Statutes,  would  apply  itself  to  al|  wills  thereafter 
to  take  effect  by  the  death  of  the  testator  in  this  State,  wherever 
they  might  be  made ;  and  that  the  law  of  .comity,  which  has  been 
spoken  of,  would  not  operate  to  give  validity  to  a  will  executed  in 
another  State,  but  which  had  no  legal  effect  there  until  after  the 
testator,  by  coming  to  reside  here,  had  fully  subjected  himself  to 
our  laws ;  nor  then,  until  his  testamentary  act  had  taken  effect  by 
iiis  death. 

It  may  be  that  this  conclusion  would  not,  in  all  cases,  conform 
to  the  expectations  of  testators.  It  is  quite  possible  that  a  per- 
son coming  here  from  another  State,  who  had  executed  his  will 
before  his  removal,  according  to  the  law  of  his  former  residence, 
might  rely  upon  the  validity  of  that  act ;  and  would  die  intestate, 
contrary  to  his  intention,  in  consequence  of  our  laws  exacting 
additional  formalities  with  which  he  was  unacquainted.  But  it 
tnay  be  also  that  a  well-informed  man,  coming  here  under  the 
lame  circumstances,  would  omit  to  republish,  according  to  our 
laws,  his  will,  made  at  his  former  domicil,  because  he  had  concluded 
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not  to  give  legal  effect,  in  this  jurisdiction,  to  the  views  as  to 
the  disposition  of  his  property  which  he  entertained  when  it  was 
executed.  The  only  practical  rule  is,  that  every  one  must  be  sup- 
posed to  know  the  law  under  which  he  lives,  and  conform  his  acts 
to  it.  This  is  the  rule  of  law  upon  all  other  subjects,  and  I  do 
not  see  any  reason  why  it  should  not  be  in  respect  to  the  execution 
of  wills. 

In  looking  for  precedents  and  juridical  opinions  upon  such  a 
question,  we  ought,  before  searching  elsewhere,  to  resort  to  those 
of  the  country  from  which  we  derive  our  legal  system,  and  to 
those  furnished  by  the  courts  and  jurists  of  our  own  country.  It 
is  only  after  we  have  exhausted  these  sources  of  instruction  with- 
out success,  that  we  can  profitably  seek  for  light  in  the  works  of 
the  jurists  of  the  Continent  of  Europe. 

The  principle  adopted  by  the  Surrogate  is  that,  as  to  the  formal 
requirements  in  the  execution  of  a  will,  the  law  of  the  country 
where  it  was  in  fact  signed  and  attested,  is  to  govern,  provided 
the  testator  was  then  domiciled  in  such  country,  though  he  may 
have  afterwards  changed  his  domicil,  and  have  been  at  his  death  a 
domiciled  resident  of  a  country  whose  laws  required  different  for- 
malities. Upon  an  attentive  examination  of  the  cases  which  have 
been  adjudged  in  the  English  and  American  courts,  I  do  not  find 
anything  to  countenance  this  doctrine;  but  much  authority  of 
quite  a  different  tendency.  The  result  of  the  cases,  I  think,  ia 
that  the  jurisdiction  in  which  the  instrument  was  signed  and  a^ 
tested,  is  of  no  consequence,  but  that  its  validity  must  be  deter- 
mined according  to  the  domicil  of  the  testator  at  the  time  of  his 
death.  Thus,  in  Q-rattan  vs.  Appletoriy  3  Story's  R.  755,  the 
alleged  testamentary  papers  were  signed  in  Boston,  where  the 
N|t8sets  were,  and  the  testator  died  there,  but  he  was  domiciled  in 
the  British  Province  of  New  Brunswick.  The  provincial  statute 
required  two  attesting  witnesses,  but  the  alleged  will  was  unattested. 
The  court  declared  the  papers  invalid,  Judge  Story  stating  the 
rule  to  be  firmly  established,  that  the  law  of  the  testator's 
domicil  was  to  govern  in  relation  to  his  personal  property,  though 
:he  will  might  have  been  executed  in  another  State  or  country 
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where  a  different  rule  prevailed.  The  Judge  referred,  approving! j, 
to  Deie^batM  vs.  BerquieTy  1  Bin.  886,  decided  as  long  ago  as  1808. 
That  was  the  case  of  a  will  executed  in  St.  Domingo  by  a  person 
domiciled  there,  and  sought  to  be  enforced  in  Pennsylvania,  where 
the  effects  of  the  deceased  were.  It  appeared  not  to  have  been 
executed  according  to  the  laws  of  St.  Domingo,  though  it  was 
conceded  that  it  would  have  been  a  good  will  if  executed  by  a 
citizen  of  Pennsylvania.  The  alleged  will  was  held  to  be  invalid. 
In  the  opinion  delivered  by  Chief  Justice  Tilghman,  the  cases 
in  the  English  Ecclesiastical  Courts,  and  the  authorities  of  the 
writers  on  the  law  of  nations,  were  carefully  examined.  It  was 
declared  to  be  settled,  that  the  succession  to  the  personal  estate 
of  an  intestate  was  to  be  regulated  according  to  the  law  of  the 
country  in  which  he  was  a  domiciliated  inhabitant  at  the  time  of 
his  death,  and  that  the  same  rule  prevailed  with  respect  to  last 
wills.  I  have  referred  to  these  cases  from  respectable  courts  in  the 
United  States,  because  their  judgments  are  more  familiar  to  the 
bar  than  the  reports  of  the  spiritual  courts  in  England.  Sut  these 
decisions  are  fully  sustained  by  a  series  of  well  considered  judg- 
ments of  these  courts :  De  Bonneval  vs.  Be  Bannevalj  1  Curt.  856 ; 
Ourletf  vs.  Thamtony  2  Addams  6 ;  Stanley  vs.  BemeSj  3  Hag.  873; 
Oountesi  Feraris  vs.  ffertford,  8  Curt.  468.  It  was,  for  a  time, 
attempted  to  qualify  the  doctrine  in  cases  where  the  testator  was 
a  British  subject,  who  had  taken  up  his  residence  and  actual  domi- 
oil  in  a  foreign  country,  by  the  principle  that  it  was  legally  im- 
possible for  one  to  abjure  the  country  of  his  birth,  and  that  there- 
fore such  a  person  could  not  change  his  domicil ;  but  the  judgment 
of  the  High  Court  of  Delegates,  in  Stanley  vs.  BemeSy  finally  put 
the  question  at  rest.  In  that  case,  an  Englishman,  domiciled  in 
Portugal,  and  resident  in  the  Portuguese  Island  of  Madeira,  made 
a  will  and  four  codicils,  all  of  which  were  executed  according  to 
the  Portuguese  law,  except  the  two  last  codicils,  and  they  were 
all  executed  so  as  to  be  valid  wills  by  the  law  of  England,  if  it 
governed  the  case.  Letters  were  granted  upon  the  will  and  two 
first  codicils,  but  the  other  codicils  were  finally  pronounced  against. 
The  reporter's  note  expresses  the  result  in  these  words :  "  If  a 
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testator  (though  a  British  subject)  be  domiciled  abroad,  he  must 
conform,  in  his  testamentary  acts,  to  the  formalities  required  by 
the  lex  domicilii.*'  See,  also,  Somerville  vs.  SomervilUj  5  Yes. 
750 ;  and  Price  ys.  Detohurst^  8  Simons  279,  in  the  English  Court 
of  Chancery. 

It  is  true  that  none  of  these  decisions  present  the  case  of  a 
change  of  domicil,  after  the  signing  and  attesting  of  a  will.  They 
are,  notwithstanding,  fully  in  point,  if  I  have  taken  a  correct  view 
of  the  nature  and  effect  of  a  will  during  the  lifetime  of  the  testa- 
tor. But  the  remarks  of  judges  in  deciding  the  cases,  and  the 
understanding  of  the  reporters  clearly  show,  that  it  is  the  domicil 
of  the  testator  at  the  time  of  his  death  which  is  to  be  considered 
in  seeking  for  the  law  which  is  to  determine  the  validity  of  the  will 
Thus,  in  De  Bonneval  vs.  De  Bonneval,  the  question  was  upon  the 
validity  of  the  will  executed  in  England,  of  a  French  nobleman^ 
who  emigrated  in  1792,  and  died  in  England  in  1836.  Sir  Her- 
bert Jenner  states  it  to  have  been  settled  by  the  case  of  Stankg 
vs.  BerneSy  that,  the  law  of  the  place  of  the  domicil,  and  not  the 
lex  loci  rei  Mitx  governed  '^  the  distribution  of,  and  succession  to, 
personal  property  in  te$tacy  or  intestacy."  The  reporter's  note 
is,  that  the  validity  of  a  will  ^*  is  to  be  determined  by  the  law  of 
the  country  where  the  deceased  was  domiciled  cU  his  death." 

Nothing  is  more  clear  than  that  it  is  the  law  of  the  country 
where  the  deceased  was  domiciled  at  the  time  of  his  death,  which  is 
to  regulate  the  succession  of  his  personalty  in  the  case  of  intestacy. 
Judge  Story  says,  that  the  universal  doctrine,  as  recognised  by  the 
common  law,  is,  that  the  succession  to  personal  property,  ab  inteS" 
tatOy  is  governed  exclusively  by  the  law  of  the  actual  domicil  of  the 
intestate  at  the  time  of  his  death:  Gonf.  Laws,  §  481.  It  would  be 
plainly  absurd  to  fix  upon  any  prior  domicil  in  another  country. 
The  one  which  attaches  to  him  at  the  instant  when  the  devolution 
of  property  takes  place,  is  manifestly  the  only  one  which  can  have 
anything  to  do  with  the  question.  Sir  Richard  Pepper  Arden, 
Master  of  the  Rolls,  declared,  in  Somerville  vs.  Somerville^  that  the 
rule  was,  that  the  succession  to  the  personal  estate  of  an  intestate 
was  to  be  regulated  by  the  law  of  the  country  in  which  he  was 
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domiciled  at  the  time  of  his  death,  without  any  regard  whatever 
to  the  place  of  nativity,  or  the  place  where  his  actual  death  hap- 
pened, or  the  local  situation  of  his  effects. 

Now,  if  the  legal  rules  which  prevail  in  the  country  where  the 
deceased  was  domiciled  at  his  death,  are  those  which  are  to  be 
rej>orted  to  in  case  of  an  intestacy,  it  would  seem  reasonable  that 
•  th«  laws  of  the  same  country  ought  to  determine,  whether  in  a  given 
cade,  there  is  an  intestacy  or  not,  and  such  we  have  seen  was  the 
view  of  Chief  Justice  Tilghman.  Sir  Lancelot  Shadwell,  Vuce- 
Chancellor,  in  Price  vs.  Dewhurst^  also  expressed  the  same  view. 
He  said,  ^^  I  apprehend  that  it  is  now  clearly  established  by  a  great 
vsriety  of  cases,  which  it  is  not  necessary  to  go  through  in  detail, 
that  the  rule  of  law  is  this :  that  when  a  person  dies  intestate,  his 
personal  estate  is  to  be  administered  according  to  the  law  of  the 
country  in  which  he  was  domiciled  at  the  time  of  his  death,  whether 
he  was  a  British  subject  or  not ;  and  the  question  whether  he  died 
inteBtate  or  notj  must  be  determined  by  the  law  of  the  same  country.'' 
The  method  of  arriving  at  a  determination  in  the  present  case, 
according  to  this  rule,  is  to  compare  the  evidence  of  the  execution 
of  his  will  with  the  requirements  of  the  Revised  Statutes.  Such  a 
comparison  would  show  that  the  deceased  did  not  leave  a  valid  will, 
and,  consequently,  that  he  died  intestate. 

Being  perfectly  convinced  that  according  to  the  principles  of 
the  common  law,  touching  the  nature  of  last  wills,  and  according 
to  the  result  of  the  cases  in  England  and  in  this  country,  which 
have  been  referred  to,  the  will  under  consideration  cannot  be  sus- 
tained, I  have  not  thought  it  profitable  to  spend  time  in  collecting 
the  sense  of  the  foreign  jurists,  many  of  whose  opinions  have  been 
referred  to  and  copiously  extracted,  in  the  able  opinion  of  the 
learned  Surrogate,  if  I  had  convenient  access  to  the  books,  which 
is  not  the  case. 

I  understand  it  to  be  conceded  that  there  is  a  diversity  of  opinion 
upon  the  point  under  consideration  among  most  writers ;  but  it  is 
Baid  that  the  authors  who  assert  that  the  doctrine  on  which  I  have 
been  insisting,  are  not  those  of  the  highest  character,  and  that  their 
opinions  have  been  criticised  with  success  by  M.  Felix  himself,  n 
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systematic  writer  of  repatation  on  the  conflict  of  laws.  Judge 
Story,  however,  who  has  wrought  in  this  mine  of  learning  with  a 
degree  of  intelligence  and  industry  which  has  excited  the  admira- 
tion of  English  and  American  judges,  has  corae  to  a  different  con^ 
elusion.  His  language  is,  ^'  but  it  may  be  asked,  what  will  be  the 
effect  of  a  change  of  domicil  after  a  will  or  testament  is  made,  of 
personal  or  movable  property,  if  it  is  valid  by  the  law  of  the  place  . 
where  the  party  was  domiciled  when  it  was  made,  and  not  valid  by 
the  law  of  his  domicil  at  the  time  of  his  death  ?  The  terms  in 
which  the  general  rule  is  laid  down  would  seem  sufficiently  to  estab- 
lish the  principle  that  in  such  a  case  the  will  and  testament  is  void; 
for  it  is  the  law  of  his  actual  domicil  at  the  time  of  his  death,  and 
not  the  law  of  his  domicil  at  the  time  of  his  making  his  will  and 
testament  of  personal  property,  which  is  to  govern :"  §  473.  He 
then  quotes  at  length  the  language  of  John  Yoet  to  the  same  gene- 
ral effect.  It  must,  however,  be  admitted  that  the  examples  put  by 
that  author,  and  quoted  by  Judge  Story,  relate  to  testamentary 
capa^^ity  as  determined  by  age,  and  to  the  legal  ability  of  the  lega^ 
tees  to  take,  and  not  to  the  form  of  executing  the  instrument  And 
the  Surrogate  has  shown,  by  an  extract  from  the  same  author,  that 
a  will  executed  in  one  country  according  to  the  solemnities  there 
required,  is  not  to  be  broken  solely  by  a  change  of  domicil  to  a 
place  whose  laws  demand  other  solemnities.  Of  the  other  jurists 
quoted  by  the  Surrogate,  several  of  them  lay  down  rules  diametri- 
cally opposite  to  those  which  confessedly  prevail  in  this  country 
and  in  England.  Thus,  TouUier,  a  writer  on  the  civil  law  of 
Franco,  declares  that  the  form  of  testaments  does  not  depend  upon 
the  law  of  the  domicil  of  the  testator,  but  upon  the  place  where 
the  instruvient  is  in  fact  executed ;  and  Felix,  Malin,  and  Pothier 
are  quoted  as  laying  down  the  same  principle.  But  nothing  is  more 
clear  upon  the  English  and  American  cases,  than  that  the  place  of 
executing  the  will,  if  it  is  different  from  the  testator's  domicil,  has 
nothing  to  do  with  determining  the  proper  form  of  executing  and 
attesting.  In  the  case  referred  to  from  Story's  Reports,  the  will 
was  executed  in  Boston,  bat  was  held  to  be  invalid  because  it  wa« 
not  attested  as  required  by  a  provincial  statute  of  New  Brunswick, 
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which  was  the  place  of  the  testator's  domiciL  But  if  the  present 
appeal  was  to  be  determined  according  to  the  civil  law,  I  should 
iesire  to  examine  the  authorities  more  fully  than  I  have  been  able 
to  do ;  but  considering  it  to  depend  upon  the  law  as  administered  in 
the  English  and  American  courts,  and  that  according  to  these  tri- 
banals  it  is  the  law  of  the  domicil  of  the  testator  at  the  time  of  his 
death  that  is  to  govern,  and  not  that  of  the  place  where  the  papei 
Happened  to  be  signed  and  attested,  where  that  is  different  from  his 
domicil  at  the  time  of  his  decease,  I  cannot  doubt  that  the  Surro- 
gate and  Supreme  Court  fell  into  an  error  in  establishing  the  will. 
I  have  not  overlooked  an  argument  which  has  been  addressed  to 
US,  based  upon  certain  amendments  of  the  Revised  Statutes,  con- 
tained in  chapter  820  of  the  act  of  1830.  The  revised  code  of  the 
State,  as  originally  enacted,  had  omitted  to  make  provision  for  the 
proving  of  wills,  where  the  attesting  witnesses  resided  out  of  the 
State,  and  their  attendance  here  could  not  be  procured.  The  Sur- 
rogates' Courts  to  which  they  committed  the  proof  of  wills  of  real 
and  personal  estates,  being  tribunals  of  special  jurisdiction,  and 
having  no  common  law  pow^s  like  the  Supreme  Court,  could  not 
issue  a  commission  in  such  cases,  and  hence  there  might  often  be  a 
failure  of  justice.  It  might  happen,  in  various  ways,  that  the  wit- 
nesses to  a  will  would  reside  out  of  the  jurisdiction  of  this  State. 
If  the  will  were  executed  here  by  a  resident  citizen,  in  the  usual 
manner,  the  witnesses  might  change  their  residence  and  live  in 
some  other  State  or  country,  when  it  came  to  be  proved ;  or  it 
might  be  executed  out  of  the  State  according  to  the  forms  pre- 
scribed by  our  statute  of  wills,  by  a  resident  of  this  State  who  was 
temporarily  abroad*  In  either  case,  the  will  would  be  perfectly 
valid,  though  the  Surrogate  having  jurisdiction  would  be  unable  to 
admit  it  to  probate  for  want  of  power  to  cause  the  testimony  to  be 
taken  and  returned*  To  remedy  this  inconvenience,  five  new  sec- 
tions were  introduced,  iu  1880,  by  way  of  amendment,  to  the  title 
of  the  Revised  Statutes^  respecting  the  proof  of  wills,  numbered 
from  68  to  67,  inclusive.  The  provision  which  they  make  is  limited 
to  the  case  of  ^^a  will  duly  executed  according  to  the  laws  of  this 
State,  where  the  witnesses  to  the  same  reside  out  of  the  jurisdiotioo 
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of  this  State  ;'*  and,  in  regard  to  such  wills,  it  is  enacted  tbat 
thej  may  be  proved  by  means  of  a  commission  issaed  by  the  Chan- 
cellor upon  the  application  of  any  person  interested ;  and  detailed 
directions  are  given  respecting  the  return  of  the  proof,  the  allow 
ance  of  the  will,  and  the  record  of  it  in  the  office  of  the  Surrogate 
having  jurisdiction. 

But,  thus  far,  the  proof  of  a  will  made  in  a  foreign  jurisdiction, 
according  to  the  laws  of  such  jurisdiction,  and  taking  effect  there 
by  the  death  of  the  testator,  was  left  unprovided  for.  Such  wills 
are  perfectly  valid  as  to  personal  assets  in  this  State,  as  was  shown 
in  Parsons  vs.  Lyman.  We  recognise  the  foreign  will,  according 
to  the  comity  of  nations,  just  as  we  do  the  rules  of  distribution  and 
of  inheritance  of  another  country  when  operating  upon  a  domiciled 
citizen  of  such  country  who  has  died  there,  leaving  assets  in  this 
State.  Then,  as  to  the  proof  of  such  wills,  the  section  following 
those  just  mentioned  provides  for  the  case  in  these  words : — "  Wills 
of  personal  estate,  duly  executed  by  persons  residing  out  of  this 
State,  according  to  the  laws  of  the  State  or  country  in  which  the 
same  were  made,  may  be  proved  under  a  commission  to  be  issued 
by  the  Chancellor,  and  when  so  proved,  may  be  established  and 
transmitted  to  the  Surrogate  having  jurisdiction,"  &c.,  §  68.  The 
remainder  of  the  section  provides  for  the  case  of  such  a  foreign 
will  which  has  been  proved  in  the  foreign  jurisdiction.  Letters  tes- 
tamentary are  to  be  issued  in  such  cases  upon  the  production  of  an 
authenticated  copy  of  the  will.  It  is  clearly  enough  implied,  per- 
haps, by  the  language  of  this  section,  that  the  will  to  be  proved 
and  established  under  its  provisions,  and  which  is  allowed  to  be  exe« 
cuted,  as  to  assets,  in  this  State,  must  be  a  legal  will,  according  to 
the  law  of  the  testator's  domicil  in  which  it  was  executed  ;  but,  for 
abundant  caution,  a  section  is  added  to  the  effect  that  **  no  will  of 
personal  estate,  made  out  of  this  State,  by  a  person  not  being  a 
citizen  of  this  State,  shall  be  admitted  to  probate  under  either  of  the 
preceding  provisions,  unless  such  will  shall  have  been  executed  ac- 
cording to  the  laws  of  the  State  or  country  in  which  the  same  was 
made,"  §  69.  Chancellor  Walworth  appears  to  have  understoo«I 
tlie  words,  '^  a  citizen  of  this  State,"  as  used  in  this  section,  to  refer 
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to  political  allegiance;  and,  ^Mn  the  matter  of  Roberts's  will/*  8 
Paige,  446,  he  held  that  the  will  then  in  question,  executed  in  the 
island  of  Cuba,  and  which  had  been  proved  under  a  comroission, 
and  had  been  shown  to  be  executed  according  to  the  laws  of  Spain, 
was  a  legal  will,  though  the  testator  was  a  resident  of  this  State  at 
the  time  of  his  death.     But  he  put  the  decision  on  the  ground  that 
thetestator  was  a  foreigner,  and  not  a  citizen,  though  domiciled  here, 
and  upon  a  verbal  construction  of  the  69th  section.    But  Mr.  Hunt, 
the  alleged  testator  in  the  will  now  in  question,  was  not  only  domiciled 
here,  but  he  was,  at  his  death,  a  citizen  of  this  State,  and,  conse- 
quently, the  section,  as  interpreted  by  the  Chancellor,  has  no  ap- 
plication to  the  case.     He,  however,  fully  admitted  the  rule  of  law 
to  be  as  I  have  stated  it,  in  cases  not  within  the  influence  of  the 
69th  section.     "  The  provision  of  the  Revised  Statutes  requiring 
wills  of  personal  property  to  be  executed  in  the  presence  of  two  wit- 
nesses,*' he  says,  ^*  does  not  apply  to  wills  executed  out  of  this 
State  by  persons  domiciled  in  the  State  or  country  where  the  will 
is  made,  and  who  continue  to  be  thus  domiciled  at  the  time  the  will 
takes  effect  by  death.*'     *^  As  the  testator  resided  in  this  State  at 
the  time  of  his  death,  in  1837,  this  will  would  be  valid  according 
to  the  law  of  the  testator  ^s  domicil  when  the  will  took  effect  hy  deaths 
if  he  had  been  a  citizen  at  that  time.     But,  as  he  was  a  foreigner, 
and  there  is  no  evidence  that  he  was  ever  naturalized  here,  the 
unendments  of  the  Revised  Statutes  of  1880,  under  which  the  pre- 
sent proceedings  are  instituted,  expressly  prohibit  the  admitting  of 
^he  will  to  probate  by  a  decree  of  this  Court,  unless  it  was  also  duly 
executed  according  to  the  laws  of  the  country  where  it  was  actually 
made."    But  for  this  case,  I  should  have  been  of  the  opinion  that 
the  words,  "  a  citisen  of  this  State,"  as  used  in  the  69th  section, 
did  not  refer  to  political  allegiance,  but  were  used  in  the  sense  of  a 
domiciled  inhabitant  of  this  State.     The  meaning  of  the  section 
would  then  be,  that,  if  a  person,  other  than  a  domiciled  inhabitant 
of  this  State,  makes  his  will  out  of  this  State,  it  must  be  executed 
according  to  the  laws  of  the  State  or  country  where  made,  or  it  can- 
not be  admitted  to  probate  here,  according  to  the  preceding  pro 
visions  of  the  act.     The  Chancellor  seems  to  me  to  have  taken  the 
11 
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same  view  of  the  statute  when  passing  upon  the  execution  of  the 
will  of  Catharine  Roberts :  8  Paige,  519.  He  says,  "  The  statute, 
in  express  terms,  authorizes  a  will  personally  executed  out  of  the 
State,  by  a  person  not  domiciled  here^  to  be  admitted  to  probate, 
provided  it  is  duly  executed  according  to  the  laws  of  the  State  or 
country  where  the  same  was  made ;  and  prohibits  all  other  foreign 
wills  from  being  admitted  to  probate,  under  the  special  provisiouB 
incorporated  into  the  statutes  of  April,  1880."  The  words,  "a 
person  not  domiciled  here,"  are  used  in  the  paraphrase  as  the 
equivalent  of  "  a  person  not  being  a  citizen  of  this  State,"  and  I 
think  that  rendering  is  perfectly  correct.  The  provisions  of  the 
act  do  not,  in  my  opinion,  suggest  any  distinction  between  the  place 
where  a  will  is  actually  signed  and  attested  and  that  in  which  it 
takes  e£fect  by  the  death  of  the  testator.  They  are  intended  to 
provide  simply  for  the  case  of  the  will  of  a  person  domiciled  out  of 
the  State  which  it  is  desired  to  prove  here ;  and  the  statutory  man- 
date is,  in  effect,  that  it  shall  not  be  established  here  unless  it  was 
executed  according  to  the  requirements  of  the  foreign  law. 

The  will  under  immediate  consideration  was  not,  we  think,  legally 
executed,  and  the  determination  of  the  Surrogate  and  of  the 
Supreme  Court,  which  gave  it  effect,  must  be  reversed. 

CoMSTOCK,  Ch.  J.,  LoTT,  James,  and  Hoyt,  JJ.,  concurred. 

The  precise  question  discussed  and  tion  are  weU  established,  and  CTinoe  the 

adjudged  in  this  case,  has,  it  is  beliered,  correctness  of  the  decision, 

not  been  decided  in  England.     In  this  I.  It  is  a  well  settled  rule  in  regard 

country,  the  only  case  in  which  it  has  to  contracttt  that  the  law  of  the  place 

been  previously  adjudged,  is  Nat  vs.  where  they  are  made  controls  the  for- 

Coons,  10  Missouri,  548.     The  will  in  malities  and  solemnities  attending  their 

that  case  was  executed  in  Mississippi,  execution.    If  ralid  there,  they  are  valid 

the  testator's  domicil,  in   1886.     The  everywhere. 

testator  removed  to  Missouri  in  1887,  II.  It  has  been  attempted  on  tlie  oon- 

and  resided  there  till  his  death  in  1888.  tinent  of  Europe  to  extend  the  same  role 

It  was  held  that  the  instrument  was  a  to  wills.     The  maxim  is  "  locus  regit 

Missouri  will,  and  that  its  validity  must  actum."     The  French  Court  of  Cassation 

be  tested  by  the  law  of  that  State.     This  has  declared  that  the  forms  of  the  place 

ease,  though  it  agrees  in  its  conclusions  of  making  the  will  are  to  be  preferred 

with  the  present,  was  not  fiiUy  argued,  to  the  law  of  the  domicil.     Fcelix  on  In- 

and  has  not  been  often  cited.     The  prin-  ternational  Law,  8d  edit.,  p.  166,  note  a. 

f$pte»  which  ought  tc  govern  the  ques-  Savigny,  however,  recommends  thai  a 
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person  who  makes  his  will  abroad  should 
OB  his  reiam  make  another,  Vol.  8,  p. 
856.1  It  is  oQiy  gi^fe  iQ  follow  these 
aathors  as  guides,  when  we  bear  in 
Ittiad  Ihat  the/  attempt  to  apply  to  a 
wiU  the  same  rule  which  exists  as  to  a 

II L  This  doctrine  has  found  no  lodge* 
Bent  in  the  common  law  as  expounded 
bj  the  oourts  in  England,  or  by  text 
writers.  Says  Dr.  Lushington  in  Croker 
•f.  M.  Hertford,  4  Moore,  P.  C,  868, 
"  there  is  a  wide  distinction  between  a 
will  and  a  contract.''  The  validity  of  a 
will  of  personal  estate  as  to  form  is  to 
be  governed  by  the  law  of  the  place  of 
the  testator's  domicil.  So  that  if  he  re- 
side in  one  place,  and  make  his  will  in 
soother  State,  where  all  his  personal 
property  may  be,  the  validity  of  the  will 
is  to  be  determined  by  the  law  of  the 
plsee  of  his  residence.  The  maxim 
**moiHia  tequuntur  pertonam"  when  ap- 
plied to  wills,  means  that  personal  pro- 
perty follows  the  law  of  the  testator*s 
domicil.  The  leading  case  on  this  sub- 
ject is  Stanley  vt,  Bernes,  8  Hagg.  878, 
Slid  is  so  pronounced  by  Lord  Wensley- 
dtle,  in  Whicker  vs.  Hume,  7  House  of 
Lords  Cases,  165.  See  also  Bremer  vs. 
FkwBaa,  10  Moore  Priv.  C.  Cas  806. 
That  case  was  argued  for  the  principle 
by  Br.  Lushington  when  at  the  bar,  and 
the  conclusions  then  presented  are  ap- 
proved by  him  as  a  judge.  It  was  there 
hdd  that  an  Englishman  domiciled 
tbroad  (in  Portugal)  must  conform  in 
his  testamentary  acts  to  the  formalities 
required  by  the  lex  domicil.  The  reasons 
ef  the  decision  are  not  given  by  the 


<*  Delegates,"  who  reversed  Sir  John 
NichoU's  decision  to  the  contrary,  but 
they  undoubtedly  proceeded  on  Dr. 
Lushington's  argument. 

This  argument  is  so  clear  and  conclu- 
sive that  it  is  worthy  of  being  repro-' 
duced.  **  The  fact  of  the  codicils  being 
executed  in  the  English  form,  whether 
used  as  an  argument  to  show  the  testa- 
tor*s  intention  of  returning,  or  for  their 
validity,  amounts  to  nothing.  It  is  said, 
it  was  his  intention  not  to  adopt  the 
Portuguese  forms ;  it  was  his  intention 
to  pass  his  property  in  Eugland,  and  the 
question  is,  could  he  do  so  in  the  way 
he  has  adopted  7  If  intention  alone  is 
to  have  effect,  there  would  be  no  need  of 
any  form ;  but  the  law  of  all  countries 
requires  that  the  intention  should  be 
expressed  so  that  the  law  may  under- 
stand it,  and  that  the  personal  property 
may  be  distributed  according  to  its  rules. 
If  it  be  a  clear  principle  of  law  that 
personal  property  has  no  locality,  that  the 
law  of  the  place  (of  the  property)  is  not 
to  be  looked  to  at  all,  it  follows  as  a 
necessary  deduction,  that  the  case  of  a 
party  dying  leaving  a  will  must  be  liable 
to  the  same  rules  as  in  a  case  of  intes- 
tacy. 7%«  law  whkh  binds  the  person 
governs  the  effects.  If  then  the  person  of 
the  testator  was  governed  by  the  law  of 
Portugal,  so  must  the  will  be — if  the  pro- 
perty is  distributable  by  the  law  of  Por- 
tugal, the  instrument  should  be  valid  by 
that  law.  If  intestate,  it  is  conceded 
that  his  property,  in  whatever  country* 
would  pass  according  to  the  Portuguese 
law ;  how  then  are  we  to  find  whethev 
he  is  intestate  or  not  ?    If  the  will  bgr 


1  This  suggestion  was  made  on  account  of  Eichhorn's  view,  (Deutsches  Recht* 
i  11),  that  the  maxim  '*  locus  regit  actum"  has  one  qualification,  which  is  that  if 
i  testator  who  had  made  his  will  abroad  in  a  manner  not  allowed  by  the  domioil* 
ntnraed  to  his  home  before  death,  the  will  would  be  void.  This  idea  has  not  I 
•dopted  by  others. 
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the  Portuguese  law  is  inralid,  he  is  in- 
testate in  Portugal.  Supposing  it  to  be 
valid  by  every  other  law,  but  invalid  by 
the  law  of  Portugal,  then  the  property 
would  go  according  to  the  Portuguese 
law  as  in  a  case  of  intestacy.  .  We  con- 
tend then  on  principle,  if  it  be  once  es- 
tablished that  in  cases  of  intestacy  the 
law  of  the  domicil  is  to  prevail,  it  must 
follow  that  in  testacy,  it  must  also, 
otheswise  you  cannot  find  out  whether 
the  party  be  intestate  or  not."  No  clearer 
or  more  compact  statement  of  the  prin- 
ciple can  be  found  or  desired,  and  the 
decision  has  been  recognised  over  and 
over  again.  Foreign  law  then  cannot  be 
cited  upon  the  subject  of  the  testament- 
ary acts  of  testators  domiciled  here,  with 
any  profit.  In  fact,  it  is  a  matter  of 
mere  municipal  regulation.  **  There  is 
no  instance  in  which  foreign  law  has 
been  resorted  to  as  a  guide  whether  a 
testamentary  paper  of  a  domiciled  Eng- 
lishman should  be  valid  or  not :"  4  Moore 
P.  C.  858.  **  The  law  of  domicil  is  alone 
regarded,  and  the  rule  *  locus  regit  ac- 
tum' cannot  prevail  over  it.  No  trace  in 
the  history  of  English  testamentary  law 
is  to  be  found  of  the  introduction  of  this 
principle,  and  it  is  difficult  to  discover 
how  the  laws  of  other  nations  on  matters 
which  are  purely  munieipal^  should  form 
any  sufficient  ground  for  the  introduc- 
tion of  a  new  statute  to  govern  the  tes- 
tamentary acts  of  domiciled  English- 
men." Id.  The  doctrine  enunciated  in 
Stanley  v«.  Bemes  is  approved  in  this 
country  in  the  cases  cited  in  the  prin- 
cipal case. 

IV.  The  question  still  remains  as  be- 
iween  the  domicil  at  the  time  of  execu- 
tion of  the  will,  and  the  domicil  at  the 
time  of  death.  There  are  two  questions: 
i.  By  which  of  the  two  shall  the  **  in- 
trinsic validity"  of  the  will  be  governed? 
By  this  phrase  is  meant,  the  proportion 
of  the  estate  which  can  be  disposed  of, 


the  capacity  of  the  testator,  and  of  tlM 
legatees,  the  power  to  disinherit  hein, 
&c.,  &c.  Nearly  all  jurists  agree  thu 
such  questions  are  to  be  determined  bj 
the  law  of  the  domicil  at  the  time  of 
death.  Fcelix  on  International  Law,  { 
117.  Says  this  author,  "the  intrinsi« 
validity  of  acts  depends  on  the  law  of  the 
place  where  they  have  received  their 
perfection  or  completion,"  8  Savigny, 
812 :  Westlake  on  Private  International 
Law,  828. 

2.  The  second  question  is  as  to  the 
''formal  or  extrinsic  validity"  of  the 
will.  If  a  will  is  duly  executed  by  the  law 
of  the  domicil,  and  afterwards  the  domi- 
cil is  changed  and  continues  so  until 
death,  shall  the  law  of  the  laUer  domidl 
prevail  7  Fcelix  answers  this  question  in 
the  negative.  He  places  his  determiDt- 
tion,  however,  upon  the  maxim,  which 
the  English  law  discards,  **  locus  regit 
actum."  ♦♦  The  will  preserves  its  vali- 
dity as  far  as  form  is  concerned,  notwith- 
standing a  change  in  the  testator's  domi- 
cil, beeatue  this  form  depends  on  the  law 
of  the  place  where  the  will  was  made  ;'* 
(le  testament  conserve  sa  validity  quant 
&  la  forme,  nonobstant  le  cbangement  de 
domicile  du  testateur,  pareeque  oette 
forme  depend  do  la  loi  du  lieu  de  la  con- 
fection de  Tacte,)  2  117,  also  {  77.  Thin 
reason,  though  perfectly  legitimate  un- 
der the  French  law,  is  of  no  force  here, 
since  the  decision  of  Stanley  r«.  Bemes. 
which  declares  the  law  of  the  domicil  to 
be  the  rule  which  governs  the  original 
validity  of  the  act. 

Mr.  Westlake,  although  he  discards 
the  maxim,  **  locus  regit  actum,"  as  ap- 
plicable to  wills,  agrees  with  Foelix  ia 
the  result.  His  reasons  are  as  follows  * 
**  If  a  change  be  made  fh>m  a  foreign 
domicil  to  an  English  one,  we  shall  have 
to  decide  for  ourselves  on  the  continuing 
validity  of  the  foreign  will,  and  then  I 
submit  it  should  be  maintained  whenever 
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ronformable  either  to  the  *  lex  loci  conditi 
t^siAmenti,'  or  to  the  law  of  the  then 
domicil,  for  it  can  never  be  imagined,  that 
bj  the  transference  of  his  domicil  to 
EngUnd  the  testator  intended  tactitly  to 
reToke  his  will,  more  especially  since  by 
the  continental  law,  with  which  alone 
from  his  preTious  life  he  can  be  supposed 
to  be  acquainted,  such  transference  would 
Dot  have  that  effect  :'*  Westlake  on  Pri- 
vate International  Law,  ^  328,  4,  5,  6,  7. 
8.    The  author  here  falls  into  a  double 
mistake.     First,  in  supposing  that  this 
question  is  one  simply  of  a  foreign  testa- 
tor domiciled  here,  which  will  be  shown 
hereafter  not  to  be  true ;  and,  second,  in 
maintaining  that  the  intention  of  the  tes- 
tator has  anything  to  do  with  the  viUidity 
€f  a  will.    "  The  law  that  binds  the  per- 
son governs  the  effects."   The  law  of  the 
domicil  at  the  time  of  the  testator's  death 
must  prevail,  for  the  following  reasons : 
1.  Because  on  the  distinction  which 
the  continental  writers   make  between 
the  extrinsic  and  intrinsic  validity  of 
the  will,  between  matters  of  form  and 
matters  of  substance,  the  law  as  to  the 
■amber  of  witnesses,  and  the  solemni- 
ties attending  the  execution  of  the  in- 
strument, belongs  to  substance,  and  not 
merely   to   form.      The    witnesses    are 
placed  about  the  testator  to  watch  his 
capacity,  and  to  observe  that  no  fraud  is 
practised,  or  undue  influence  or  restraint 
exercised,  and,^in  general,  to  see  that 
his  intentions   are   carried  into  effect. 
They  are  placed  thus  by  the  law,  and  not 
by  the  testator.     It  is  true  that  he  se- 
lects them,  but   the  law  declares  their 
Araction.   They  are  in  a  sense  ministers 
«f  justice.     Foelix  candidly  admits  this 
liiiBeuUy.     **  The  qualities  of  notaries, 
and  of  witnesses,  may  be  regarded  as 
belonging  i'>  intrinsic  formalities — the 
•ireiunstanca  that  the  laws  exact  in  the 
witnesses  of  the   act  certain  qualities 
which  it  does  not  require  in  those  who 


depose  simply  in  a  conrt  of  justice  to 
facts  of  which  they  have  knowledge, 
shows  that  in  assisting  at  the  making  of 
a  will,  the  witnesses  exercise,  so  to 
speak,  a  public  nuthority.  Thus,  the 
ancient  authors  regard  the  assistance  of 
the  witnesses,  and  their  number,  as  a 
substantial,  and  not  as  a  probative  for- 
mality :"  {  71,  note  1.  On  this  principle, 
in  accordance  with  their  own  distinction, 
the  foreign  jurists  should  hold  that  the 
law  of  the  domicil  at  the  time  of  death 
should  govern  the  transaction,  except  as 
to  mere  matters  of  form,  such  as  tne 
necessity  of  affixing  a  seal,  or  the  writing 
the  will  upon  some  particular  substance. 
2.  If  a  testator,  domiciled  in  a  State 
where  he  made  his  will,  continued  to 
be  80  domiciled  at  the  time  of  his  death, 
the  validity  of  the  will  could  only  be  de- 
termined at  death.  His  capacity  might 
be  restricted  or  taken  away,  the  will 
might  be  made  inoperative,  or  its  effect 
might  be  enlarged.  Such  a  statute 
would  be  in  no  sense  retrospective,  nor 
would  it  interfere  with  vested  rights, 
because  heirs,  devisees,  or  legatees,  hare 
no  rights  until  the  testator's  death.  The 
rulet  of  cofutruction  would,  therefore,  be 
in  no  sense  violated  by  holding  that  a 
statute  of  this  kind  operates  upon  ante- 
rior as  well  as  upon  subsequent  wills. 
Cases  of  the  first  kind,  affecting  capacity, 
are  Wakefield  vt.  Phelps,  87  N.  H.  296; 
Loveren  vs.  Lamprey,  2  Foster,  N.  H. 
434;  cases  of  the  second  class  are 
stated  in  the  opinion ;  cases  of  the 
third  class,  where  the  effect  of  the 
will  was  enlarged,  are  Gushing  vs, 
Alwin,  12  Met.  169,  (1847);  Pray  m. 
Waterston,  Id.  262.  They  all  proceed 
upon  the  same  principle.  Though  Brews* 
ter  V9.  McCall,  15  Conn.  274,  and  Mul 
lock  V9.  Souder,  5  Watts  &  Sergeant,  198, 
are  contrary  to  this  view,  the  principle 
will  not  be  shaken.  They  were  decided 
without    extensive    argument,   without 
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satisfactory  reasons  for  the  judgments, 
and  are  opposed  to  the  current  of  deci- 
sions. The  case  in  Watts  &  Sergeant  is 
made  to  depend  upon  a  certificate  given 
by  the  judges  to  the  Chancellor,  in  Ash- 
bumham  vs.  Bradshaw,  2  Atk.  86,  fol- 
lowed by  Willett  vs.  Sandford,  1  Yes. 
176.  The  question  there  was,  whether  a 
will  of  real  estate,  made  before  the 
Statute  of  Mortmain,  9  Geo.  2,  c.  86,  the 
testator  having  survived  the  passage  of 
the  act,  was  rendered  void  so  far  as  it 
came  in  conflict  with  that  law.  It  was 
decided  that  the  will  was  not  aflfected  by 
the  statute.  This  case  was,  however, 
evidently  disapproved  by  the  Lord  Chan- 
cellor in  Attorney-General  vs.  Heartwell, 
Ambler,  451,  where  he  states  that  the  de- 
cision cannot  be  applicable  to  personal 
property.  "The  statute  makes  an  in- 
testacy.'* It  could  only  be  applied 
to  real  estate,  because  a  devise  was 
regarded  as  in  the  nature  of  a  con- 
veyance. The  case  itself  must  be  con- 
sidered as  overruled  in  this  country  by  the 
decisions  previously  cited,  which  were, 
in  some  instances,  devises  of  real  estate. 
Assuming  these  cases  to  be  correct, 
they  decide  that  a  statute  operating  upon 
a  will,  may  destroy  it,  and  that  all  per- 
sons domiciled  here  when  the  will  was 
made,  and  when  the  statute  took  effect, 
would  be  governed  by  it.  What  possible 
distinction  can  be  stated  between  this 
and  other  classes  of  domiciled  persons  ? 
Many  persons  discuss  this  question  as 
though  it  were  one  of  private  interna- 
tional law.  It  is,  however,  one  of  purely 
municipal  law,  as  Dr.  Lushingt-on  states 
it.  This  will  appear  from  the  following 
supposed  cases.  There  may  be  suggest- 
ed, among  others :  1st.  The  case  of  a 
domiciled  citiien,  who,  having  been  sub- 
«equently  domiciled  abroad,  made  his 
will  and  returned  to  his  original  resi- 
dence.   2.  The  case  of  a  domiciled  for- 


eigner under  the  same  facta.  8.  The 
case  of  a  foreigner,  who,  having  made 
his  will  at  his  home,  becomes  a  resident 
naturalized  citizen.  4.  The  case  of  a  for* 
eigner,  who,  having  made  his  will  &i 
home,  becomes  domiciled  here — a  resi- 
dent alien.  The  first  case  would  re- 
solve itself  into  the  question,  Can,  or 
should,  the  State  govern  that  class  of 
its  resident  citizens  who  have  once  beea 
domiciled  abroad,  in  the  same  manner 
as  other  citizens  ?  The  laws  of  the 
State  operate  upon  the  wills  of  all  per- 
manently residing  citizens,  deciding 
their  validity  at  the  moment  of  deatL 
Can  any  reason  be  suggested  why  this 
should  not  be  true  of  all  resident  citizens? 
Every  new  statute  of  general  nature 
ought  undoubtedly  to  be  construed  to 
govern  all  the  citizens  who  were  subject 
to  it  at  the  time  of  its  passage,  unless 
it  would  operate  retrospectively,  or  be 
contrary  to  some  constitutional  provi- 
sion. The  power  of  the  State  to  give 
this  effect  to  the  statute,  no  one  will 
deny.  The  foreign  rule  does  not  rest 
upon  positive  right,  but  upon  consent, 
express  or  implied:  Fcelix,  {  68.  As 
the  question  then  becomes  one  purely 
of  construction  of  a  statute,  it  is  impossi- 
ble to  state  any  valid  reason  for  exempt- 
ing one  class  of  citizens  and  not  the 
other.  A  will  made  abroad  by  a  citizen 
afterwards  returning  to  his  native  coun- 
try, certainly  ought  not,  upon  principles 
of  comity,  to  be  any  more  sacred  than 
one  made  at  home. 

If  this  be  true  of  statutes  passed  afUr 
the  citizen  became  re-domiciled,  it 
would  be  equally  true  of  previously  ex- 
isting laws.  Otherwise,  it  would  be  ne- 
cessary to  re-enact  the  statutes  eontina- 
ally  to  bind  citizens,  once  residing 
abroad,  and  resuming  their  former  domi- 
cil.  We  cannot,  therefore,  escape  the 
conclusion,  that  the  statute  of  wills  ope- 
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nxea  upon  aU  natiTe  bom  oitiiens  domi- 
eiled  here  at  their  death,  and  that  the 
question  is  wholly  one  of  domettie  law. 

No  reason  can  be  stated  why  the  other 
eases  should  not  be  solved  in  the  same 
way,  since  the  case  of  Stanley  vs.  Bernes, 
has  decided  that  domiciled  foreigners 
are  subject  to  our  laws  regarding  wills, 
in  the  same  manner  as  domiciled  citi- 
tens. 

The  result  is,  that  in  all  cases  of  the 
execution  of  a  will  of  personal  estate, 
the  Uw  of  the  domicil  where  the  will 
is  made,  is  only  prorisional.  If  the 
instrument  is  not,  in  fact,  executed 
according  to  that  law,  yet,  if  the  solem- 
nities required  by  the  laws  of  the 
domicil  at  the  time  of  death,  happen 
to  be  observed,  the  will  is  valid.  So,  on 
the  other  hand,  if  the  law  of  the  domi- 
cil is  obserred,  the  will  is  void  if  the 
solemnities  of  the  final  residence  are  not 
complied  with. 

8.  The  rules  as  to  the  distribution  of 
intestate's  estates  are  admitted  to  be 
those  prerailing  at  his  domicil  at  the 
time  of  his  death. 

If  that  be  so,  the  argument  of  Dr. 
Lushington,  and  of  the  opinion  in  the 
principal  case,  is  conclusive  to  show  that 
the  same  law  must  decide  whether  he 
did  or  did  not  die  intestate. 

4.  Perhaps  some  weight  should  be 
giT<>n  tc  the  view  that  the  right  to  make 
tetftaments  belongs  to  the  domain  of  posi- 
tive Uw.  and  cannot  be  claimed  as  an 


inherent  or  natural  right:  See  the 
elaborate  historical  examination  of  the 
subject  in  Maine's  Ancient  Law,  Ch.  6 
&  7;  London,  1861. 

The  author  remarks  that  "  it  is  doubt- 
ful whether  a  true  power  of  testation 
was  known  to  any  original  society  except 
the  Roman."  The  general  argument, 
however,  is  not  affected,  though  this 
proposition  should  prove  untrue. 

While  no  acyudged  cases  in  England 
decide  the  point,  the  tendency  of  judicial 
opinion  is  in  this  direction.  In  addition 
to  the  cases  alluded  to  in  the  opinion. 
Whicker  vt.  Hume,  7  House  of  Lords 
Cases,  124,  may  be  cited,  where  the 
statement  by  all  the  judges  is,  that  the 
law  of  the  domicil,  at  the  time  of  death, 
is  to  govern  the  will,  and  the  following 
distinct  expression  from  the  Judicial 
Committee  of  the  Privy  Council,  Lord 
Wensleydale  delivering  the  opinion :  '*  It 
is  not  necessary  to  discuss  the  question 
as  to  what  law  should  govern  when  a 
testator  changes  his  domicil  after  making 
his  will,  but  their  lordships  do  not  wish 
to  intimate  any  doubt  that  the  law  of 
domicil  at  the  time  of  death,  is  the  gov- 
erning law :  Story,  {  478 ;  nor  any,  that 
the  statutes  7  W.  IV.  and  1  Vict,  o;  26, 
apply  only  to  wills  of  those  persons  who 
eontinue  to  kavA  an  EnglUh  domicile  and 
are  consequently  regulated  by  the  Eng- 
lish law:"  Bremer  vt.  Freeman,  10 Moore 
P.  C.  806—869. 

T.  W.  D. 
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In  the  Supreme  Court  of  Vermont — General  Term^  Nbv.j  1861. 

BRIDGMAN  VS.   HOPKINS.* 

In  an  action  of  slander,  charging  the  defendant  with  having  accused  the  pluntlfl 
of  the  commission  of  the  crime  of  adultery,  it  is  competent  for  the  defendant, 
in  mitigation  of  damages,  to  prove  that  the  plaintiff,  before  the  speaking  of  thi 
words,  was  commonly  reputed  to  be  unchaste  and  licentious. 

This  was  an  action  of  slander  for  charging  the  plaintiff^  an  nn- 
married  man,  with  having  had  illicit  intercourse  with  a  married 
woman,  and  thereby  committed  the  crime  of  adultery. 

On  the  trial  by  jury  in  the  County  Court,  exceptions  were  taken 
to  the  admission  of  evidence  offered  in  mitigation  of  damages,  that 
before  the  speaking  of  the  words,  the  plaintiff's  general  character 
and  reputation  in  the  community  for  chastity  was  bad ;  and  that 
he  was  generally  reputed  in  the  community  to  be  an  unchaste  and 
licentious  man. 

(Several  other  exceptions  were  taken,  but  not  being  of  much 
general  interest,  they  are  omitted  in  the  present  report  of  the  case.) 

J.  A.  Wingy  Counsel  for  plaintiff. 

B.  N.  Datfisy  Counsel  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Barrett,  J. — It  is  claimed  upon  the  above  exceptions  that  the 
evidence  was  improperly  admitted,  for  the  reason,  that  while  tho 
alleged  slander  consisted  in  charging  the  plaintiff  with  having  com 
mitted  the  crime  of  adultery,  the  evidence  of  character  was  not 
restricted  to  general  character,  in  reference  to  the  technical  kind 
and  legal  quality  of  the  act  charged,  which  rendered  the  word? 
slanderous  and  actionable.  In  other  words,  it  is  claimed  that  no 
evidence  as  to  character  was  admissible,  except  such  as  tended  to 
show  that  the  plaintiff's  general  character  was  bad  in  reference  tc 
the  crime  of  adultery.  We  think  the  exception  is  not  well  founded. 
It  is  uniformly  held,  that,  in  this  kind  of  action,  the  plaintiff  puts 

1  We  are  indebted  to  the  courtesy  of  Mr.  Justice  Barrett  for  the  following  opiniooi 
for  which  he  will  accept  our  thanks. — Edt.  A.  L.  Reg, 
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in  issae  his  character,  so  far  as  the  amount  of  damage  is  con- 
cerned, in  reference  to  the  subject  whereof  the  alleged  slander  is 
predicated.  The  act  of  such  intercourse,  as  the  words  charged 
in  this  case,  is  made  a  crime,  and  is  visited  with  an  ignominious 
punishment  by  provision  of  statute,  contrary  both  to  the  common 
and  ecclesiastical  law :  4  Bl.  Com.  65. 

Undoubtedly,  it  is  this  provision  of  the  statute  that  makes  the 
words  actionable  per  ge.  Without  that  provision,  words  charging 
illicit  intercourse  with  a  married  woman  would  have  no  different 
effect,  as  constituting  a  cause  of  action,  from  words  charging  such 
intercourse  with  an  unmarried  woman.  The  act,  in  its  moral  and 
conventional  character,  would  be  the  same  in  both  cases,  and  would 
have  the  same  bearing  upon  the  character,  moral  and  social,  of 
the  person  committing  it.  The  practice  of  such  acts  is  licentiotU' 
nes9,  and  the  character  induced  thereby  is  that  of  an  unchaste  and 
Ucentious  man,  as  much  so,  certainly,  when  they  are  practised  with 
married  as  unmarried  women.  This  result  is  as  much  involved  in 
acts,  which,  under  the  statute,  are  visited  with  penalty  as  a  crime, 
as  in  the  same  kind  of  acts  to  which  such  penalty  is  not  attached. 
When,  therefore,  a  plaintiff  comes  into  Court,  for  the  reparation  of 
the  injury  brought  to  his  character  by  the  slander  alleged  in  this 
case,  we  think  that,  as  the  act  charged  necessarily  involves  a  spe- 
cific moral  and  social  debasement,  irrespective  of  the  final  conse- 
quences imposed  by  the  statute,  he  comes  with  his  character  as 
affected  morally  and  socially  by  such  debasement,  when  it  has  be- 
come matter  of  general  reputation,  whether  produced  by  his  habit 
of  licentious  conduct  with  married  or  unmarried  women.  It  would 
seem  to  present  to  the  general  sense  of  the  community  a  strange 
incongruity,  to  hold  that  the  character  of  a  confirmed  and  noto- 
rious debauchee  is  susceptible  of  injury  to  the  same  extent,  by  th<»* 
charge  of  a  specific  act  of  illicit  intercourse  with  a  married  woman, 
as  that  of  a  man  unclouded  by  any  suspicion  of  licentious  conduct, 
unless  such  character  as  a  debauchee  should  be  shown  to  exist  with 
reference  exclusively  to  the  practice  of  illicit  intercourse  with 
married  women ;  and  the  incongruity  would  be  rendered  the  more 
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palpable,  if  it  were  to  be  held  that  it  would  require,  on  this 
ground,  the  same  amount  of  pecuniary  remuneration  to  repair  the 
damage  to  the  character  of  the  debauchee  reprobate,  as  to  chat 
of  the  unsuspected  chaste  man. 

Change  the  state  of  the  case,  by  supposing  that  the  plaintiff, 
being  unmarried,  by  a  course  of  licentious  conduct  towards  unmar- 
ried females,  had  acquired  a  general  character  as  a  licentious  it- 
bauchee.  Having  such  a  character,  should  he  get  married,  and 
soon  thereafter  be  charged  with  an  act  of  illicit  intercourse  with 
an  unmarried  female — the  same  kind  of  act  with  the  same  quality 
of  subject,  by  practising  which,  before  marriage,  he  had  acquired 
his  character,  and  which,  while  he  was  unmarried  was  not  criminal 
under  the  statute,  it  would  present  a  rare  absurdity  to  hold,  that 
the  fact  of  his  marriage  had  so  obliterated  his  existing  character 
up  to  that  time,  and  had  so  renovated  and  purified  him,  as  to  place 
him  in  the  same  category  of  immunity  as  the  man  whose  life  had 
ever  been  an  ensample  of  purity  and  chastity ;  and  the  absurdity 
would  be  strongly  illustrated,  if  he  should  have  fallen  into  wedlock 
with  a  female  as  debauched  as  himself — an  event  likely  enough  to 
happen — and  would  equally  involve  the  application  of  the  rule 
claimed  by  the  plaintiff  in  this  case. 

It  seems  clear,  that  the  application  of  the  established  rule  of 
law  on  this  subject  cannot  be  made  to  depend  upon  the  accidental 
circumstance,  that  either  party  to  the  alleged  act  of  illicit  inter- 
course was  married,  and,  by  virtue  of  that  circumstance,  exclude 
evidence  of  the  general  character  of  the  plaintiff  for  licentious- 
ness, existing  at  the  time  the  words  were  spoken,  when  such  evi- 
dence is  offered  to  affect  the  amount  of  damages  which  he  should 
properly  recover. 

This  view,  in  our  apprehension,  stands  upon  reasons  that  fully 
justify  it,  without  the  support  of  adjudged  cases.  Yet,  as  sustain- 
ing it,  the  case  of  Stone  vs.  Vamey^  7  Met.  Rep.  86,  and  of  Bowen 
TS.  Sally  20  Vt.  Rep.  282,  may  be  referred  to. 

Judgment  affirmed. 
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The  foregoing  case  incidentally  in- 
voWes  a  question  whioh,  first  and  last, 
and  in  different  forms,  has  occupied  the 
time,  and  tasked  the  energy  of  Courts  to 
a  greater  extent,  than  any  inherent 
difficulty  of  principle  involved,  would 
teem  to  justify  us  in  expecting.  We 
nean  the  general  question  of  the  admis- 
nbility  of  evidence  of  plaintiff^s  char- 
acter in  actions  of  libel  and  slander. 
Tnat  such  evidence  is  adjnissible  in  cer- 
tain cases,  we  regard  as  fully  settled, 
notwithstanding  the  exceptional  cases  to 
the  contrary. 

1.  Where  the  defendant  justifies  words, 
spoken  or  written,  which  impute  crime 
to  the  plaintiff,  by  alleging  the  truth  of 
•oeh  charge,  he  is  bound  to  adduce  the 
tame  kind  of  proof,  and  many  of  the 
cases  say,  the  s^me  degree  of  proof, 
which  would  be  required  to  convict  the 
plaintiff  of  the  offence.  And  the  plain- 
tiff, on  his  part,  is  allowed  to  encounter 
this  evidence  in  the  same  way  he  would 
be,  if  he  were  on  trial  for  the  crime. 
One  of  these  modes,  where  the  direct 
evidence  leaves  the  case  doubtful,  (as 
most  eases  are,  more  or  less,)  is  by 
proof  of  good  character  in  regard  to 
tbe  general  nature  and  subject-matter  of 
the  offence  charged:  Harding r«.  Brooks, 
6  Pick.  R.  244 ;  3  Greenl.  Ev.  §  25,  26, 
tad  note.  And  this  evidence  the  plaintiff 
may  adduce  in  reply  to  the  defendant's 
evidence  directly  tending  to  prove  him 
gailty  of  the  crime,  and  before  any  attack 
bmade  upon  his  general  character.  And 
the  English  courts  have  gone  so  far  as  to 
hold,  that  if  one  on  trial  for  a  crime 
omit  to  give  evidence  of  general  good 
character  in  regard  to  the  subject-matter 
of  the  offence,  when  he  might  do  so,  it 
affords  just  ground  of  comment  to  the 
jury,  in  behalf  of  the  prosecutor. 

It  may  be  questionable,  we  think,  how 
Tar  the  American  courts  would  adopt 
this  Tiew ;  but  the  rule  of  the  general 


admissibility  of  evidence  of  good  charac- 
ter on  the  part  of  the  accused,  is  univer* 
sally  recognised  here,  and  there  can  be 
no  doubt  of  its  applicability  in  actions 
of  libel  and  slander,  where  the  defence 
implies  a  charge  of  crime. 

2.  There  can,  we  think,  be  no  fair 
ground  to  question  that  it  is  competent 
for  the  defendant  also  to  give  general 
evidence  of  plaintiff's  had  reputation  in 
regard  to  the  particular  subject-matter 
of  the  charge  contained  in  the  words 
spoken  or  published.  There  has  been  a 
good  deal  of  conflict  in  the  decisions 
upon  this  point,  and  the  rule  in  this 
country,  in  one  particular,  differs  ftrora 
that  which  prevails  in  the  English  courts. 
But  most  of  this  conflict  and  apparent 
confusion  among  the  decided  cases,  may 
be  dissipated  by  keeping  carefully  in 
mind  the  proper  grounds  for  tbe  admis- 
sibility of  this  kind  of  evidence. 

The  main  ground  npon  which  it  seems 
to  us  such  evidence  ovffht  to  be  received, 
is,  that  it  tends  to  rebut  malice  in  the 
defendant.  And  here,  it  seems  to  us, 
that  the  English  cases,  where  evidence 
has  been  received  to  show  that  the  plain- 
tiff, before  the  alleged  slander,  was  gene- 
rally reputed  to  be  guilty  of  the  particu- 
lar offence  or  misconduct  charged,  is 
more  pertinent  to  the  question  of  dama- 
ges, than  general  reputation  that  he  had 
been  guilty  of  timilar  miscarriages,  but 
not  the  tame.  It  is,  perhaps,  a  difference 
in  degree,  rather  than  in  kind ;  but  if 
the  former  is  admissible,  then  it  follows, 
as  it  seems  to  us,  a  fortiori,  that  the 
latter  must  be.  And  this  will  be  the 
result,  whether  we  view  it  in  the  light 
of  rebutting  malice  In  the  defendant,  or 
of  affording  the  plaintiff  only  such  ia 
mages  as  he  has  sustained. 

It  is  obvious,  in  the  majority  of  actions 
for  defamation,  the  measure  of  damages 
is  far  more  seriously  affected  by  the  de- 
gree of  malice  on  the  part  of  the  de* 
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fendant,  than  by  the  positive  amount  of 
iigurj  or  damages  suffered  by  the  plain- 
tiff. And  there  are  many  instances 
where  the  attempt  at  defamation  on  the 
pari  of  a  malicious  defendant,  has  pro- 
duced a  positiTe  reaction  in  favor  of  the 
plaintiff,  wherehjr  his  reputation  is  raised 
to  a  higher  and  far  more  enviable  point, 
than  if  it  had  not  been  assailed,  and 
thus  a  positive  aeeession  of  credit  comes 
ttom  the  very  misconduct  of  the  defend- 
ant. This,  nevertheless,  is  no  excuse  in 
law,  and  generally  produces  no  abate- 
ment in  the  damages  awarded  by  the 
jury,  provided  the  conduct  of  the  de- 
fendant has  been  wholly  without  apology 
or  exeuee,  and  in  its  nature  wanton  and 
wicked.  Calloway  m.  Kiddleton,  2  A. 
K.  Marsh,  S7t. 

Hence  it  is  apparent  that  that  is  far 
more  effective  evidence  on  the  part  of 
the  defendant,  which  presents  an  ex- 
cuse or  occasion  for  him  to  have  act- 
ed, threugh  imprudence  and  want  of  con- 
sideration, by  giving  too  hasty  credence 
to  flying  rumor,  or  general  opinion, 
without  testing  its  foundation;  than 
that  which  shows  that  the  plaintiff  has 
suffered  but  slight  dams^es,  in  fact,  in 
consequence  of  his  former  bad  reputa- 
tion upon  the  same  point-. 

And  it  is  by  no  means  certain  that 
persons  of  a  dubious  reputation  upon  a 
given  subject  suffer  less,  in  consequence 
of  a  distinct  false  charge,  from  a  reputa- 
ble source  upon  the  very  point  where 
they  were  before  a  liUle  tender,  than 


would  another  whose  reputation  is  en- 
tirely unquestioned  in  regard  to  it.  Our 
own  observation  would  lead  us  to  the 
contrary  conclusion ;  and,  therefore,  we 
should  say  that  the  chief  benefit  deriva- 
ble from  evidence  of  this  cha.racter  on 
the  part  of  the  defendant  must  be  sought 
in  Its  effect  in  rebutting  nmlioe.  And 
there  can  be  no  question  it  would  be 
most  effectual  in  this  way  if  accompanied 
with  probable  proof  of  good  faith  and 
sincerity  on  the  part  of  defendant  in 
giving  currency  to  the  accusation,  which 
would  be  a  very  natural  inference  from 
the  general  belief  of  the  public  upon 
the  point,  unless  there  was  evidence  of 
special  evil  intent  on  the  part  of  the  de- 
fendant. And  it  is  unquestionable,  that 
the  effect  of  this  general  evidence  of 
bad  repute  on  the  part  of  plaintiff; 
would  be  more  efficient  in  rebutting 
all  presumption  of  malice  on  the  part  of 
the  defendant,  where  it  went  to  the  veiy 
act  of  which  he  was  led  to  accuse  the 
plaintiff.  And  this  is  precisely  the 
class  of  evidence  which  the  English 
courts  have  generally  held  admissible : 
Earl  of  Leicester  w.  Walter,  2  Campb. 

261;  w.  Moor,  1  AL  &  S.  284.1 

The  question  is  made  in  some  of  the 
English  cases  whether  the  same  rule  of 
evidence  will  apply  where  the  defendant 
pleads  in  justiiieation  the  truth  of  the 
words  with  the  general  issue.  Snowdon 
vt.  Smith,  in  note  to  1  M.  &  S.  286.  So, 
too,  many  of  the  American  oases  have 
rejected  general  evidence  of  bad  reputa- 


1  If  the  question  of  damages  in  actions  of  slander  were  to  turn  mainly  upon  the 
actual  injury  done  to  the  plaintiff,  it  might  be  competent  for  the  defendant  to  re- 
duce the  amount  of  the  recovery,  by  showing  his  own  bad  reputation  for  truth, 
and  the  good  reputation  of  the  plaintiff  upon  the  subject  of  the  accusation,  wherel^ 
it  would  naturally  happen  that  the  accusation  would  fall  to  gain  any  degree  of 
credit,  and  consequently  to  damage  the  plaintiff  to  any  great  extent.  But  it  is 
notorious  that,  in  actions  for  defamation,  the  positive  injury  suffered  by  the  plain- 
tiff is  one  of  the  last  and  least  of  the  ingredients  which  go  to  make  up  the  damage! 
swarded 
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lion  on  the  part  of  plaintiff,  in  cense 
qneuce  of  defendant  haring  plead  in  jus- 
tification. Root  V9.  King,  7  Cow.  R.  618; 
Ptddoek  tw.  Salisbury,  2  Cow.  R.  811. 
But  it  is  obvious  that  upon  principle 
there  can  be  nothing  in  any  such  dictinc- 
lion.  It  goes  upon  the  assumption  that 
such  evidence  will  improperly  prejudice 
the  finding  of  the  jury  upon  the  other 
issue  in  the  case.  But  such  an  objection 
lies  equally  in  all  cases  of  jury  trials 
where  there  are  different  issues,  which  is 
almost,  of  necessity,  always  the  case.  A 
proper  respect  for  and  confidence  in  the 
competency  and  impartiality  of  jurors  to 
discriminate  in  regard  to  the  different 
issues  before  them,  and  make  the  requi- 
site application  of  the  eridence  to  them, 
would  remoTO  all  objection  upon  this 
ground.  Hence,  in  the  minority  of  the 
best  considered  cases,  this  objection  has 
been  regarded  as  having  no  foundation 
ID  reason  or  principle.  If  the  evidence 
is  competent  to  be  received,  upon  any 
iBsoe,  it  remains  competent  so  long  as 
that  issue  remains  to  be  tried,  whatever 
other  issues  may  also  be  for  trial  at  the 
suae  time.  Stone  o«.  Vamey,  7  Met.  R. 
66;  Vick  v»,  Whitfield,  2  Hayw.  222; 
Calloway  os.  Middleton,  supra ;  Sawyer 
t».  Hopkins,  9  Shepley,  268 ;  Henry  V9, 
Konrood,  4  Watts,  847 ;  Lamos  r«. 
Snell,  6  N.  H.  R.  448;  Bowen  m.  Hall, 
20  Vt.  R.  282,  and  cases  there  cited  by 
Dsvis,  J. 

The  only  leading  case  which  has  called 
the  general  doctrine  of  the  admissibility 
of  such  CTidence  in  question,  is  that  of 
Jones  vt.  Stevens,  11  Price,  286-288. 
This  is,  on  many  accounts,  a  remarkable 
ease. 

1.  The  evidence  was  offered  upon  false 
grounds,  and  was,  of  course,  rejected  upon 
Iklse grounds,  so  that,  while  the  reasoning 
of  the  judges  is  all  unobjectionable  in  the 
Bain,  the  decision  is  altogether  errone- 
oiu.    The  CTidence  was  offered  to  con- 


tradict the  prefatory  averments  in  the 
declaration,  that  the  plaintiff  has  always 
sustained  a  good  character,  and  also  to 
establish  a  general  plea  that  he  had  been 
guilty  of  dishonorable  practices  as  an 
attorney,  without  specifying  the  particu- 
lar facts  relied  upon.  The  Court  held, 
Tery  properly,  that  such  a  plea  was  bad, 
and  made  a  most  wonderful  flourish  of 
rhetoric  in  denunciation  of  such  a  mode 
of  pleading,  which  was  all  unnecessary, 
since  the  decided  cases  sufficiently  con- 
demned it.  J'Anson  v«.  Stuart,  1  T.  R. 
748;  S.  C.  2  Smith,  L.  C.  80,  and  cases 
cited  in  notes,  both  English  and  Amen 
can. 

2.  The  judges  go  out  of  their  way 
to  argue  the  absurdity  of  receiving  evi- 
dence upon  the  ground  of  contradicting 
the  mere  inducements  of  the  declaration, 
without  seeming  to  comprehend  that 
there  were  any  other  grounds  upon  which 
it  could  be  received. 

8.  To  complete  the  climax  of  judicial 
eccentricity,  the  Chief  Baron  rises  in  his 
seat  upon  the  bench,  and,  addressing 
himself  to  the  aged  Baron,  Wood,  who 
had  just  pronounced  an  opinion,  more 
wordy  than  wise,  and  far  more  rhetorical 
than  sound:  "Upon  the  unimpaired 
vigor  of  intellect,  and  unabated  learning 
which  he  had  evinced  in  the  discharge 
of  his  high  duties :"  and  expressed  the 
thanks  of  the  Court  "  for  the  very  effec- 
tive and  decisive  part  he  had  taken  in 
the  determination  of  the  important  quea- 
tions"  involved. 

And  all  this  scenic  exhibition  is  made 
in  an  English  court  of  law,  upon  occasion 
of  the  decision  of  an  inferior  tribunal, 
against  all  the  former  decision  of  co- 
ordinate courts,  and  all  the  analogies  to 
be  derived  flrom  principle  and  reason — a 
decision  which  has  never  been  followed 
to  any  extent,  either  in  England  or  Ame- 
rica. The  case  seems  to  have  excited 
very  unusual  interest  at  the  time,  and  waa 
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argued  by  the  most  diBtinguished  of  the 
English  bar  of  that  day— such  men  as 
Brougham,  Bayley,  Jervis,  and  Taunton. 
It  was  an  action  for  libel  upon  an  attor- 
ney in  his  professional. capacity.  The 
case,  for  some  reason,  seems  to  have  at- 
tracted a  share  of  interest,  both  at  the 
oar  and  upon  the  bench,  quite  out  of  pro- 
portion to  the  importance  of  any  legal 
question  involved,  and,  as  is  not  uncom- 
mon in  such  cases,  probably  received  a 
wrong  bias  on  that  account,  by  which  a 
just  result  may  have  been  reached  in 
the  particular  case,  but  quite  at  the  ex- 
pense of  proper  adherence  to  legal  rules 
and  principles.  The  only  English  case 
which  we  have  noticed  following  this 
lead  is  the  N.  P.,  one  of  Bracegirdle  vt. 
Bailey,  1  F.  &  F.  586,  and  we  have  no 
belief  that  it  will  finally  prevail  in  the 
Court  of  last  resort. 

There  are  many  analogies  in  the  law 
of  libel  and  slander  which  lead  us  to  con- 
clude that  the  English  rule  first  stated 
is  the  true  one. 

Any  evidence  tending  to  show  that 
the  plaintiff  was  liable  to  suspicion  of 
being  guilty  of  the  offence,  short  of  a 
full  justification,  may  be  given  in  evi- 
dence in  mitigation  of  damages. 

So,  too,  where  the  defendant  only  re- 
peated what  he  heard  from  another,  giv- 
ing the  name  of  the  author  at  the  time, 
it  may  always  be  received  to  lessen 
damages ;  and  most  of  the  cases  hold  it 
a  ftill  justification  of  merely  verbal  slan- 
der, inasmuch  as  it  adds  nothing  to  the 


force  of  the  accusation  to  repeat  it  !b 
that  mode,  and  when  done  in  good  fkith 
should  involve  no  actionable  responsi- 
bility. McPherson  vt.  Daniels,  10  B.  & 
Cr.  268.  The  resolutions  in  Lord  North- 
ampton's case,  12  Co.  R.  184,  are  here 
regarded  as  qualified  in  the  importani 
particular,  that  to  justify  the  repetitioa 
of  verbal  slander  invented  by  another,  it 
is  requisite  to  allege  and  prove  that  de- 
fendant did  it  in  good  faith,  believing 
it  to  be  true.  Tindal,  Ch.  J.,  in  Waid 
V8.  Weeks,  7  Bing.  R.  211.  See,  also, 
upon  the  questions  discussed,  Starkie  on 
Slander,  218,  and  cases  cited  by  the 
American  editor;  see,  also,  Tidman  w. 
Ainslie,  28  Eng.  L.  &  £q.  R.  567; 
Woolmer  r».  Latimer,  1  Jur.  119;  Dun- 
combe  V8.  Daniell,  2  Jur.  82. 

In  regard  to  the  particular  form  of  the 
question  involved  in  the  principal  esse, 
and  the  decision  made  by  the  court, 
there  is  no  reasonable  ground  of  doubt 
except  upon  the  basis  of  the  English 
rule  requiring  proof  tt  plaintiff  being 
guilty  of  the  very  offence.  One  might 
feel  surprise  at  the  refinement  of  the 
distinction  attempted,  in  this  case,  by 
the  counsel,  as  indicated  by  the  opinion 
of  the  court,  if  there  were  not  too  much 
ground  to  admit  that  such  refinements 
sometimes  find  favor  with  courts,  so  that 
the  duty  of  counsel  to  his  client  requires 
him  to  urge  every  plausible  argument  in 
fa\or  of  his  cause,  without  much  regard 
to  its  probable  fate  with  the  Court 
L  F.  B. 
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RECENT  ENGLISH  DECISIONS. 
HOUSE   OF  LORDS. 

Emori  v«   Cochrane,  May  11,  1861. 

Wlien  two  properties  are  possessed  bj  the  same  owner^  uud  there  has 
been  a  severance  made  of  part  from  the  other^  anything  which  was  used, 
nod  was  necessary  for  the  comfortable  enjoyment  of  that  part  of  the  pro- 
perty which  was  granted,  must  be  considered  to  follow  from  the  grant. 

A.  M.,  the  owner  of  two  adjoining  properties,  consisting  of  a  tan-yard 
and  a  house  and  garden,  made  a  cess-pool  in  a  corner  of  the  garden,  and  a 
drain  to  carry  the  water  into  it  from  the  tan-yard,  which  gradually  sloped 
down  towards  the  garden.  In  1819  he  sold  the  two  properties  to  different 
persons.  The  conveyances  made  no  allusion  to  the  existence  of  the  drain 
and  cess-pool.  Edd,  that  the  easement  passed  by  an  implied  grant  with 
the  tan-yard. 

Baekkouse  vs.  Bonomi,  June  25,  1861. 

The  plaintiffs  were  the  owners  of  the  reversion  of  an  ancient  house. 
The  defendants,  more  than  six  years  before  the  commencement  of  the 
action,  worked  some  coal  mines  two  hundred  and  eighty  yards  distant  from 
it.  No  actual  damages  occurred  until  within  the  six  years.  The  Exche- 
quer Chamber  held  (reversing  the  judgment  of  the  Court  of  Queen's 
Bench),  that  no  cause  of  action  accrued  from  the  mere  excavation  by  the 
defendant  on  his  own  land,  so  long  as  it  caused  no  damage  to  the  plaintiffs, 
and  that  the  cause  of  action  accrued  when  the  actual  damage  first  accrued, 
and  ther^ore  the  statute  of  limitations  was  not  a  bar.  This  judgment  was 
affirmed  in  the  House  of  Lords. 

COURT  OF  OHANOEBT. 

Life  A$9ociaHon  vs.  Siddall,  February  9,  1861. 

Length  of  time  where  it  does  not  operate  cu  a  statutory  or  positive  har^ 
operates  strnpty  as  evidence  of  assent  or  acquiescence, — A  cestui  que  trust, 
whose  interest  is  reversionary,  is  not  bound  to  assert  his  title  until  it 
oomes  into  possession.  He  is  not,  however,  less  oapable  of  giving  his 
UKnt,  by  acts  or  otherwise,  to  a  breach  of  trusty  by  reason  of  his  interest 
being  in  reyeision. 
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The  proposition  laid  down  in  the  case  of  Browne  vs.  Cross  (14  Beavan, 
105),  that  a  cestui  que  trust  having  knowledge  of  a  breach  of  trusty  'u 
bound,  although  his  interest  may  be  reversionary,  to  take  proceedings  to 
have  the  matter  set  right,  otherwise  that  he  will  be  held  barred  bj 
acquiescence,  not  approved. 

A  cestui  que  trust  is  not  bound  by  acquiescence  unless  he  has  been 
fully  informed  of  his  rights,  and  of  all  the  material  facts  and  circum- 
stances of  the  case. 

Forrest  vs.  The  Manchester^  Sheffield  and  Lincolnshire  Railway  Com- 
pany^ July  13. 
A  railway  company  were  required  to  keep  up  a  ferry  communication 
between  certain  points  on  the  river  H.,  and  for  this  purpose  were  obliged, 
on  certain  days,  to  employ  a  much  larger  number  of  steamboats  than  were 
required  upon  ordinary  occasions.  The  company  employed  the  steamboats, 
when  not  required  for  the  purposes  of  the  ferry,  in  running  excursion 
trips.  A  bill  was  filed,  complaining  that  the  company  were  acting  tdtra 
vires  in  so  employing  the  vessels.  It  appeared,  by  the  evidence,  that  the 
plaintiff  was  a  large  shareholder  of  a  steam  navigation  company,  which 
was  affected  by  these  excursion  trips,  and  that  the  said  suit  was  directed 
by  the  last-mentioned  company,  who  had  indemnified  the  plaintiff.  Sir  J. 
Romilly,  M.  R.,  held  that  the  defendants  were  not  acting  ultra  vires. 
and  dismissed  the  bill.  On  appeal,  the  decision  was  affirmed,  but  on  the 
ground  that  the  suit  was  illusory,  and  not  in  fact  the  suit  of  the  plaintiff, 
but  of  a  rival  company. 

Stokoe  vs.  Cowany  May  14. 

An  insolvent  debtor,  within  a  month  of  his  decease,  and  while  suffering 
firom  illness  which  there  was  no  probability  of  his  recovering  from,  assigned 
policies  of  insurance  on  his  own  life  for  £800,  in  consideration  of  th« 
release  of  a  debt  of  £174.  In  a  creditor's  suit  for  the  administration  of 
the  debtor's  estate,  the  assignment  was  held  to  be  voluntaiy  and  void 
under  the  statute  of  Elizabeth.  The  assignment  was  ordered  to  stand  aa 
a  security  for  the  amount  of  the  debt  due  at  the  time  of  the  assignmen**, 
with  interest  at  £4  per  cent. 

Policies  of  insuTance  are  ^  seovrities  for  money''  wiUiin  Uic  12th  see- 
«ion  of  the  1  and  2  Vict.,  a.  110. 
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ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 
SUPREME    COURT     OF     MASSACHUSETTS.^ 

Warranty  on  9ah  of  Chattels — Parol  Evidence  to  vary  Written  Con- 
^rad — Damages  for  Breach  of  Contract — Construction  of  Contract. — 
In  ao  action  to  recover  damages  for  the  breach  of  an  implied  warranty  of 
reasonable  fitness^  the  following  contract  was  proved :  the  defendantM 
wrote  to  H.y  who  was  then  a  partner  of  the  plaintiff's,  on  March  29th, 
flaying,  "  we  propose  to  make  you  eighteen  or  twentj-two  retorts  in  dry 
sand,  with  two  heads  each,  like  the  one  furnished  you  in  February  last, 
weighing  about  8000  lbs.  each,  for  $100  each  ;**  H.  replied,  **  you  will 
please  make  for  me  eighteen  retorts,  as  per  memorandum  and  terms  in 
yoiUB  of  March  29,  and  directions  given  by  myself  and  G."  Held,  that 
the  contract  contained  no  implied  warranty  that  the  retorts  should  be  fit 
for  any  special  purpose,  and  that  no  such  warranty  could  be  added  to  it 
by  parol ;  that  the  words^  *^  like  the  one  furnished  you  in  February  last," 
should  be  construed  to  apply  to  the  quality  of  workmanship,  as  well  as  to 
the  size,  shape,  and  exterior  form ;  and  that,  under  the  clause  referring 
to  directions  by  H.  and  G.,  a  compliance  with  the  requirements  of  the 
eoDtract  as  to  the  mode  of  casting  and  quality  might  be  waived  by  them, 
ind,  if  80  waived,  the  plaintiffs  would  be  bound  thereby,  and  in  the  ab- 
•eaoe  of  fraud  or  bad  faith  on  the  part  of  the  defendants,  the  amount  of 
the  knowledge  of  H.  and  G.  as  to  the  best  method  of  casting  was  imma- 
terial :   Whttmore  vs.  South  Boston  Iron  Co. 

A  written  contract  for  the  manufacture  of  retorts  cannot  be  affected  by 
proof  of  a  custom  that,  in  the  absence  of  an  express  agreement,  founders 
shall  not  be  held  to  warrant  their  castings  against  latent  defects;  and 
that,  in  case  of  apparent  defects,  they  shall  be  entitled  to  have  castings 
letnmed  to  them  within  a  reasonable  time,  an4  to  replace  them  with  new 
ones:  Id. 

The  role  of  damages  in  an  action  for  a  breach  of  warranty  in  articles 
which  are  manafactured  under  an  agreement,  but  which  are  not  iiimishe^ 
for  any  particnlar  use,  is  the  difference  in  value  between  the  articles 
letoally  famished,  and  such  as  should  have  been  furnished :  Id. 

Orimtnai  Law — Murder ,  in  attempting  Abortion — Existence — Plead- 
M^ — iVac/tce. — ^In  an  indictment  for  murder  by  poison,  it  is  not  necessary 


1  From  Charles  Allen,  Esq.,  Sute  Reporter. 
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to  allege  that  the  poison  was  administered  by  the  defendant  tc  tbe 
deceased  with  an  intent  to  kill :  Commonwealth  vs.  Herse^, 
'  The  court  will  not  order  an  officer,  haying  charge  of  witnesses  who  haTe 
been  excluded  from  the  court-room  until  thej  should  severally  be  called 
to  testify,  to  prohibit  them  from  reading  the  newspaper  accounts  of  the 
evidence  in  the  case  :  Id. 

On  the  trial  of  an  indictment  for  murder  by  poison,  in  which  one  couDt 
alleges  that  the  deceased  was  pregnant,  and  was  induced  to  take  the  poison 
by  assurance  of  the  defendant  that  it  was  a  medicinal  preparation  which 
would  produce  a  miscarriage,  evidence  of  a  conversation  two  or  three  years 
before  the  time  of  the  acts  charged,  in  which  the  defendant  applied  to  a 
witness  for  information  upon  the  subject  of  procuring  abortions,  is  inad- 
missible: Id. 

If  a  medical  witness,  on  cross-examination,  has  identified  certain  medical 
advertisements  as  his,  they  may  be  read  to  the  jury  as  a  portion  of  the 
cross-examination,  for  the  purpose  of  affecting  his  credit,  but  the  news- 
paper in  which  they  are  contained  cannot  be  laid  before  the  jury :  Id 

Evidence  that  the  defendant  in  an  indictment  refused  to  fly,  when 
advised  to  do  so,  after  suspicions  against  him  were  excited,  is  inadmissible 
in  defence :  Id. 

Action — Liability  of  Magistrate  for  Issuing  void  Execution — Measure 
of  Damages — Evidence  in  Mitigation. — A  magistrate  who  has  rendered 
judgment  for  the  plaintiff  in  an  action  pending  before  him,  and,  on  request 
for  an  execution,  has  issued  one  which  is  invalid  on  its  face,  is  liable  for 
such  damages  as  are  the  natural,  necessary  and  proximate  consequences  of 
his  wrongful  act ;  but  not  for  the  costs  of  levying  the  execution,  or  losses 
to  which  the  plaintiff  has  been  subjected  by  reason  of  attempting  to  enforce 
It :  Noxon  vs.  HiU. 

In  an  action  against  a  magistrate  to  recover  damages  for  his  wrongful 
act  in  issuing  an  execution  which  was  invalid  on  its  face,  he  may  show  in 
mitigation  that  the  condition  and  circumstances  of  the  judgment  debtor 
were  such  that  nothing  could  have  been  collected  upon  a  valid  execu- 
tion :  Id. 

Vendor  and  Vendee — Note  for  Purchase  Money —  When  False  Representa- 
tions as  Defence. — In  an  action  upon  a  note  given  for  the  price  of  land, 
the  defendant  cannot  be  allowed  to  prove,  by  way  of  recoupment  in  dam- 
ages, that  the  plaintiff  made  false  representations  as  to  the  quality  and 
productiveness  of  the  soil,  and  the  number  of  acres  contained  within  boun- 
daries which  were  truly  pointed  out,  by  which  the  defendant  waa  deceived 
«nd  thereby  induced  to  make  the  purchase :  Gordon  vs.  Farmelee. 
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COURT  OF  APPEALS  OF  MEW  TORK.^ 

Charitable  Use,  Validity  of— Trustee,  Renunciation  by,  where  Presumed 
—  FiZf,  Devi9e  Invalid  as  Restraining  Alienation — Aliens — Effect  of  Par- 
^l  Invalidity  in  Residuary  Bequests, — A  gift  to  charity,  which  is  void 
It  Uw  for  want  of  an  ascertained  beneficiary,  will  be  upheld  by  the  courts 
ftf  this  State,  if  the  thing  given  is  certain,  if  there  is  a  competent  trustee 
to  take  the  fund  and  administer  it  as  directed,  and  if  the  charity  itself  be 
precise  and  definite :  Beekman  vs.  Bonsor, 

In  other  respects  charitable  trusts  are  subject  to  the  rules  which  apper- 
tain to  trusts  in  general.  The  trust  must  be  capable  of  execution  by  a 
judicial  decree  in  affirmance  of  the  gift  as  the  donor  made  it.  The  cy  pra 
power,  as  exercised  in  England  in  cases  of  charity,  has  no  existence  in  the 
jurisprudence  of  this  State :  Id. 

A  charitable  gifl  of  a  sum  which  is  left  uncertain,  or  which  is  left  to 
the  discretion  of  executors  who  have  renounced  the  trust,  is  void,  and  the 
Mxt  of  kin  are  entitled  to  the  Aind.  It  seems  that  such  a  defect  is  in- 
enable,  even  by  the  cy  pres  power :  Id, 

An  executor  who  renounces  his  office,  the  renunciation  being  followed 
Vy  many  years  of  total  non-interference  with  the  estate,  is  deemed  also  to 
have  renounced  the  trusts  conferred  by  the  will,  which  are  personal  i^nd 

diaeretionary :  Id, 
A  gift  to  executors  of  money,  to  be  applied  in  their  discretion  to  the 

use  of  societies  for  the  support  of  indigent  and  respectable  females,  with- 

oat  iurther  designation  of  the  beneficiaries,  the  executors  having  renounced 

tbe  trust,  cannot  be  upheld :  Id. 
Where  a  residuum  of  personal  estate  is  disposed  of  by  a  will,  in  two 

parts,  and  the  first  disposition  is  invalid,  the  sum  does  not  go  to  the  lega> 

tee  ef  the  other  part,  but  goes  to  the  next  of  kin :  Id. 
And  where  the  sum  devoted  to  the  invalid  prior  purpose,  cannot  be 

iwertained  by  reason  of  the  failure  of  that  purpose  or  otherwise,  the  gift 

tf  the  remainder  is  void  for  uncertainty  in  ihe  amount :  Id. 
A  bequest  of  a  sum  of  money,  to  be  invested  in  land,  of  whieb  the 

toktB  tod  profits  are  to  be  applied  to  certain  beneficiaries  during  fifteen 

|Bus,  the  land  then  to  be  sold  and  the  pioeeeds  divided  amongst  the  same 

l^noiis,  is  void,  because  it  contemplates  a  trust  which  would  unlawfollj 

N(^d  the  power  of  alienation :  Id. 


1  From  E.  P.  Smith,  Esq.,  State  Reporter. 
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And  where  sucli  a  bequest  leaves  the  sum  not  exceeding  a  certaii 
limit,  in  the  discretion  of  executors,  and  the  executors  have  renounced, 
the  gift  cannot  be  sustained  as  a  pecuniary  legacy  by  disregarding  the  void 
directions  to  convert  it  into  land,  and  then  to  re-convert  it  into  money 
The  amount  being  unascertained,  the  bequest  wholly  faib :  Id. 

A  bequest  of  money,  to  be  laid  out  in  lands  for  the  benefit  of  aliens, 
who  are  to  have  the  possession  and  enjoyment,  contravenes  the  statute  of 
wills,  and  is  void :  Id, 

Vendor  and  Vendee — Title  to  Chatteh  derived  through  a  Fraud — En*- 
hand  and  Wife — Ambuptaus  Possession — Purchaser  without  Notice^ 
Mortgage  for  Future  Advances. — The  definition  in  the  2d  Revised  Statutee, 
page  702,  section  30,  of  the  term  ^^  felony**  when  used  in  a  statute,  has  not 
so  changed  the  common  law  as  to  prevent  a  purchaser  in  good  faith  and 
for  value,  obtaining  title  to  goods,  which  the  original  vendee  procured  by 
false  pretences :  FasseM  vs.  Smith. 

The  case  of  Andrew  vs.  Dieterich  (14  Wend.,  36),  in  this  respect 
overruled. 

The  possession  by  a  husband  of  his  wife's  real  estate  is  to  be  taken  as 
her  possession,  so  as  not  to  put  a  purchaser  upon  inquiry  as  to  the  righte 
of  a  third  person  of  whom  the  husband,  to  cover  his  own  fraud,  took  a 
lease  unknown  to  the  purchaser :  Id. 

A  creditor,  who  took  from  his  debtor  a  mortgage  declared  to  be  a  ooa- 
tinning  security  for  an  amount  less  than  the  debt,  held,  to  have  made  sub- 
sequent advances  on  the  faith  of  the  mortgage,  although  the  original  in- 
debtedness was  never  reduced,  but  was  continually  increasing :  Id, 

Municipal  Corporation  Tax — Payer  or  Loan  Holder  no  right,  a$  suck 
to  Maintain  an  Action  to  Restrain  Acts  of  Corporate  Officers, — ^There  is 
no  distinction  between  a  municipal  corporation  and  towns  or  counties, 
which  enables  a  taxable  inhabitant  of  the  former  to  maintain  an  action  to 
restrain  or  avoid  a  corporate  act  not  affecting  his  private  interest,  as  dis- 
tinct from  that  of  other  inhabitants :  Roosevelt  vs.  Draper, 

Nor  can  such  a  suit  be  maintained  by  an  inhabitant  who  is  also  a  credi- 
tor, holding  the  public  stock  of  the  corporation,  to  avoid  an  alienation  of 
its  property  upon  which  he  has  no  specific  or  general  lien,  and  which  is 
not  shown  to  be  essential  to  the  security  of  the  corporate  creditors :  Id, 

A  Governor  of  the  Almshouse  is  one  of  the  heads  of  departmentSy  and 
an  officer  of  the  ci^  of  New  York,  prohibited,  by  chapter  187  of  1849, 
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ieetioQ  19,  from  being  interested  in  tHe  purchase  of  any  real  estate  belong- 
ing to  the  corporation  :  Id, 

Wm — Where  Widow  a  Witness  against  Probate. — An  order  of  the 
Supreme  Court,  reversing  a  Surrogate's  decree,  admitting  a  will  to  pro- 
bate for  error  in  law,  and  remitting  the  proceedings  to  the  Surrogate,  is  a 
final  determination  in  the  Supreme  Court,  and  is  appealable  to  this  court : 
Talbot  vs.  Talbot, 

A  widow,  cited,  but  who  does  not  appear  or  contest  the  probate  of  her 
husband's  will,  is  a  competent  witness  for  the  contestants,  as  against  the 
objection  that  she  is  a  party  to  the  proceeding;  and  no  formal  order, 
dismissing  her  as  a  party,  or  otherwise  providing  for  her  examination,  is 
necessary:  Id, 

Where,  on  the  hearing  before  the  Surrogate,  there  is  general  evidence 
of  the  execution  by  the  husband  of  a  previous  will,  under  which  the  widow 
would  take  the  same  provision  as  under  the  will  offered  for  probate,  the 
validity  of  the  first  will  is  to  be  assumed  in  support  of  the  competency  of 
the  widow  as  against  the  objection  of  interest :  Id. 

6VPBBMB    COURT   OF    NEW   YORK,    GENERAL    TERM,   SECOND    DISTRICT, 

May,  1861.» 

Agreement — Statute  of  Frauds, — ^The  plaintiff  was  employed  by  G.  to 
build  for  one  S.  a  machine  for  crushing  ore ;  S.  having  previously  arranged 
with  D.  k  Co.,  to  pay  for  the  same,  and  the  plaintiff  looking  to  D.  &  Co. 
for  payment,  and  commencing  work  upon  the  machine.  Subsequently, . 
B.  k  Co.  refused  to  pay  for  the  machine,  and  the  plaintiff,  on  being 
informed  of  such  refusal,  declined  proceeding  under  his  contract;  where- 
upon the  defendant  promised,  verbally,  that  if  the  plaintiff  would  go  on 
tod  complete  the  machinery,  he,  the  defendant,  would  pay  for  it.  Hdd^ 
that  this  was  not  an  agreement  to  pay  the  debt  of  another,  nor  within  the 
statute  of  frauds.  The  first  contract  was  rescinded,  and  the  agreement  of 
the  defendant  was  not  collateral,  but  was  an  independent  and  original 
agreement,  and,  as  such,  valid  and  binding :  Quintard  vs.  De  Wolf, 

Powers  and  Jurisdiction  of  Supreme  Court —  Construction  of  Wills — 
hfant9-^ Determination  of  Claims  to  Real  Estate. — The  Supreme  Court 
pOBseflses  all  the  powers  and  exercises  all  the  functions,  both  of  the  Supremi> 

1  From  Hon.  0.  L.  Barbour,  Reporter  of  the  Court. 
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Court  and  the  former  Court  of  Cbancerj;  but  it  has  not  acquired,  by  tie 
blending  of  the  two  tribunals,  any  right  or  authority  which  did  not  belong 
to  one  or  the  other  of  their  formerly  separate  jurisdictions :  OnderdojJi 
T8.  MoU  and  Others. 

The  action  and  administration  of  the  Court  is  perfectly  distinct  in  afford- 
ing legal  or  equitable  remedies :  Id, 

Where  there  is  no  trust,  and  there  is  no  personal  estate  in  the  dbtribii- 
tion  of  which  any  trust  can  arise,  devisees  who  claim  merely  legal  estates 
in  the  real  property,  cannot  bring  a  suit  in  equity  to  obtain  a  judicial  oon- 
Btruction  of  the  will  of  the  testator :  Id, 

If  the  question  to  be  determined  is  a  purely  legal  question  concerning 
the  nature  of  the  estates  created  by  a  will  in  the  lands  devised,  it  teemt 
the  proper  remedy  is  in  court  of  ^u?  by  an  action  of  ejectment :  Id. 

The  whole  power  of  the  court  to  order  a  sale  of  the  lands  of  infants  is 
derived  from'the  statute.  There  is  no  such  original  jurisdiction  in  a  Court 
of  Equity:  Id. 

J£  such  statutory  jurisdiction  can  be  exercised  upon  bill  or  complaint, 
as  well  as  in  the  ordinary  mode  by  petition,  still  there  is  no  authority  for 
imiting  in  such  a  suit  parties  who  claim  a  legal  title  adverse  to  the  in&nt, 
and  compelling  them  to  litigate  that  claim  and  have  it  passed  upon ;  and 
there  are  insuperable  objections  to  such  a  course  :  Id. 

To  authorize  a  proceeding  under  the  statute  for  the  determination  of 
claims  to  real  estate,  the  claim  of  the  defendant  must  be  adverse  to  the 
party  in  possession :  Id. 

Proceedings  cannot  be  instituted  by  one  having  a  life  estate  in  premises 
under  a  will,  against  the  devisees  in  remainder.  Nor  by  one  who  is  not 
in  possession :  Id. 


GENERAL  TERM,  SIXTH  DISTRICT,  July,  1861. 

Revocation  of  Will, — The  intention  of  a  testator  to  cancel  or  revoke  a 
clause  in  his  will,  however  strongly  declared,  is  of  no  consequence  unless 
it  be  carried  out  by  some  act  amounting,  in  judgment  of  law,  to  an  actual 
cancellation  or  revocation :  OInrk  vs.  Smith. 

A  testator  having  an  only  son,  James  W.  Smith,  devised  certain  real 
estate  to  his  ''  son,  James  W.  Smith."  After  the  execution  of  the  will, 
he,  with  a  pen,  erased  from  the  clauses  of  the  will  containing  the  devise, 
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flie  name  *'  James  W.  Smith/'  leaving  the  word  "  son"  unoanoelled. 
Meldy  that  neither  the  will  nor  the  devises  to  James  W.  Smith  were 
revoked  by  the  erasures :  Id, 

uXNERAL  TEBM,  SEVENTH  DISTRICT,  December,  1860,  and  March,  1861. 

Partner$hip, — ^The  interest  of  a  partner  in  the  partnership  property 
eonsists  in  his  rateable  proportion  of  the  assets  afler  the  payment  of  all 
(he  debts  of  the  partnership.  In  a  suit  in  equity  for  a  settlement  of  the 
copartnership  affairs,  no  decree  can  rightfully  be  made  for  the  payment  by 
oae  partner  of  any  sum  to  another  except  upon  this  basis :  ffai/e$  vs.  Reese, 

If  the  partner  against  whom  a  decree  is  obtained  upon  a  final  account- 
ing between  him  and  his  copartners  for  the  payment  by  him  of  an  ascer- 
tained balance  to  another,  is  subsequently  compelled  by  legal  process  to 
pay  partnership  debts  to  an  amount  equal  to  the  sum  remaining  unpaid 
upon  the  judgment,  this  will  not  entitle  him  to" maintain  an  action  against 
his  former  copartners  to  have  the  amount  of  such  partnership  debts  so 
paid  by  him  ascertained,  and  for  a  decree  directing  that  such  amount  be 
allowed  to  him  as  payment  upon  the  decree :  Id, 

Usury, — When  promissory  notes  of  equal  amounts  are  exchanged,  one 
18  equal  in  value  to  the  other,  and  there  is  no  usury  in  the  transaction ; 
bat  when  either  party  makes  an  advantage  in  the  arrangement,  over  and 
ftbove  seven  per  oent.,  then  the  case  is  one  of  usury,  if  the  transaction  was 
designed  as,  or  was  connected  with,  a  loan  of  money :  Thomas  vs.  MuT' 
ray  et  cd, 

3Ioney  is  equal  to  money  in  such  a  transaction,  but  nothing  else  is 
equivalent  to  money.  Where,  upon  a  loan  of  money,  anything  else  is 
claimed  to  be  equivalent  to  money,  the  lender  must  show  the  equality ; 
and  if  any  other  thing  than  money  is  put  upon  a  borrower  in  an  exchange 
of  notes,  in  coonection  with,  and  as  a  condition  of,  a  loan  of  money,  the 
transaction  is  presumptively  usurious  in  law :  Id. 

The  defendant  applied  to  W.  for  the  loan  of  $200.  W.  said  he  had  a 
note  made  by  M.  for  $150,  payable  in  hemlock  lumber,  and  if  the  defendant 
would  take  that  note  he,  W.,  would  let  him  have  the  $200,  and  take  tho 
defendant's  note  for  $350.  The  defendant  replied  that  he  did  not  want 
the  M.  note,  and  did  not  consider  it  good.  Subsequently  the  defendant 
told  W.  that  if  he  would  let  him  have  the  $200  that  day  he  would  take 
the  M.  note,  provided  W.  would  guarantee  it.  This  W.  agreed  to  do,  and 
thereupon  advanced  $200  in  cash  to  the  defendant,  and  delivered  the  M 
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note  with  a  guaranty  endorsed,  guaranteeing  the  collection  thereof,  bm 
without  any  consideration  expressed,  and  took  from  the  defendant  a  note 
for  $856.97,  which  embraced  the  $200  and  interest,  and  the  $150  note 
and  interest.  Eeld,  that  even  upon  the  assumption  that  W.  was  iiabkp 
upon  his  guaranty  of  the  M.  note,  and  that  he  could  not  elect  to  avoid  it, 
the  transaction  was  usurious  upon  its  face  within  the  case  of  Cleveland  T5t 
Loder  (7  Paige,  559);  but  that  the  guaranty  was  of  no  vaUditj  ibr 
want  of  a  consideration  being  expressed  therein ;  and  that  the  note  for 
$150  being  turned  out  by  the  lender,  upon  a  void  agreement  of  guaranty, 
as  part  of  the  consideration  for  a  loan,  the  transaction  presented  a  bold 
case  of  usury :  Id. 

JSdd,  also,  that  the  fact  that  the  agreement  of  W.  to  guarantee  the  note 
meant  a  valid  guaranty,  did  not  alter  the  case.  That  the  contract  being 
executed,  at  the  time,  must  be  held  to  express  the  agreement  between  the 
parties,  and  to  furnish,  upon  its  face,  the  only  evidence  of  the  oontraet 
actually  made :  Id, 

J3eldj  further,  that  in  an  action  upon  the  note  given  by  the  defendant 
to  W.,  the  judge  should  have  left  it  to  the  juiy  to  say  whether  it  was  part 
and  parcel  of  the  bargain,  and  the  intention  of  the  parties  that  the  bor- 
rower should  take  the  $150  note  at  his  own  risk  in  regard  to  the  solvency 
of  the  parties  thereto :  Id. 

One  who  makes  a  contract  which  the  law  declares  usurious  cannot  escape 
the  penalty  of  the  offence  upon  the  plea  of  ignorance  of  the  law,  or  of  the 
absence  of  an  intention  to  evade  the  statute :  Id. 

SUPREME   COURT   OF   MICHIGAN.^ 

Gifi  from  Husband  to  Wife — Evidence. — A  husband,  acting  as  the 
agent  of  his  wife  in  making  settlement  of  demand  in  her  favor,  took  a 
deed  of  certain  lands  in  satisfaction,  which  was  made  to  him  instead  of 
to  her.  After  her  death,  the  heir  at  law  (who  was  also  the  administrator) 
of  the  wife,  sought  in  equity  an  account  with  respect  to  these  lands,  and 
the  husband  defended,  claiming  them  as  a  gift  from  the  wife.  Beld^  that 
the  burden  of  proof  was  upon  the  husband  to  establish  the  gift ;  and  that 
the  fact  that  the  deed  was  made  to  him,  in  the  absence  of  proof  that  it 
was  so  made  by  the  wife's  direction,  consent,  or  knowledge,  was  no  evi- 
dence of  the  gift,  and  authorized  no  presumption  against  the  wife's  inte- 
rest :  TTa/es  vs.  Newhold. 

1  From  T.  W.  Cooley,  Esq.,  State  Reporter. 
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Tender  on  Condition, — Where  a  tender  sufficient  in  amount  to  dischargo 
t  meclianie's  lien  upon  personal  property,  was  made  on  condition  that  the 
property  be  delivered  up,  and  the  only  objection  made  to  the  tender  was 
that  the  amount  was  insufficient ;  hcld^  that  the  tender  was  not  vitiated 
by  the  condition :  Moynahan  vs.  Moore, 

Record  of  an  Instrument,  referring  to  another  Instrument, — Where  a 
writing  is  recorded  as  a  separate  paper,  which  refers  to  ^'  the  within  mort- 
gage/' but  does  not  in  any  way  describe  or  identify  the  mortgage,  the 
record  is  no  evidence  or  notice  that  the  writing  recorded  was  indorsed 
upon  any  particular  mortgage  not  recorded  with  it,  as  that  is  an  extrinsic 
fact  not  within  the  purview  of  the  registry  laws :  Bassett  vs.  Hathaway, 

Common  Law  Certiorariy  what  it  brings  up—Power  of  the  Court  upon 
it — The  return  to  a  common  law  writ  of  certiorari  should  set  out  the 
eridence  upon  which  the  conviction  or  other  judicial  act  complained  of 
was  founded :  Jackson  vs.  People, 

The  office  of  a  certiorari  is  not,  however,  to  review  questions  of  fact,  but 
questions  of  law.  And,  in  examining  into  the  evidence,  the  appellate 
eonrt  does  so,  not  to  determine  whether  the  probabilities  preponderate  one 
way  or  the  other,  but  simply  to  determine  whether  the  evidence  is  such 
that  it  will  justify  the  finding  as  a  legitimate  inference  from  the  facts 
proTed,  whether  that  inference  would  or  would  not  have  been  drawn  by 
the  appellate  tribunal :  Id, 

But  the  appellate  court  will  review  the  rulings  of  law  upon  the  admis- 
non  or  exclusion  of  evidence,  or  other  rulings  in  the  proceedings  having 
a  bearing  upon  the  result :  Id, 

On  certiorari  to  the  Recorder's  Court  of  Detroit,  to  remove  the  pro- 
ceedings on  conviction  for  a  violation  of  a  city  ordinance,  the  evidence  was 
embodied  in  the  return  by  the  clerk.  Held^  to  be  properly  before  the 
eonrt:  Id. 

Comal  Knowledge  and  Abuse  of  a  Female  Child — Assault — Evidence, 
—Under  an  indictment  for  carnal  knowledge  and  abuse  of  a  female  child 
Qoder  ten  years  of  age,  the  defendant  may  be  convicted  of  a  simple 
iBianlt,  notwithstanding  the  child  consented.  The  offence  charged  Is 
nipe,  and  the  child  has  no  capacity  to  consent :  People  vs.  McDonald, 

Liuhility  of  Municipal  Corporations  for  Injuries  caused  bt/  its  Streets 
Iting  out  of  repair, — The  city  of  Detroit  let  to  the  lowest  bidder,  aa 
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required  by  its  obarter,  a  ooDtract  for  tbe  constractioQ  of  a  sewer  througa 
ODe  of  its  public  streets.  The  contract  bound  tbe  contractor  at  all  timM 
to  keep  tbe  excavation  fenced  in,  and  carefully  guarded  to  prevent  acei« 
dents,  and  provided  tbat  tbe  contractor  should  be  liable  for  all  damages 
that  might  arise  from  accident  occasioned  by  his  neglect.  For  want  of 
proper  guards  to  the  excavation,  an  injury  occurred  to  a  person  driving 
along  the  street.   HM^  that  the  cit^  was  liable :   City  of  Detroit  vs.  Cor^. 

SUPREME  COUBT  OF  CONNECTICUT.^ 

Constitutional  Law — Obligation  of  Contract — Taking  Franchiwe  for 
Public  UsCf  what — Con$truction  of  Statute — Ferries. — ^The  Hartford 
Bridge  Company  was  incorporated  in  1808,  with  power  to  erect  and  main- 
tain a  toll  bridge  across  the  Connecticut  River,  between  Hartford  and  £ast 
Hartford.  There  were,  at  this  time,  two  legally  established  ferries  between 
these  towns,  and  belonging  to  the  towns,  located  below  the  proposed  site 
of  the  bridge,  and  within  a  quarter  of  a  mile  of  it.  In  1818,  the  bridge 
which  had  been  erected  soon  after  the  incorporation  of  the  company,  hav- 
ing been  greatly  damaged  by  a  flood,  and  requiring  to  be  rebuilt,  and  tbe 
company  being  unwilling  to  incur  the  expense  of  rebuilding  it  without 
the  grant  of  further  privileges,  the  Legislature  passed  a  resolution  that, 
upon  the  bridge  being  rebuilt  to  the  acceptance  of  a  committee  appointed 
for  the  purpose,  the  ferries,  by  law,  established  between  the  towns  of  Hart" 
ford  and  Fast  Hartford,  sJumld  be  discontinued,  and  said  towns  should 
never  thereafter  be  permitted  to  transport  passcTigers  across  said  river; 
with  a  provision  that  if  the  company  should  neglect  to  maintain  the 
bridge,  the  towns  might  open  the  ferries.  In  1857,  the  Legislature  incor- 
porated the  Union  Ferry  Company,  with  power  to  establish  a  ferry  aeroas 
the  Connecticut  River,  between  the  towns  of  Hartford  and  East  Hartford,, 
at  a  point  not  less  than  a  mile  below  the  bridge,  but  made  no  provision  in 
the  charter  for  compensation  to  the  bridge  company  for  the  injury  to  its 
franchise.  The  Ferry  Company  immediately  after  established  the  ferry  at 
a  point  a  mile  and  a  half  below  the  bridge,  and  were  using  it  for  the  con- 
veyance of  passengers,  and  a  considerable  amount  of  tolls  was  thereby 
diverted  from  the  bridge.     The  line  of  travel  was  not  the  same  with  that 

I  We  are  indebted  to  John  Hooker,  Esq.,  the  Reporter  of  the  Court,  for  the  pointi 
decided  in  the  following  cases,  which  will  be  reported  in  the  29th  volume  of  th« 
Connecticut  Reports,  and  for  which  he  will  accept  our  tlianks. — Eds.  Am.  Law  Riff- 
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aeeommodated  by  the  bridge,  and  the  growth  of  the  city  of  Hartford  id 
that  direction  had  been  snch  as  to  require  the  accommodation.  On  a  bill 
in  equity  brought  by  the  bridge  company,  to  restrain  the  ferry  company 
fifom  the  use  of  the  ferry,  it  was  hddy  that  the  resolution  of  1818  was  to 
be  0(Hi8tmed  as  a  contract  on  the  part  of  the  Legislature,  only  that  the 
then  existing  ferries  should  be  discontinued,  and  that  the  towns  should 
not  be  allowed  to  reyive  them ;  and  that  the  resolution  of  1857,  establish- 
mg  the  Union  Ferry,  was  not  a  yiolation  of  the  contract,  and  was  not 
unoonstitntional.  Storrs,  C.  J.,  dissenting:  Hartford  Bridge  Company 
TS.  Union  Ferry  Company, 

The  same  general  rules  of  construction  are  to  be  applied  to  both  public 
and  private  grants.  The  intent  of  the  contract  is  to  be  ascertained  by  a 
£ur  and  rational  interpretation  of  the  language  used,  and,  when  the  intent 
is  ascertained,  it  is  to  be  carried  out  against  the  State  as  fully  as  against 
in  individual :  Id, 

Where,  however,  the  language  of  a  public  grant  will  equally  admit  of 
two  constructions,  so  that  the  intent  cannot  be  ascertained,  then  that  con- 
struction is  to  be  adopted  which  is  most  favorable  to  the  State.  This  is 
but  the  application  of  the  ordinary  rule  that  the  language  of  a  contract 
shall  be  taken  most  strongly  against  the  party  using  it,  the  knguago 
of  a  public  grant  being  regarded  as  the  language  of  the  party  obtaining 
it:  Id, 

In  the  present  case,  the  contract  of  the  State  that  the  ferries  then  exist- 
iag  should  be  discontinued  and  never  afterwards  revived,  should  bo  con- 
ttrned  as  meaning  that  no  ferries  substantially  the  same,  and  accommo- 
djiting  the  same  line  of  travel,  should  be  established :  Id. 

Remarks  on  the  history  of  legislation  in  this  State  on  the  subject  of 
fciries:  Id, 

Auumpsii — Pleading — Previous  Liability  aa  Consideration — Ad^ion 
for  Contribution, — Although  an  existing  liability  is  a  good  consideration 
for  a  promise,  whether  expressed  or  implied,  to  pay  money  on  request,  yet 
it  is  not  sufficient  that  a  declaration  on  such  a  promise  should  merely  state 
that  there  existed  such  a  liability.  It  must  state  the  facts  on  which  it 
arose,  and  in  such  a  manner  that  the  court  can  see  that  there  was  such  a 
fiability :  Bailey  vs.  Bussing. 

The  statement  of  the  liability  without  the  facts  on  which  it  arose,  is  a 
statement  of  a  mere  legal  inference,  which  it  is  never  necessary  to  allege 
Id  pleading,  and  which,  if  alleged,  is  never  traversable :  Id. 
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A  declaration  in  an  action  of  aflsompsit  for  a  contribution,  alleged  that 
a  joint  judgment  had  been  recovered  against  the  plaintiff,  the  defendant 
and  another,  which  the  plaintiff  had  been  compelled  to  pay,  and  that 
the  defendant  waa  in  dutj  bound  and  liable  to  pay  to  the  plaintiff  one- 
third  of  the  amount,  and  being  so  liable  promised,  &c.,  but  contained  do 
allegation  as  to  the  cause  of  action  upon  which  the  judgment  had  been 
rendered.  Meld,  that  the  court  could  not  infer,  as  a  matter  of  law,  that 
the  cause  of  action  was  one  which  imposed  upon  the  defendant  the  duty  to 
contribute,  and  therefore  that  no  sufficient  consideration  for  the  promise 
was  alleged :  U. 

Hdd^  also,  that  the  defect  ot  the  declaration  was  not  cured  by  verdicts 
One  judge  dissenting :  LL 

TrespoM^  Damages  in — Illegal  Pouemon — Liquor  Law. — In  trespass 
for  taking  personal  property,  where  the  property  has  been  taken  without 
malice  and  under  a  claim  of  right,  and  the  controversy  relates  only  to  the 
title,  the  rule  of  damages  is  the  value  of  the  property  at  the  time  of  the 
taking,  and  interest  from  that  time  to  the  time  of  the  judgment :  Oviatt 
vs.  Pond, 

Where,  in  such  a  ease,  the  plaintiff  claimed  that,  by  the  taking  of  the 
property,  he  had  been  broken  up  in  his  business,  and  the  judge  charged 
the  jury  that  the  defendant  must  make  the  plaintiff  good  for  all  the  actoal 
damage  sustained  by  him  at  the  defendant's  hands,  resulting  directly  and 
naturally  from  the  injury,  a  new  trial  was  granted  on  motion  of  the 
defendant:  Id. 

Under  the  27th  section  of  the  statute  with  regard  to  intemperance,  which 
provides  that  *^  no  action  shall  be  maintained  for  the  recovery  or  possession 
of  spirituous  liquors,  or  the  value  thereof,  except  in  cases  where  persons 
owning  or  possessing  such  liquors,  with  lawful  intent,  may  have  been  ille- 
gally deprived  of  the  same,"  there  can  be  no  recovery  in  an  action  of 
trespass  for  the  value  of  liquors  taken,  where  the  same  were  kept  for 
illegal  sale :  Mj 

And  this  rule  was  applied  where  the  liquors  of  the  plaintiff  had  been 
attached  and  taken  away  by  the  defendant,  an  officer,  as  the  property  of 
another  party  against  whom  he  held  a  writ  of  attachment :  Id. 

Liquors  kept  for  sale  contrary  to  law,  are  regarded  by  the  law  as  having 
DO  lawful  value,  or  value  for  lawful  purposes :  Id. 

This  provision  of  the  statute  is  constitutional  and  valid :  Id. 
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RiroRT*  OF  Cases  Abourd  and  Detbrmined  in  the  Supreme  Court  and  the 
CovBf  OF  Errors  and  Appeals  of  the  State  of  New  Jersey.  By  Andrew 
PuTCBBR,  Reporter.     Vol.  IV.     Trenton:  Published  by  the  Reporter,  1861. 

This  volume  contains  cases  decided  at  the  November  Term,  1859,  and 
the  June  Term,  1860,  and  it  fully  sustains  the  long-established  reputation 
of  that  ancient  State  for  thoroughness  and  research  in  the  decisions  of  its 
highest  judicial  tribunals.  We  have  been  gratified  to  find  so  large  a  pro- 
portion of  the  cases  of  so  important  a  character.  For  it  is  unfortunately 
true,  that  by  far  the  largest  number  of  cases  which  find  their  way  into  the 
reports  in  this  country  are  too  insignificant,  both  in  importance  and  amount, 
to  command  that  serious  examination  or  consideration,  either  by  court  or 
counsel,  which  is  requisite  to  give  the  decision  the  character  of  authori- 
tative precedent.  And  the  wonder  often  is  how  they  happen  to  have  been 
no  worse  handled  than  they  were. 

In  equity,  certainly,  and,  we  believe,  the  same  holds  true  in  law  also, 
the  cases  which  come  before  the  English  Courts  in  Loudon  and  Westmin- 
ster, equal,  if  they  do  not  exceed  in  real  importance,  both  as  to  the  ques- 
tion involved  and  the  value  of  property  affected,  all,  or  nearly  all,  those 
which  are  decided  by  all  the  Superior  Courts  in  the  whole  United  States, 
including  the  National  as  well  as  the  State  Courts.  And  when  it  is  further 
considered,  at  what  immense  disadvantages  as  to  time  and  opportunity  for 
the  use  of  books,  the  majority  of  these  cases  are  examined  and  determined, 
the  wonder  is  just  and  natural  which  we  have  already  expressed. 

But  New  Jersey  is  one  of  the  oldest  and  most  favored  of  the  States, 
both  in  regard  to  general  learning  in  the  profession  and  ample  facilities 
for  the  use  of  books,  always  in  the  vicinity  if  not  immediately  at  hand. 

The  volume  now  before  us,  while  it  presents  the  usual  number  of  ques- 
tions of  the  nature  of  proceedings  by  certiorari,  mandamus,  and  other 
lessions  matters,  which  are  not  of  much  general  interest  out  of  the  par- 
ticular State,  has  also  a  considerable  number  of  cases  of  marked  general 
interest.  We  could  not  particularize  all  of  this  class,  and  it  might, 
therefore,  seem  invidious  to  name  any.  But  we  venture  to  name  a  few 
which  have  seemed  to  us  worthy  of  special  commendation.  The  case  of 
Edwards  vs.  Derrickson,  pp.  39-79,  occupies  a  large  space  in  a  very 
careful  examination  of  several  questions  in  regard  to  the  mechanics'  lien 
ind  the  mode  of  enforcing  it.     The  State  vs.  The  City  of  Elizabeth,  pp. 
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L03-112,  contains  a  very  careful  examination  of  the  rights  of  corporatioitf. 
to  apply  their  property  which  is  exempted  from  taxation  in  general  terms, 
to  purposes  of  speculation  or  direct  profit,  aside  from  the  purposes  oon> 
templatcd  by  their  charters,  and  of  the  effect  of  such  use  in  regard  to  the 
exemption  from  taxation,  where  the  profits  are  ultimately  applied  to  tiie 
objects  specified  in  the  charter ;  and  the  conclusion  is  reached  upon  sound 
views,  we  believe,  that  such  property  is  liable  to  taxation. 

Ross  V8,  Adams  is  deserving  of  notice  as  an  instance  of  the  application 
of  common  sense  and  natural  reason  to  the  construction  of  an  act  of  the 
legislature,  when  an  adherence  to  strict  technical  rules  would  have  led  the 
court  quite  one  side  of  the  purpose  of  the  legislature. 

Winfield  v$.  The  City  of  Hudson,  pp.  255-265,  is  an  interesting  case 
where  Chief  Justice  Green  discusses,  with  his  usual  clearness  and  ability, 
the  negotiability  of  city  stocks  under  the  statute  of  that  State. 

Boylon  vs.  Meeker,  pp.  274-478,  is  a  will  case,  involving  questions  of 
great  interest,  always,  to  the  parties,  such  as  want  of  capacity,  fraud,  and 
undue  influence,  together  with  forgery,  and  the  proper  limits  of  the  admis- 
sibility of  the  declarations  of  the  testator,  upon  the  several  issues  growing 
out  of  these  different  exceptions  to  the  instrument,  which  are  discussed 
with  unusual  thoroughness  and  ability  by  several  of  the  judges.  But,  with 
all  due  submission  and  deference  to  the  learned  judges,  it  does  seem  to 
us  that  the  facts  in  the  case  are  quite  too  extensively  debated  here  to 
claim  any  just  place  in  a  volume  of  Law  Reports.  The  Reporter  could 
not  well  lay  the  opinions  of  the  judges  one  side.  But,  it  is  certain, 
somebody  should  have  taken  the  responsibility  of  cutting  out,  at  the  very 
least,  one  hundred  pages  of  the  report  of  this  valuable  and  interesting 
case.     It  would  then  have  been  needlessly  prolix. 

There  are  many  more  valuable  cases,  any  one  of  which  is  worth  more 
to  the  profession  than  the  cost  of  the  volume.  If  there  is  any  general 
fault  in  the  volume,  it  is  that  the  cases  are  reported  too  much  at  length. 
There  is  one  great  excellency,  which  is  becoming  rare  of  late,  the  exami- 
nation and  discussion  of  the  important  cases  by  more  than  one  of  the 
judges. 

The  work  of  the  reporter  is  done  with  great  accuracy  and  neatnesti 
and  the  paper  and  type  are  altogether  unexceptionable.  •  We  have  great 
pleasure  in  recommending  it  to  the  profession  as  a  valuable  addition  to  tk 
long  list  of  American  Reports.  I.  F.  B. 
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EtPOftTs  or  Ca9B8  ih  Law  and  Equitt  dbtebmihed  in  thv  Sitpbbmc  Coubt  ot 
THE  Statk  oj  Iowa.  By  Thos.  P.  Withrow,  Reporter.  Vol.  III.,  being  VoL 
XI.  of  the  Series.    Des  Moines:  Mills  &  Brothers,  1861. 

This  third  volume  of  Mr.  Withrow's  Reports  fully  vindicates  the  good 
opinion  we  have  already  expressed  of  the  former  ones.  In  many  respects 
this  volume  is  deserving  of  imitation  in  quarters  where  we  are  accustomed 
to  look  for  models  rather  than  copyists.  The  cases  are  more  briefly 
reported  than  what  has  been  usual  of  late  with  the  American  Reports,  and, 
consequently,  contains  a  larger  number  of  cases  than  is  usual.  This  we 
regard  as  an  advance  in  the  right  direction ;  and,  as  it  tends  towards  the 
days  of  Johnson  and  other  model  reporters,  we  might  almost  say,  at  the 
luzard  of  a  solecism  or  even  a  paradox,  it  is  an  improvement  upon  the  late 
reports,  because  it  is  an  advance  backwards. 

There  are,  no  doubt,  some  advantages  in  having  a  point  discussed  at 
length,  and  all  the  cases  brought  into  notice ;  and  it  is  well  to  do  this 
with  the  leading  cases.  But  it  cannot  be  done  with  all  the  cases,  and  the 
Booner  the  courts  begin  to  act  upon  this  view  the  better  for  the  profession. 
We  notice,  in' the  1  Allen's  Reports,  that  the  Massachusetts  Court  are 
BeUing  an  example  in  that  direction.  This  volume  of  Iowa  Reports  is 
another  indorsement  of  the  course.  We  trust  it  will  find  other  followers. 
The  substance  of  the  head  note  being  embodied  in  a  single  word  or  two, 
in  small  capitals  or  italics  at  the  beginning,  is  a  great  aid,  and  every 
facility  of  that  kind  to  save  time  and  labor,  is  a  merit  in  a  law  book.  We 
trust  this  feature  will  be  found  worthy  of  genera]  adoption  by  all  the 
reporters  in  the  country,  as  it  has  long  been  in  England. 

We  have  no  space  to  enumerate  the  leading  cases  in  this  volume.  There 
ue  many  of  this  character  which  seem  to  have  been  decided  upon  the 
wmndest  principles  without  much  examination  of  the  authorities.  Post- 
nuptial contracts  as  to  creditors,  general  assignments,  action  of  libel  against 
P^^  juiora,  the  oonolnsiveness  of  officers'  returns,  are  all  of  this  character 
There  are  acme  deoisions  wherein  the  court  review  the  decisions  of 
inferior  tribonals  upon  motions  for  eontinuanoe,  petitions  for  new  trial, 
'SBKrving  defaults  and  non-suits,  which  are  commonly  regarded  aa  matters 
I  ^  v^re  diseretion,  and  not  revisable  in  courts  of  error,  and  one  case 
'^ng  set-off  of  damages  in  aetions  of  tort,  even  in  slander,  all  which 
I  "*A  ft  kind  of  &utri  sound  in  the  older  States ;  and  unless  controlled  by 
^  «ode  of  tliat  State,  as  some  of  them  profess  to  be,  these  decisions  are 
*cituily  not  a  little  anomalous. 
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We  should  say  the  same  of  the  decisions  in  this  volnme,  holding  thatoM 
convicted  of  mansUnghter  on  an  indictment  for  murder,  but  who  on  appeal 
obtained  a  new  trial  upon  his  own  motion,  could  not,  therefore,  be  tried 
for  murder  but  only  for  manslaughter.  Notwithstanding  some  conflict  ia 
the  decisions,  the  proposition  seems  to  us  to  carry  a  sufficient  refutatioii 
in  its  own  innate  absurdity.  When  the  party  asking  a  new  trial  proposes 
to  limit  the  prosecutor,  not  by  the  former  trial  which  is  to  be  renew&f,  bat 
by  the  former  conviction,  which  has  been  set  aside  upon  his  own  motioo, 
this  would  be  a  new  trial  of  the  convicttonf  but  not  of  the  coMe.  There 
was,  undoubtedly,  so  long  as  the  verdict  stood,  an  implied  acquittal  of  th« 
charge  of  murder.  But  when  set  aside,  that  portion  of  the  verdict  was  no 
mure  effective  than  the  conviction  of  manslaughter.  Since  both  the  charge 
and  the  verdict  were  entire,  there  is  no  plausibility  in  saying  that  the 
verdict  was  set  aside  as  to  its  direct  effect  in  finding  a  conviction  of  maa- 
slaughter,  but  still  remained  in  full  as  to  the  implication  resulting  th^e- 
from  of  an  acquittal  of  murder.  If  the  verdict  is  set  aside  it  must  be,  in 
solido,  both  for  its  direct  effect  and  the  resulting  implicationt. 

But  these  are  unimportant  matters,  and  we  very  cordially  commend  the 
volume  to  the  favorable  notice  of  the  profession  throughout,  the  oonntiy. 

I.  F.  R. 


A  Tbeatisk  on  the  Lkgal  ahd  Equitablk  Rights  of  Mabrub  Woxks  ;  as  vdl 
in  respect  to  their  Property  and  Persons,  as  to  their  Children.  With  an  Appf- 
Dix  of  the  Recent  American  Statutes,  and  the  Decisions  under  them.  Bj  Wn- 
LiAM  H.  Cord,  Esq.,  Counsellor  at  Law.  Philadelphia:  Kat  ft  B&othki,  19| 
South  Sixth  Street,  Law  Booksellers,  Puhlishers  and  Importers,  1861. 

Few  subjects  require  more  careful  professional  consideration,  than  the 
legal  and  equitable  rights  of  married  women.  A  good  book  on  this  braDcb 
of  law  is  a  necessity  with  the  bar  everywhere,  and  such  a  book  Mr.  Cord 
has  furnished  us.  The  collection  of  the  various  State  statutes,  at  the  eod 
of  the  volume,  is  exceedingly  valuable  and  usefiil.  In  the  body  of  the 
book,  the  author  seems  to  have  stated  fully  and  accurately  the  doetrixws 
of  the  common  law  and  equity,  as  well  as  noticed  the  more  important 
pcnliarities  of  the  various  State  reforms. 

We  recommend  this  work  to  the  practising  lawyer,  as  an  essential  aid  in 
disentangling  the  embarrassing  questions  which  so  often  arise  in  the  lav 
of  "  married  women."  A.  I  F. 
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THE   RELATIONS   OP  RAILWAYS  AND  HIGHWAYS- 
STREET  RAILWAYS. 

I    I  Thb  rights   or  bailwats  as  to  thb  land  owhxbs.     How  fab  thbt  mat 

DCMAXO  COMPBHSATIOX  WHCH  BAILWATS  OGOUPT  THB  HIGHWATB. 

1.  Some  of  the  earlier  American  oases  allowed  such  compensation. 

2.  A  railway  was  for  a  long  time  regarded  as  only  an  *<  improved  highway ;"  and 
BO  additional  compensation  given  to  the  land  owner. 

3.  That  doctrine  abandoned.  Now  held  that  the  railway  is  an  additional  servitude 
and  the  owner  pf  the  soil  entitled  to  additional  compensatioii. 

1.  This  was  always  the  English  rule.  One  cannot  there  tonnel  the  highway  with- 
out additional  compensation  to  the  owner  of  the  soil. 

II.  Thb  law  has  bben  hbld  diftxbbntlt  in  bboabd  to  stbbxts  in  thb  citibs. 

1.  Aa  to  street  railways,  not  operated  by  steam,  it  has  been  held  the  landowner  is 
Bot  entitled  to  additional  compensation  for  any  use  they  may  make  of  the  streets 
or  highways,  either  in  city  or  country. 

2.  Railway  companies  generally  held  to  require  only  the  consent  of  the  municipal 
authority  for  locating  in  the  street    Rule  questioned  in  some  oases. 

I  8-  There  is  difficulty  in  saying  what  is  the  true  principle. 

HL  DbOISIOBS   Ann    intimations    in    bboabd    to    thb    ULTIMATB    bights    4ND 

ootibs  or  stbbbt  bailwats. 

1-  8aoh  railways  need  not  pay  any  compensation  to  land  owners. 

2.  They  are  never  to  be  regarded  as  a  nuisance  or  purpresture. 

3.  There  has  been  manifested  great  public  interest  in  the  establishment  of  street 
nulways. 

Vol.  X.— 18 
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4  U  may  fairly  be  oaloulated  that  some  abatement  of  the  enthonasm  may  oear 
hereafter. 

5.  It  is  therefore  the  policy,  as  well  as  the  duty  of  the  proprietors  of  sach  interoUt 
to  cuUivate  kindly  relations,  both  with  the  pablio  and  the  munioipal  authoritiei 

IV.  The  relatiyb  bights  and  duties  or  thb  pbopbiitobs  of  stbir  kail- 
Wats  and   thb   muhioipal  avthobitibs,  ih  bkoabd  to  thb  KAnmsAirci  of 

TU8  ftEClTBITT  OF  THB  HIGHWAYS  FOB  PUBLIC  TBAYBL. 

1.  The  municipal  authorities  have  all  the  powers  and  duties  of  the  mnnioipalitiei 
themselves. 

2.  The  primary  responsibility  for  the  safe  condition  of  highways  rests  upon  tk 
municipalities, 

3    The  railways  are  directly  responsible  to  persons  injured  by  their  neglifeaee. 
4.  And  the  towns  are  not  responsible  when  they  haYe  no  right  to  interfere,  or 

where  the  maintenance  of  the  highway  rests  solely  upon  the  railways,  as  iiSQOfe' 

times  the  case  in  regard  to  steam  railways. 

5  And  where  towns  are  made  responsible  for  the  default  of  railways,  thej  tn 
entitled  to  demand  indemnity  of  the  railways,  and  this  extends  to  eoita  •»! 
expenses. 

6.  And  where  the  injury  did  not  accrue  for  more  than  six  years  after  the  d^ub 
of  the  company,  they  were  still  held  liable  to  indemnify  the  town. 

7.  But  the  railway  is  not  responsible  unless  in  default,  either  in  laying  or  miiB* 
taining  their  track. 

9.  A  condition  in  the  location  of  a  street  railway  that  it  shall  be  completed  in  ih 
given  time,  will  not  render  Yoid  the  location,  upon  non-performance,  unless  jodi^ 
cially  declared. 

9.  The  reserved  power  of  vacating  the  location  by  the  municipal  autliorities,  ii 
only  limited  by  good  faith  and  reasonable  discretion. 

1 0.  It  is  both  the  interest  and  duty  of  street  railways  to  cultivate  in  themselves  i 
sense  of  dependence  upon  the  good  will  of  the  municipal  authorities,  andof  coi^ 
sequent  forbearance  towards  all  other  modes  of  public  traveL 

11.  This  is  the  only  condition  upon  which  the  grant  of  such  large  priYileges,  fe 
such  long  terms,  could  possibly  be  endured. 

12.  The  indispensable  necessity  of  some  summary  tribunal,  in  everj  State,  wleU 
such  railways  exist,  for  the  speedy  determination  of  questions  arising  in  regu^ 
to  the  relative  rights  and  duties  of  the  railways,  the  towns,  and  the  traYeller. 

We  have  selected  this  familiar  subject  for  the  present  articW 
partly  because  it  was  familiar.  What  is  familiar,  and  of  daily  nsl 
and  occurrence,  stands  some  fair  chance  for  being  made  useful  t^ 
our  readers  and  patrons,  if  otherwise  valuable  and  important,  whill 
one  which  is  abstruse  and  recondite,  and  of  rare  occurrence,  i 
far  less  likely  to  prove  so.     And  the  profession  have  no  time  ani 
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little  disposition  to  listen  to  disquisitions,  the  chief  purpose  of 
which  is,  either  to  educate  the  author  or  to  exhibit  his  skill  in 
dialectics,  or  in  law.  The  relation  of  highways  to  railways,  and 
tlie  rights  growing  out  of  these  relations,  has,  first  and  last,  led 
to  more  litigation  than  almost  any  other  subject  connected  with 
the  Law  of  Railways. 

I.  We  have  here  to  consider  the  rights  of  railways  in  regard  to 
the  land  owners,  or  whether  the  owner  of  the  fee  of  land,  which 
has  already  been  taken  for  the  use  of  a  public  highway,  is  entitled 
to  additional  compensation  when  a  railway  is  constructed  over  tne 
same  land.  The  decisions  upon  this  point  have  been  exceedingly 
conflicting.  While  it  has  always  seemed  to  us  extremely  clear, 
as  matter  of  principle,  that  in  such  case  the  railway  is  an  addi- 
tional servitude  upon  the  land,  and  therefore  justly  entitles  the 
owner  of  the  fee  to  additional  compensation;  the  current  of 
authority,  especially  in  this  country,  at  one  time  certainly,  seemed 
to  be  setting,  almost  without  obstruction  or  protest,  entirely  in  the 
opposite  direction. 

1.  Some  of  the  earlier  cases  did,  indeed,  require  additional  com- 
pensation to  the  land  owner  in  such  cases.  The  IVttsiees  of  the 
Pretbyterian  Society  in  Waterloo  vs.  The  Auburn  and  Boehester 
RaUtoay,  8  Hill  (N.  Y.)  R.  567 ;  Fletcher  vs.  Auburn  and  Syra- 
euH  Railway^  25  Wendell  R.  462 ;  other  cases  of  that  date  took 
a  similar  view :  Redfield  on  Railw.  176,  and  Notes. 

2.  But  it  was  very  soon  discovered  by  some  courts,  as  they  sup- 
posed, that  a  railway  was  only  an  improved  highway^  and  this  was 
thought  to  deprfve  the  land  owner  of  all  claim  for  additional  com- 
pensation. The  course  of  argument,  by>  which  this  result  was 
reached,  was  very  natural  and  plausible.  It  was  well  settled  that 
the  land  owner  was  not  entitled  to  additional  compensation  in  con- 
sequence of  any  alterations,  which  the  municipal  authorities  might 
elect  to  make  in  the  construction  of  the  highway,  as  such,  what- 
ever detriment  he  might  sustain  thereby.  This  was  one  of  the 
contingencies,  coming  fairly  within  the  contemplation  of  the  pur- 
pose for  which  the  right  of  way  was  originally  taken.     And  even 
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when  the  change  in  the  highway  was  of  a  character  which  coald  not 
have  been  reasonably  anticipated,  either  on  account  of  some  unex* 
pected  change  in  the  necessities  of  travel,  or  because  the  pubUe 
authority  might  be  regarded  as  having  acted  capriciously  in  the 
particular  matter,  it  was  nevertheless  among  the  exigencies  of 
possible  advancement,  or  of  official  discretion,  or  the  want  of  it, 
to  which  every  loyal  man  is  bound  to  submit,  and  which  he  ought 
to  prepare  himself  to  do  with  grace,  and  without  additional  com- 
pensation. This  question  has  been  repeatedly  decided  by  the 
English  courts.  Governor  ^  Co.  of  Plate  Manufacturers  vs.  Mere- 
dith, 4  T.  R.  724 ;  SuUon  vs.  Clark,  6  Taunt.  29 ;  Boulton  vs.  Cfrovh 
ther,  2  B.  &  C.  703 ;  King  vs.  Payham,  8  B.  &  C.  355.  Similar 
principles  have  been  adopted  in  this  country :  Henry  vs.  The  Pitts- 
burg  and  Allegheny  Bridge  Ob.,  8  W.  &  Serg.  R.  85.  In  other  cases 
cited  in  Hatch  vs.  Vermont  Central  Railway  Co.j  25  Vt.  R.  49, 
and  note.  Ct  seemed  very  natural  hence  to  conclude,  that  the 
legislature  might  convert  a  highway  into  a  railway,  since  that  was 
only  a  different  mode  of  intercommunication :  Williams  vs.  N.  Y. 
Central  jB.,  18  Barb.  R.  222,  246. 

8.  But  the  argument  has  finally  been  proved  unsound.  A  rail- 
way is  indeed  an  improved  highway,  but  it  is  more.  And  the  land 
was  originally  taken  for  no  such  purpose.  The  use  is  vastly  more 
onerous  and  detrimental  to  the  owner  of  the  fee,  which  may 
fairly  be  presumed  to  belong  to  the  land  adjoining.  And  there 
is  not  the  same  probability  of  abandonment,  as  in  the  case  of  an 
ordinary  highway.  The  case  of  Williams  vs.  New  York  Central 
Railway,  supra,  was  accordingly  reversed  in  the  Court  of  Appeals, 
16  New  York  Court  of  Appeals  R.  97,  and  upon  a  full  reviev 
of  all  the  cases,  English  and  American,  it  was  fully  determined, 
that  both  upon  principle  and  authority,  the  land  owner  is  entitled 
to  additional  compensation  for  the  new  burden  upon  his  soil.  The 
same  rule  is  now  adopted  by  the  following  cases :  Imlay  vs.  Ths 
Union  Branch  Railway,  26  Conn.  R.  249 ;  Gardiner  vs.  BoiUm 
and  Worcester  Railway^  9  Cush.  R.  I. ;  Springfield  vs.  Otm- 
necticut  River  Railway,  4  Cush.  R.  68 ;  Tate  vs.  Ohio  and  Mis' 
sissippi  Railway,  7  Ind.  R.  479 ;  Protzman  vs.  Indianapolis  and 
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hHneinnati  Ratlwap,  9  Ind.  B.  467 ;  EvanmnUe  ^  Q.  Railway  vs. 
Dicky  9  Ind.  R.  483.  Many  other  American  cases  will  be  found 
in  Redfield  on  Railw.  §  16  and  Notes. 

4.  The  doctrine  of  the  English  courts  is  elaborately  discussed  in 
the  late  case  of  The  Marquis  of  Saligburi/  vs.  The  Great  Northern 
Railw.  Co.,  6  Jur.  N.  T.  70,  S.  C,  6  C.  B.  (N.  S.)  174.  *  The  court 
here  saj :  '^  The  soil  of  a  public  highway  is  presumably  vested  in 
the  owner  of  the  adjacent  land  ad  medium  filum  via."  They 
farther  say  there  is  nothing  in  the  General  Turnpike  Acts  to  alter 
this  presumption,  or  to  vest  the  soil  of  that  description  of  roads  in 
the  trustees  of  the  roads.  Davidson  vs.  Oillj  1  East  B.  69.  And 
in  Ramsden  vs.  The  Manchester  South  Junction  ^  Atl.  Railway^ 
1  Exch.  B.  728,  it  was  expressly  determined  that  a  railway  com- 
pany has  no  right  to  tunnel  even  under  a  highway,  without  making 
previous  compensation  to  the  land  owner.  See  also  Thompson  vs. 
East  Somerset  Railway^  29  Law  Times,  7.  So  that  we  think  it 
safe  to  affirm  that  notwithstanding  the  large  number  of  American 
cases  in  the  opposite  direction,  the  tide  is  so  completely  turned, 
that  it  will  not  relapse. 

II.  The  law  has  been  held  somewhat  different  in  regard  to  tho 
streets  of  cities,  and  whether  the  attempted  distinction  between 
such  streets  and  common  highways  will  ultimately  prevail,  it  is, 
.perhaps,  not  time  to  determine  with  confidence. 

1.  In  regard  to  street  railways,  not  operated  by  steam  power, 
the  decisions  have  been  uniform,  we  believe,  that  the  land  owners 
are  not  entitled  to  any  additional  compensation :  Brooklyn  Central 
Old  Jamaica  Railway  vs.  Brooklyn  City  Railway^  83  Barb.  B. 
420.  And  the  same  rule  was  applied  where  a  common  highway 
was  converted  into  a  turnpike  road,  and  an  incorporated  company 
allowed  to  take  toll  on  the  same :  Wright  vs.  Carter,  8  Dutcher 
£.  76.  But  in  Williams  vs.  The  Natural  Bridge  Plank  Road 
Company,  21  Mo.  B.  580,  it  was  decided  that  the  grant  of  such  a 
road  along  a  highway  did  not  preclude  the  claim  of  the  owner  of 
the  soil  for  compensation  for  the  additional  purchase.  This  case 
is  not,  however,  in  consonance  with  the  general  course  of  decision 
kpon  the  subject,  at  the  present  time. 
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2.'  It  seems  generally  to  have  been  considered  that  the  munici- 
pal authorities  of  a  city,  or  large  town,  have  such  an  ezclasive 
control  over  the  streets,  that  a  railway  company  duly  chartered  by 
the  legislature  for  the  purpose  of  constructing  a  railway,  extend- 
ing within  the  limits  of  such  town  or  city,  will  require  no  other 
warrant  for  the  construction  of  their  road,  except  chat  of  the  con- 
sent of  the  municipal  authorities,  as  to  the  particular  location ;  and 
that  the  adjoining  land  owners,  or  abutters,  have  no  such  interest 
in  the  land  covered  by  streets,  as  will  entitle  them  to  compensation. 
This  was  so  decided'  at  an  early  day,  soon  after  railways  began  to 
be  constructed  in  the  country :  Philadelphia  and  Trenton  Railtcatf, 
6  Wharton  R.  25 ;  Lexington  and  Ohio  Railway  vs.  Applegate, 

8  Dana  R.  289 ;  Hamilton  vs.  New  York  and  Earlem  Railway^ 

9  Paige,  171;  Eentz  vs.  Long  Island  Railway^  18  Barb.  646; 
Chapman  vs.  Albany  and  Schenectady  Railway^  10  Barb.  860; 
Redfield  on  Railways,  162,  and  cases  cited,  §  76,  pi.  6,  n.  6.  But 
even  this  doctrine  seems  to  have  been  somewhat  questioned  in  the 
case  of  Nicholson  vs.  New  York  and  New  Haven  RaUway^ 
22  Conn.  R.  74,  where  it  was  held  that  the  company,  in  laying 
their  road  through  the  City  of  New  Haven,  in  which  they  found 
it  necessary  to  carry  one  of  the  streets  over  the  railway,  upon  a 
bridge  with  large  embankments  at  both  ends,  the  plaintiff  owning 
the  land  abutting,  and  no  compensation  being  offered  him,  became 
liable  to  the  plaintiff  in  an  action  of  trespass  for  any  appreciable 
incidental  damages  occasioned  thereby  to  him.  It  was  also  here 
held,  that  the  company  having  proceeded,  under  the  authority  of 
the  legislature,  were  prim&  facie  not  liable  as  trespassers,  but  that 
when  they  caused  any  appreciable  damage  to  the  land  owners 
along  the  line  of  the  street  they  occupied  by  their  road,  they  were 
liable  in  this  form  of  action. 

The  court  in  this  last  case,  Hinman,  J.,  assume  the  distinct 
ground,  that  the  railway,  by  laying  their  track  upon  the  plain- 
tiff's land,  which  was  before  only  subject  to  the  servitude  of 
the  highway  or  street,  would  become  liable  for  "  such  entry"  upon 
the  land.  ^^  In  all  such  cases,''  said  the  learned  judge,  ^'  the  sub- 
'meeting  the  plaintiff's  property  to  an  additional  servitude,  is  an 
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infringement  of  his  right  to  it,  and  is,  therefore,  an  injury  and 
damage  to  him.    It  would  be  a  taking  of  the  property  of  the  plam- 
tiff,  without  first  making  compensation,"  thus  treating  the  fee  of 
the  land  covered  by  the  street  as  still  being  in  the  adjoining  owner. 
3.  From  what  we  have  said,  it  will  be  apparent  the  cases  are  not 
as  yet  entirely  harmonious,  in  regard  to  the  use  of  the  streets  of 
our  large  towns  and  cities,  for  the  bed  of  steam  railway  tracks ; 
and  it  is  not  easy  now  to  determine  precisely  where  the  true  prin- 
ciple must  eventually  bring  the  courts.    There  does  not  seem  to  be 
any  such  difference  between  the  streets  of  a  city  and  large  towns 
like  New  Haven,  which  is  also,  in  fact,  a  city,  as  to  justify  any 
different  rule,  as  applicable  to  the  two  cases.     And  the  same  may 
be  said  of  the  imperceptible  shades  by  which  the  streets  of  cities 
and  towns  grow  into  mere  country  highways,  as  they  recede  m 
that  direction.     It  would  be  difficult  upon  any  of  the  highways 
leading  into  our  cities  to  determine  the  precise  point  at  which  a 
steam  railway  would  cease  to  be  liable  to  make  compensation  to  the 
adjoining  land  owners  for  occupying  the  highway  by  their  track. 
III.  If  we  were  to  conjecture  the  final  result  of  the  cases  upon 
this  subject,  we  should  say : 

1.  That  street  railways  are  so  nearly  the  same  thing  as  the 
ordinary  use  of  a  highway,  that  no  additional  compensation  will 
ever  be  required  to  be  paid  to  the  owners  of  the  soil,  from  the 
mere  fact  of  occupying  the  street  in  that  way,  whether  it  be  in 
the  city  or  country.  The  motive  power  is  the  same,  the  noise 
and  dust  not  increased,  and  the  only  appreciable  difference  con- 
sists in  bringing  the  travel  to  a  defined  line.  This  is  not 
attended  with  any  inconvenience  to  the  land  owner.  The  grade 
of  the  street  is  not  required  to  be  changed,  and  the  same  is  true 
where  these  lines  of  travel  are  carried  along  the  line  of  high- 
ways in  the  country,  as  is  now  the  case  for  long  distances  in 
the  vicinity  of  some  of  the  large  towns.  We  cannot  therefore 
conjecture  any  sufficient  ground  for  subjecting  the  proprietors 
of  such  street  railways  to  the  burden  of  making  additional  com- 
pensation to  the  land  owners ;  unless  from  the  future  use  of  steam 
power  upon  street  railways,  they  should  cause  a  similar  annoyance 
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to  that  which  is  now  caused  by  steam  railways.  And  in  that  case, 
and  in  every  instance  where  such  street  railways  cause  special 
damages  to  the  adjoining  land  owners,  the  redress  should  be  left  to 
the  statutory  remedy  given  in  most  of  the  states,  for  consequen- 
tial injury  caused  by  railway  companies.  We  cannot  suppose  that 
there  can  be  any  difference  as  to  the  rights  of  the  owners  of  the 
soil,  whether  the  railway  is  operated  by  a  corporation  or  a  natural 
person,  or  that  it  is,  of  necessity,  mainly  a  monopoly.  The  fact 
that  ordinary  travellers  are  not  allowed  to  conform  their  carriages 
to  the  tracks  of  the  company,  so  as  thereby  to  convert  it  to  their 
own  use,  can  make  no  essential  difference  with  the  owners  of  the 
soil :  Brooklyn  Central  Railway  vs.  Brooklyn  City  Railway^  32 
Barb.  B.  858.  This  cannot  be  done  even  by  consent  of  the  muni- . 
cipal  authority :  lb. 

2.  It  has  been  repeatedly  decided  that  a  street  railway,  which  * 
is  erected  under  a  grant  from  the  legislature,  and  with  the  con* 
currence  of  the  municipal  authorities,  is  not  to  be  regarded  as  a  ^ 
nuisance  or  purpresture:  Milhau  vs.  Sharps  15  Barb.  R.  193; 
Plant  vs.  Long  Island  Railway,  10  Id.  26 ;  Chapman  vs.  AlbanfA 
and  Schenectady  Railway,  Id.  860 ;  Adams  ts.  S.  and  W.  RaU-  ^ 
way,  11  Id.  414 ;  Hodgkinson  vs.  Long  Island  Railway,  4  £dw. 
Gh.  R.  411.     Some  of  the  cases,  in  deciding  that  a  street  railway  \ 
is  not  a  nuisance  of  such  a  character,  that  it  will  be  enjoined  at  the^ 
suit  of  the  adjoining  land  owners,  place  stress  upon  the  fact,  that  ^ 
the  railway  is   so  constructed   and  used  as   not   to  obstruct  or 
impair,  the  public  right  of  way :  Hamilton  vs.  New  York  and  Har- 
lem Railway,  9  Paige  R.  171;  Brake  vs.  Hudson  River  Railway ^ 
7  Barb.  R.  608.     See  also  Willard's  Eq.  Ju.  402,  406. 

8.  We  think  it  may  be  fairly  regarded  as  evidence  of  very  sur- 
prising interest  in  the  public  feeling,  in  having  street  railways 
maintained,  and  of  condescension  towards  them,  on  the  part  of  the 
public  generally,  that  no  more  remonstrance  has  yet  been  made 
in  regard  to  the  kind  and  degree  of  obstruction  which  they  una- 
voidably do  produce  in  the  public  streets  in  cities,  and  especially 
in  the  greatest  thoroughfares,  where  they  are  most  used,  and  would, 
ty  consequence,  be  most  likely  to  be  built,  if  the  municipal  autho- 
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rities  will  allow  it.  In  some  portions  of  the  City  of  New  York* 
we  think,  and  probably  in  other  cities,  the  street  railways  are 
excluded  from  the  most  crowded  thoroughfares,  and  confined  to 
streets  where  they  may  be  operated  in  lines  parallel  to  the  main 
thoroughfares,  and  thus  afford  substantially  the  same  accommoda^ 
tion  to  public  travel,  with  less  serious  embarrassment  to  the  other 
modes  of  trayel.  But  this  is  not  the  usual  course  in  the  cities,  so 
far  as  we  have  observed.  More  commonly  the  tracks  of  these 
street  railways  are  allowed  to  be  laid  precisely  where  there  is  the 
most  of  other  travel,  and  where,  by  consequence,  they  must  inevi- 
tably cause  a  most  uncomfortable  amount  of  embarrassment,  often, 
to  others.  And  in  some  thronged  streets,  not  wide  in  themselves, 
the  street  railways  are  allowed  to  lay  double  tracks,  which,  by  the 
frequent  passing  and  repassing  of  cars,  almost  wholly  obstruct,  at 
times,  the  free  passage  of  teams  and  carriages,  for  periods  of 
greater  or  less  duration. 

4.  It  has,  therefore,  always  seemed  probable  to  us,  that  at  no 
remote  period,  after  the  feverish  gratification  consequent  upon 
having  such  a  luxurious  and  inexpensive  mode  of  street  travel,  so 
generally  introduced  into  the  principal  streets  of  our  large  cities, 
shall  have  so  far  subsided  as  to  allow  of  what  has  been  very  appro- 
priately called  "  the  sober  second  thought  of  the  people,"  to  find 
expression,  there  will  not  be  the  same  enthusiastic  concurrence  in 
the  necessity  of  having  such  a  monopoly  of  transportation  in  so 
uncomfortable  a  mode,  so  far  as  other  travel  is  concerned,  so 
generally  maintained.  It  has  seemed  amazing  to  us,  that  no  more 
clamor  against  so  serious  an  obstruction  of  the  thoroughfares  in  the 
larger  cities,  has  hitherto  been  heard.  We  should,  of  course, 
rejoice  to  see  the  continuance  of  the  same  quiet  acquiescence  in 
the  partial  evils  caused  by  these  street  railways,  for  more  uni- 
Tersal  good.     But  we  scarcely  dare  expect  it. 

5.  We  think  it  fair,  therefore,  to  admonish  the  proprietors  of 
mich  interests,  to  be  prepared  for  a  serious  reaction,  in  regard  to 
them,  in  the  public  mind,  and  not  to  count  too  confidently  upon  the 
contiuaance  of  this  unbroken,  unclouded  sunshine  of  public  favor. 

We  know  many  able  jurists  and  wise  statesmen,  somewhat  of  tho 
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old  school,  be  sure,  who  regard  them  with  no  favor ;  and  if  not 
prepared  to  denounce  them  as  altogether  unmitigated  evils,  jet 
feel  that  they  are  by  no  means  exempt  from  the  charge  of  them* 
selves  causing  serious  public  grievance,  if  not  even  deserving  of  a 
more  offensive  name.  We  are  certainly  not  disposed  to  sound  any 
note  of  alarm  against  so  important  a  public  interest.  What  we 
have  said  has  been  altogether  by  way  of  friendly  caution,  and  to 
induce,  if  possible,  reasonable  circumspection  on  the  part  of  such 
companies  to  maintain  the  most  entire  submission  to,  and  patient 
endurance  of,  those  little  inconveniences  which  will  be  liable  always 
to  occur  in  the  streets,  feeling  that  they  are  already  sufficiently 
protected  from  any  intentional  obstruction  and  embarrassment, 
both  by  the  statutes  of  the  states  and  the  decisions  of  the  courts 
IV.  We  deem  it  proper,  also,  to  give  some  brief  outlines  of  the 
relative  rights  and  duties  of  the  street  railway  companies  and  the 
municipal  authorities  of  the  town  or  city  through  which  they  pass, 
in  regard  to  the  maintenance  of  the  public  highways  in  safe  con- 
dition for  public  travel. 

1.  The  selectmen  of  the  several  towns,  and  the  mayor  and  alder- 
men of  the  cities,  have  all  the  powers  and  duties  of  the  towns  and 
cities  which  they  represent,  and  are  bound  to  maintain  the  rights 
and  duties  of  their  respective  superiors,  and  to  vindicate  the  pub- 
lic rights  committed  to  their  care  and  control :  City  of  Boston  vs. 
Boston  and  Prov,  Railw.  Co.,  6  Gush.  B.  424. 

2.  The  primary  responsibility  in  regard  to  the  safe  condition  of 
highways  and  streets,  so  far  as  the  public  is  concerned,  rests  upon 
the  towns  and  cities,  notwithstanding  their  insecurity  may  have 
been  caused  by  the  negligence  or  misconduct  of  the  railway  com- 
pany ;  and  which  might  be  at  the  time  exercising  a  legal  right  in 
an  improper  manner,  and  in  regard  to  which  the  municipalities  had 
no  direct  control  over  them :  Currier  vs.  Lowelly  16  Pick.  R.  170 ; 
Willard  vs.  Newbury,  22  Vt.  R.  458 ;  Batty  vs.  Buxbury,  24  Vt, 
R.  155 ;  Buffalo  vs.  HoUoway,  14  Barb.  R.  101. 

3.  It  is  not  intended  to  intimate  here  that  the  railway  compa- 
nies, who  are  first  in  fault,  are  not  also  liable  to  the  persons  injured 
by  such  default  on  their  part.    There  can  be  no  question  they  are 
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liable  to  an  action,  directly,  by  the  party  injured.  This  bas  been 
often  decided  by  the  English  courts :  Drew  vs.  New  Biv.  Co.,  6 
Car.  k  P.  764 ;  ManUy  vs.  The  St.  Eelen's  Canal  and  Railw.  Co. 
2  Hurst.  &  Norm.  840. 

4.  And  in  regard  to  those  defects  in  highways  where  the  muni-> 

cipal  authorities  could  not  interfere  to  remedy  them,  without  an 

unauthorized  interference  with  the  track  of  the  railway  company, 

the  towns  are  not  liable  at  all  for  any  injury  which  may  occur  in 

consequence,  the  companies  being  alone  responsible:  Davis  vs. 

LeamiTistery  1  Allen,  182 ;  Jones  vs.  Waltham^  4  Cush.  R.  299. 

Nor  are  the  towns  responsible  v;here  the  injury  is  occasioned  by 

an  illegal  act  of  the  railway  company.     The  party  affected  will 

have  to  look  exclusively  to  the  company  in  such  cases,  unless  the 

act  of  the  company  had  before  rendered  the  highway  unsafe,  and 

this  had  become  known  to  the  town :  Vinel  vs.  Dorchester,  7  Gray 

R.  421.     So,  also,  when  a  railway  company,  by  occupying  the 

highway,  finds  it  needful  to  erect  and  maintain  a  bridge  for  the 

accommodation  of  the  highway,  the  towns  are  not  held  responsible 

for  any  defects  in  such  bridge :  Sawyer  vs.  Northfield,  7  Cush.  R. 

490 ;  see,  also,  Redfield  on  Railways,  391,  et  seq.y  §  171.     But  in 

such  case  the  towns  may  compel  the  railway  companies  to  keep 

such  bridge  in  repair,  by  writ  of  mandamus,  and  may  recover  of 

them  any  expenses  incurred  by  keeping  them  in  repair :  State  vs. 

Gorham,  37  Maine  R.  451. 

5.  And  in  all  cases  where  towns  or  cities  are  made  responsible 
to  persons  suffering  injury  in  consequence  of  defects  in  the  streets 
or  highways,  through  the  fault  of  railway  companies  primarily, 
such  railway  companies  are  liable  to  indemnify  the  towns  or  city, 
for  all  damages  or  costs  thereby  suffered :  Lowell  vs.  Boston  and 
Lowell  Bailw,,  23  Pick.  R.  24;  Newbury  vs.  Conn,  and  Pass. 
Railw.  Co.,  26  Vt.  751,  752.  And  in  such  cases  costs  will  include 
counsel  fees  and  other  necessary  expenses :  Duxbury  vs.  Vt.  Cen- 
tral Railw.  Co.,  26  Vt.  R.  751,  762,  753;  Eayden  vs.  Cabot,  17 
Mass.  R.  169,  where  Parker,  C.  J.,  says :  "  If  the  surety  pays 
Toluutarily,  he  shall  be  reimbursed ;  if  he  is  compelled  by  suit  to 
pay,  he  shall  also  be  indemnified  for  his  costs  and  expenses. ' 
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6.  And  even  where  the  injury  did  not  accrue  for  more  than  az 
years  after  the  unlawful  act  or  neglect  of  the  company^  it  wm 
held  that  they  were  still  responsible  to  the  town  to  indemnify  them; 
and  that  it  would  not  exonerate  the  company  guilty  of  the  neglect, 
that  they  had  subsequently  leased  their  road  to  another  company, 
who  were  operating  it  at  the  time  the  injury  occurred,  ffamd^ 
vs.  N.  ff.  ^  Nort/Mmpton  Co.  and  N.  Y.  ^  N.  E.  Railway  Cb., 
27  Conn.  R.  168. 

7.  But  when  the  railway  company  have  a  right  to  lay  their 
rails  in  the  streets  of  a  city  or  town,  they  are  not  responsible  for 
any  injury  resulting  therefrom  to  others,  unless  they  were  in  fault, 
either  in  laying  them  down  or  keeping  them  safe.  In  such  ca^e 
the  injury  is  considered  accidental.  Mazedi  vs.  N.  Y.  f  Sarlem 
Railway  Co.,  3  E.  D.  Smith  R.  98. 

8.  And  where  a  street  railway  company  were  authorised  to  oon- 
struct  their  line  and  operate  their  road  through  the  streets  of  a 
city,  and  the  municipal  authorities  have  assented  to  the  location 
of  the  company's  road  upon  a  given  route  on  certain  conditions, 
one  of  which  was,  that  it  be  completed  in  a  given  period,  it  was 
held  that  the  municipal  authorities  had  no  power  to  vacate  the  lo- 
cation for  failure  of  the  company  to  complete  their  road  in  the  time 
prescribed ;  that  such  condition  was  not  to  be  regarded  as  precedent, 
but  subsequent,  and  that  nothing  short  of  a  judicial  determination 
would  operate  to  divest  the  interests  of  the  company.  Brooklyn 
Central  Railway  vs.  Brooklyn  pity  Railway,  32  Barb.  R.  358. 

9.  But  in  those  charters  of  street  railways,  where  there  is  reserved 
to  the  municipal  authorities  a  power  of  vacating  the  location  of 
street  railways,  in  their  discretion  they  may  undoubtedly  exercise 
such  power,  upon  the  ground  that  the  original  location  was  injudi- 
ciously made,  the  track  being  placed  in  the  middle  of  the  street, 
when  it  should,  for  the  accommodation  of  the  public  travel,  have 
been  placed  upon  the  margin  of  the  street,  or  vice  versa.  We  say 
this  upon  the  ground  that  such  a  reservation  evidently  looks  mainly 
to  the  placing  such  street  railways  under  the  absolute  control  of  the 
municipal  authorities ;  and  that  such  a  control,  to  be  of  any  prac- 
tical benefit  to  the  public,  as  a  defence  against  the  assumption  of 
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unjast  interference,  on  the  part  of  street  railway  companies  with 
the  other  public  travel,  must  be  absolute  and  unlimited,  except  by 
the  conditions  of  good  faith  and  reasonable  discretion.  One  great 
purpose  of  such  a  reserved  power  is  to  enable  the  municipal 
authorities  to  correct  mistakes  in  former  action  by  the  result  of 
enlarged  experience ;  and  the  companies  must  be  content  to  enjoy 
such  liberal  privileges  upon  the  tenure  of  such  uncertain  condi- 
tions, even. 

10.  It  seems  to  be  an  indispensable  pre-requisite  to  allowing  the 
location  of  horse  power  railways  along  the  streets  and  highways, 
that  they  should  be  held  to  very  strict  accountability  to  the  public 
authorities ;  for  unless  this  is  done,  there  will  arise,  in  all  proba- 
bility, such  frequent  collision  between  the  rights  and  interests  of 
the  general  public  and  this  railway  monopoly  of  a  portion  of  the 
public  street  or  highway,  as  speedily  to  beget  inconceivable  feuds 
and  conflicts,  quite  inconsistent  with  that  quiet  good  order  which 
is  indispensable  to  comfort,  or  tolerable  success  in  threading  the 
numerous  thoroughfares  of  our  populous  cities.     And  the  very 
apprehension  on  the  part  of  the  companies,  or  their  employees, 
that  they  had  acquired  interests  or  rights  entirely  independent  of 
the  public  control,  would  be  liable  to  beget  a  spirit  of  positivenesa 
and  want  of  accommodation  which,  if  not  the  source  of  annoyance 
and  discomfort  to  themselves,  could  hardly  fail  to  become  so  to 
others.    The  only  practicable  mode  of  maintaining  the  proper  spirit 
of  yielding  accommodation  in  these  street  railways,  and  their  em- 
ployees, will  be  found  to  consist  in  their  cultivating  in  themselves 
the  feeling  that  they  are  allowed  such  large  indulgence  in  the  ex« 
elusive  use  of  the  public  street,  from  year  to  year,  purely  by  the  favor 
of  the  public,  and  not  as  matter  of  vested  right.    They  should  not 
allow  themselves  to  feel  that  they  have  acquired  anything  more 
than  a  temporary  indulgence,  since  no  public  functionary  has  any 
power  to  give  them  anything  like  a  permanent  easement  in  the 
public  street  for  carrying  forward  such  a  monopoly  of  travel  through- 
out the  indefinite  future.     If  they  had,  or  could  acquire  any  such 
casement,  it  would  constitute  an  additional  servitude  upon  the  soil, 
and  entitle  the  owner  of  the  fee  to  additional  compensation* 
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11.  And  in  saying  the  companies  and  their  employees  should 
cultivate  such  a  feeling  of  dependence  upon  public  favor,  and  the 
concession  of  the  public  authorities,  we  mean,  of  course,  that  street 
railways  cannot  be  admitted  on  any  other  condition  without  becom- 
ing an  intolerable  grievance,  not  to  say  nuisance.  It  is,  therefore, 
for  their  best  interest  to  put  themselves  in  the  proper  spirit  for 
perpetual  duration,  and  studiously  to  cultivate  and  to  maintain  such 
a  spirit ;  and  if  they  should,  in  any  spirit  of  defiance  and  mistaken 
zeal  for  supposed  exclusive  privileges,  which  have  no  existence 
except  in  their  own  misapprehensions,  come  to  seriously  disturb 
the  public  comfort  and  convenience  along  the  crowded  streets  and 
thoroughfares  of  our  cities,  it  would  unquestionably  become  the 
duty  of  the  municipid  authorities,  by  bringing  their  unfounded  pre- 
tensions to  some  judicial  determination,,  to  teach  them  the  proper 
spirit  pf  forbearance  and  reserve  towards  other  modes  of  travel 
having  equal  rights  with  their  own  in  every  portion  of  the  street, 
so  far  as  their  necessities  might  demand.  These  questions  are 
readily  disposed  of  in  courts  of  equity,  and  in  applications  for 
mandamus  and  other  similar  orders. 

12.  We  have  occupied  so  much  space  already  upon  this  subject, 
that  we  can  only  refer  at  present  to  one  more  topic,  which  seems  to 
us  of  the  greatest  consequence,  both  to  the  proprietors  of  street 
railways  and  to  the  public  interests  liable  to  be  affected  by  them. 
We  mean  the  creation  in  every  state  where  such  companies  exist, 
and  the  same  may  be  true,  in  a  degree,  of  steam  railways,  of  a 
public  tribunal  (commissioners,  or  a  court  of  inquiry)  for  the  sum- 
mary determination  of  all  questions  of  conflicting  claims  between 
railway  companies  and  the  municipal  authority,  in  regard  either  to 
the  use  of  the  streets  or  highways,  the  repairs  of  those  portions  near 
the  line  of  the  railway  track,  any  obstructions  caused  by  the  rail- 
way to  other  travel,  or  any  obstructions  caused  by  other  travel  to 
the  operations  of  the  railway,  or  obstructions  caused  by  the  repairs 
or  reconstruction  of  the  highway,  either  to  the  bed  of  the  railway 
or  its  operation,  or  any  similar  questions  arising  between  the  rail- 
ways and  the  municipal  authorities.  Such  a  board,  always  in  ses- 
sion, and  of  easy  access,  would  be  of  infinite  advantage  to  these 
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mterests  in  more  ways  than  we  hare  time  to  name  in  detail,  and 
might  save  some  litigation  and  much  heart-burning  and  uneasiness 
to  all  parties  concerned.  We  have  noticed  in  some  of  the  states« 
that  while  all  such  questions  affecting  steam  railways  are  referred 
to  the  county  commissioners,  the  provision  does  not  include  street 
railways.  We  think  it  far  more  important  that  such  a  provision 
should  embrace  the  latter  than  the  former,  inasmuch  as  street  rail- 
ways occupy  the  highways  throughout  their  whole  extent,  while 
steam  railways  are  only  allowed  to  intersect  them  at  such  points 
as  are  indispensable.  I.  F.  R. 


In  the  DUtrict  Court  of  the  United  States  for  the  Dutrict  of  Wii- 
connn. — In  Equity. 

ASAHEL  BMIQH  V%.   SELAH  CHAMBERLAIN. 

An  assignment  of  the  reyenues  of  a  railroad,  and  the  use  of  the  rolling  stock,  by 
the  Company,  to  a  preferred  creditor,  is  not  a  transfer  of  corporate  entity  or 
property.  And  the  use,  by  the  assignee,  of  oars  which  have  attached  patented 
brakes,  does  not  render  him  liable  to  account  for  infringement  upon  the  patent 
right,  irhen  the  ezclusiTC  use  of  the  brakes  had  been  licensed  to  the  Company 
by  the  patentee.  The  assignee  used  the  brakes  as  an  agent  of  the  Company, 
and  not  as  a  purchaser ;  and  his  use  of  them,  in  the  name  of  the  Company,  was 
ezcIusiTe,  in  the  meaning  of  the  license. 

The  opinion  of  the  Court  was  delivered  by 

Miller,  J. — The  complainant,  as  the  assignee  for  the  State  of 
Wisconsin,  of  a  patent  right  to  Francis  A.  Stevens  for  a  combina- 
tion and  arrangement  of  levers,  link-rods,  and  shoes  or  rubbers, 
whereby  each  wheel  of  both  trucks  of  a  car  on  a  railway  is  retarded 
with  uniform  force  when  the  brake  is  put  in  operation,  brings  this 
bill  against  defendant  for  operating,  or  causing  to  be  operated,  the 
La  Crosse  and  Milwaukee  Railroad  in  this  State,  by  the  use  of  cars 
with  the  improved  brakes.  The  defendant  sets  up  a  deed  from  the 
patentee,  Francis  A.  Stevens,  given  previous  to  complainant's  assign* 
'Jient,  to  the  said  railroad  company,  whereby,  in  consideration  of  six 
hundred  dollars  to  him  paid  in  full  satisfaction,  he  licensed  and  con- 
veyed to  the  company  the  full  and  exclusive  right  and  liberty  of 
Qfling  the  said  improvement  on  any  or  all  their  own  carS|  over  any 
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part  of  their  road.  Defendant  further  shows  that,  by  an  mstruu&eni 
of  writing,  called  by  him  a  lease  or  mortgage,  the  company  granted 
to  him,  for  an  indefinite  time,  its  entire  railroad  and  road  route, 
together  with  right  of  way  and  depot  grounds,  and  all  buildings 
and  property  of  every  description,  including  the  rolling  stock.  He 
to  operate  the  road  and  receiye  all  the  revenues,  and  out  of  them 
defray  all  expenses  of  operating  the  road,  purchasing  additional 
rolling  stock,  paying  interest  of  liens,  and  the  residue  to  apply 
towards  a  claim  of  his  own  against  the  company.  And  when  his 
claim  should  be  paid,  either  by  the  company  or  out  of  the  revenues 
of  the  road,  the  property  to  revert  to  the  company.  The  company 
was  using  the  patented  improvement  upon  the  cars  that  passed  to 
Chamberlain,  and  which  he  continued  to  use.  Chamberlain,  after 
operating  the  road  for  some  time,  under  the  deed  of  the  company, 
was  superseded  by  an  order  of  this  court  appointing  a  receiver. 

The  assignment  to  complainant  excepts  the  license  to  the  com- 
pany. Whether  Stevens  would  be  the  proper  person  to  claim 
damages  is  not  made  a  question  by  the  pleadings.  Can  the  com- 
plainant require  defendant  to  account  to  him,  is  the  only  question 
submitted. 

The  deed  of  Stevens  to  the  company  licenses  and  conveys  the  full 
and  exclusive  right  of  using  the  improvement  on  their  own  cars. 
There  is  no  power  granted  the  company  to  rest  the  right  in  any 
person,  by  conveyance  or  otherwise.     It  is  simply  a  license. 

In  order  to  test  the  right  set  up  by  defendant,  we  must  bear  in 
mind  that  the  railroad  company  is  incorporated  by  a  law  of  the 
State,  and  to  such  Stevens  made  the  license,  and  as  such  the  com- 
pany made  the  assignment  to  defendant.  The  duties  imposed  upon 
the  company  by  its  charter,  were  not  fulfilled  by  the  construcuon 
of  the  road.  Important  franchises  were  granted  the  company  to 
enable  it  to  provide  the  facilities  to  communication  and  intercourse 
required  for  the  public  convenience.  Corporate  management  and 
control  over  these  were  prescribed,  and  corporate  responsibility  for 
their  insufficiency  was  provided,  as  a  remuneration  to  the  commu- 
nity for  the  legislative  grant.  The  corporation  cannot  absolve  itself 
Iroin  the  performance  of  its  obligation  without  the  consent  of  the 
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l^slatnre.  Defendant  could  only  operate  the  road  under  and  sub- 
ordinate to  the  charter  of  the  company ;  and  not  he  but  the  com- 
jmny  was  liable  for  the  performance  of  all  the  corporate  duties  to 
the  public.  He  only  could  perform  those  duties  in  the  name  of 
the  company.  The  franchises  of  the  company  were  not,  and  could 
not  be  vested  in  him.  He  was  nominally  substituted  for  the  com- 
pany in  the  active  use  of  the  road  and  property. 

The  corporation,  as  a  creature  of  the  law,  must  use  the  fran- 
chises granted  it  by  means  of  officers  of  its  own  appointment,  either 
directly  or  indirectly.  Railroad  Co.  vs.  Winans,  17  Howard,  30 
—39,  and  cases  cited. 

It  is  contended  on  the  part  of  complainant,  that  defendant  was 
a  mortgagee  in  possession,  and  as  such,  he  held  under  a  title,  in 
the  nature  of  a  conveyance  from  the  company.  This  court  has 
uniformly  considered  the  rolling  stock  of  a  railroad  company  as  a 
fixture  not  liable  to  levy  and  sale  apart  from  the  realty.  And  we 
have  placed  liens  by  mortgage  of  those  companies  on  the  same 
footing  as  of  individuals.  In  this  State  the  mortgagor  is  the  owner 
of  the  premises,  until  a  sale  is  made  in  pursuance  of  a  decree  of 
court.  The  note  and  mortgage  are  choses  in  action.  Sheldon  and 
Wifem.  Silly  8  Howard,  441.  The  mortgagor  may  put  the  mort- 
gagee in  possession  of  the  mortgaged  premises  until  the  debt  is 
paid  by  receipt  of  rents  and  issues ;  but  the  mortgagee  would  not 
hold  adversely  to,  but  under  the  mortgagor. 

Technically,  the  deed  under  which  defendant  held  possession  of 
the  road,  was  not  a  mortgage.  The  defeasance  does  not  make  it  a 
mortgage ;  as,  without  it,  the  company  would  have  the  equitable 
right  to  regain  possession  upon  discharging  its  debts  to  defendant, 
and  to  require  him  to  account.  The  deed  is  an  assignment  of  the 
revenues  of  the  road  to  a  preferred  creditor,  with  the  privilege  of 
nsing  the  road  and  property  of  the  company  for  the  mutual  interest 
of  the  debtor  and  creditor.  The  rolling  stock  and  the  road,  at  the 
date  of  the  assignment  to  defendant,  were  subject  to  mortgages* 
whose  accming  interest  he  became  obliged  to  pay  out  of  the  reve- 
nnes  of  the  road.  If  he  replenished  the  stock,  he  did  so  from  the 
Btme  source.  The  company  being  insolvent,  devised  the  scheme 
14 
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of  plaeing  their  property  in  the  hands  of  defendant,  for  the  pur- 
pose of  completing  the  road  to  La  Crosse,  of  paying  the  annual 
interest  of  liens,  and  of  satisfying  his  claim. 

Although  this  court  pronounced  the  arrangement  fraudulent  and 
7oid  as  to  creditors,  yet  it  was  valid  between  the  parties,  and  thi? 
suit  can  be  defended  under  it.  The  deed  to  defendant  is  not  a 
conveyance  of  the  property.  The  rolling  stock  was  the  property 
of  the  company  in  defendant's  hands.  It  might  as  well  be  claimed 
that  the  receiver  appointed  by  this  court  should  account  for  the 
use  of  the  patented  improvement,  which,  I  presume,  will  not  be 
pretended.  The  receiver  holds  the  property  of  the  company  for 
the  benefit  of  its  creditors.  Defendant  did  so  with  consent  of  the 
company,  for  the  same  purpose.  In  both  cases,  the  company  is 
the  owner  of  the  cars  with  the  patented  improvement  attached. 
The  company  did  not  divest  itself,  by  its  deed  to  defendant,  of  its 
corporate  entity  or  property. 

Defendant  is  to  be  viewed  in  the  light  of  an  agent  and  trustee. 
He  was  a  mere  substitute  for  the  company,  and  his  use  of  the  cars 
was  the  same  as  that  of  the  company,  and  exclusive  as  to  third 
persons  or  other  interests  in  the  meaning  of  the  license. 

The  bill  will  be  dismissed. 


In  ike  Supreme  Court  of  ConneetieuL — October  Temij  1861.* 

THE   BRIDOEPORT   BANE  V%.  THE  NEW  TORE  AND  NEW  HAVEN  RAIIr 

ROAD   COMPANY. 

R.  k  G.  L.  Schuyler  being  the  ownera  of  one  hundred  and  sixty  ehares  in  the 
defendant's  company,  of  which  R.  Schuyler  was  the  Register  and  Transfer 
Agent,  the  latter  in  1849  deliyered  to  the  plaintiffs,  as  collateral  security  for  a 
debt  due  by  him,  certificates  for  ninety  of  those  shares,  with  a  blank  power.  No 

1  We  are  indebted  to  the  kindness  of  Mr.  Justice  Ellsworth  for  this  importaDt  and 
valuable  opinion,  for  which  we  desire  to  express  our  grateflil  aeknowledgmeats. 
We  hope,  at  some  future  time,  to  discuss  the  questions  inToWed,  and  others  gennaiB 
to  them,  more  in  detail  than  our  present  leisure  or  space  will  aUow. — Edi.  Am 
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applicatioii  for  a  transfer  on  the  books  of  the  company,  as  required  by  the  charter, 
vas  made  until  1854,  when  it  was  discoTered  that  R.  S.  had  been  guilty  of  a 
fraudulent  oTor  issue  of  the  stock  of  the  company  to  his  firm,  but  there  was  no 
erid^sce  that  any  of  this  spurious  stock  had  passed  out  of  the  hands  of  the  firm 
before  the  delivery  of  the  genuine  certificates  to  the  plaintiffs.  The  company 
subeeqaently  refused  to  allow  the  transfer  of  the  latter,     ffeld, 

1.  Burden  ofyroof. — It  ^s  incumbent  upon  the  defendants  to  show,  if  such  be  the 
fret,  that  these  certificates  do  not  represent  the  genuine  stock  of  the  company, 
that  being  a  fact  more  exclusiTcly  in  their  power  to  proTe. 

2.  Plakitiffi  title. — The  plaintilTs  are  to  be  regarded  as  the  first  and  only  equitable 
purchasers  and  owners  of  ninety  of  the  one  hundred  and  sixty  shares  of  genuine 
stock  held  by  Schuyler. 

3.  Plam^Ufi  titie  not  lott  by  dday. — The  bona  fide  holders  of  such  certificates  had  a 
right  to  rely  upon  them,  as  securing  to  the  owners  the  shares  which  they  repre- 
sented, against  all  transfer  to  other  parties. 

4.  Notice  to  the  Company. — The  knowledge  of  Schuyler  that  these  certificates  were 
held  by  bona  fide  purchasers,  for  Talue,  was  notice  to  the  company,  while  he 
acted  as  their  transfer  agent  in  registering  the  transfers  to  subsequent  parties, 
and  thus  affected  them,  construotiTely,  with  the  fraud  of  their  agent,  and  thereby 
aToided  the  effect  of  such  transfers  as  between  the  plaintiffs  and  the  company, 
and  rendered  them  liable  to  make  good  the  plaintiffs'  loss  thereby  sustained. 

5.  Semble. — It  is  by  no  means  certain  that  the  transfers  registered  are  to  be  regarded 
as  having  operated  upon  the  plaintiffs*  shares. 

€.  Blank  trane/ert. — Blank  powers  of  attorney,  for  transferring  stock,  although 
under  seal,  may  be  filled  up  at  the  convenience  of  the  transferree,  and  thus  ope- 
rate as  of  their  date. 

7.  Lex  foct.— Such  being  the  settled  law  of  the  State  of  New  York  where  this  instru- 
■ent  was  intended  to  take  effect,  will  remove  all  question  as  to  its  validity,  even 
if  we  admit  that  the  law  of  the  place  where  it  was  executed  is  otherwise. 

The  plaintiff,  in  1849,  took  from  Robert  Schuyler  two  certifi- 
cates of  stock  in  the  defendants*  company,  one  for  fifty  and  the 
other  for  forty  shares,  as  collateral  security  for  the  balance  due  on 
account  against  him.  The  bank  held  these  certificates,  without 
transfers,  until  1854,  when  the  Schuyler  frauds  were  discovered. 
They  then  demanded  of  the  company  a  transfer  of  the  shares,  which 
was  refused,  and  this  suit  was  brought.  At  the  time  the  bank  took 
those  certificates,  Schuyler  owned  one  hundred  and  sixty  shares  of 
the  genuine  stock  of  the  company;  but  in  the  meantime  he  had 
issued,  as  register  and  transfer  agent,  an  immense  number  of  spuri- 
ous shares,  which  he  had  transferred  in  a  similar  manner  to  other 
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parties,  and  these  parties  had  obtained  the  transfer  of  these  gernuM 
shares  into  their  own  names  on  the  books  of  the  company,  before 
any  demand  made  by  the  plaintiffs,  or  any  formal  notice  to  the 
company  of  their  holding  such  certificates  with  transfers  signed 
in  blank.  The  other  facts  in  the  case  sufficiently  appear  in  the 
opinion  of  the  Court,  which  was  delivered  by 

Ellsworth,  J. — Several  questions  of  the  gravest  character  hare 
been  raised  in  this  case,  and  have  been  argued  with  great  learning 
and  ability.  Most  of  them  we  do  not  find  it  necessary  to  decide,  as 
there  is  one  which,  in  our  opinion,  is  essentially  decisive  of  the  case. 
Thus,  we  need  not  determine  whether,  if  the  stock  in  question  had 
been  found  to  be  spurious,  there  could  be  a  recovery  for  the  refusal 
of  the  defendants  to  allow  a  transfer  of  it,  nor  whether,  if  the  trans- 
fer had  been  made,  it  would  in  that  case  have  been  of  any  benefit 
to  the  plaintiffs ;  nor  need  we  determine  whether  the  form  of  action 
adopted,  is  the  proper  one  for  trying  the  question  of  the  liability 
of  the  defendants,  for  the  frauds  of  their  transfer  agent  in  issuing 
fraudulent  certificates  of  stock,  nor  whether  such  liability  exists 
We  place  our  decision  upon  the  ground  that  the  defendants,  upon 
whom  the  burden  of  proof  upon  this  point  clearly  rests,  do  not  show 
that  the  certificates  held  by  the  plaintiffs  do  not  represent  genuine 
stock,  as,  in  the  absence  of  proof  to  the  contrary,  they  must  cer- 
tainly be  taken  as  doing.  The  burden  of  proof  upon  this  point,  ire 
say,  is  upon  the  defendants.  Their  agent,  appointed  for  the  express 
duty  of  issuing  certificates  to  the  holders  of  stock,  issued  these  cer- 
tificates in  the  usual  form,  and  for  the  purposes  prescribed  by  their 
rules,  and  it  is  to  be  presumed,  certainly  in  favor  of  these  plaintiff*, 
who  had  become  bona  fide  holders  of  the  certificates  upon  the  credit 
which  their  official  character  gave  them,  that  R.  &  G.  L.  Schuyler 
had,  at  the  time,  good  stock  to  which  they  would  apply,  which 
presumption  must  stand  until  the  defendants  show,  as  they  can  do, 
if  such  was  the  fact,  that  there  was  no  stock  standing  in  their  names 
which  could  be  represented  by  the  certificates.  When  we  say  that 
the  defendants  could  show  how  the  actual  fact  was,  we  mean  merely 
that  they  had  the  power  to  show  it,  and  do  not  intend  to  expre^is 
an  opinion  upon  the  question,  controverted  in  the  case,  whetkef 
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they  would  be  allowed  to  show  it,  against  the  certificate  of  their 
own  officer. 

The  defendants  have  not  shown  that,  at  the  time  when  the  plain- 
tiffs took  their  certificates,  there  was  not  genuine  stock  held  by  the 
Schu jlers  sufficient  to  answer  to  them.  On  the  contrary,  it  appears 
(hat  at  that  time  the  Schuylers  held  one  hundred  and  sixty  shares 
of  good  stock,  which  stood  in  their  names,  and  which  they  could 
have  legally  transferred  to  the  plaintiffs  or  any  other  purchaser. 
If  there  were  nothing  more  in  the  case,  it  would  be  clear  that  the 
defendants  ought  to  have  allowed  the  ninety  shares,  covered  by 
the  certificates  held  by  the  plaintiffs,  to  be  transferred  to  them. 

But  here  the  defendants  come  in  and  show  that,  before  the 
plaintiffs  received  their  certificates,  Robert  Schuyler,  their  transfer 
agent,  and  one  of  the  firm  of  R.  &  0.  L.  Schuyler,  had  issued  to 
the  firm,  in  his  official  capacity,  certificates  of  stock  to  the  amount 
of  four  hundred  and  ninety  shares,  beyond  the  one  hundred  and 
sixty  shares  of  good  stock  held  by  the  firm,  and  thus  they  say  that 
the  genuine  stock  had  been  all  exhausted  before  the  plaintiffs'  cer- 
tificates were  issued.  It  is,  however,  not  found,  and  the  judge 
expressly  states  that  it  was  his  intention  not  to  find,  that  these 
certificates  for  the  four  hundred  and  ninety  shares  had  ever  passed 
out  of  the  hands  of  the  Schuylers.  It  cannot  be  presumed,  in  the 
absence  of  all  evidence  on  the  subject,  that  those  certificates  had 
been  transferred  to  other  parties ;  much  less  can  it  be  presumed 
that  they  had  been  so  transferred  upon  a  valuable  consideration^ 
and  to  bona  fide  holders.  So  far  as  we  can  see,  therefore,  and  as 
upon  the  finding,  we  are  to  presume,  the  plaintiffs,  when  they 
received  their  certificates,  were  the  first  and  only  equitable  pur- 
chasers and  owners  of  ninety  out  of  the  one  hundred  and  sixty 
ahares,  held  by  the  Schuylers. 

The  fact,  which  is  found,  and  which  has  been  pressed  upon  us  by 
the  counsel  for  the  defendants,  as  one  of  great  importance,  that 
the  greater  part  of  these  certificates  were  afterwards,  in  the  years 
1849, 1850,  and  1851,  surrendered  to  the  railroad  company  by  the 
Schuylers,  and  cancelled,  and  new  certificates  issued  in  their  place 
to  other  parties,  can  not,  we  think,  affect  the  case.    We  regard  the 
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right  of  the  plaintiffs  to  the  stock  represented  by  their  certificates, 
as  one  already  vested,  and  which,  under  the  by-laws  of  the  com- 
pany, which  forbade  the  transfer  of  any  stock  except  upon  the  sur- 
render of  the  certificate  representing  it,  could  not  be  defeated  so 
long  as  they  held  the  certificates.  The  plaintiffs,  relying  upon  the 
by-laws  of  the  company,  and  the  provisions  of  the  certificates  them« 
selves,  had  retained  and  carefully  preserved  the  certificates  as  the 
appropriate  and  conclusive  evidence  of  their  right  to  the  stock. 
The  defendants  cannot  set  aside  their  own  by-laws  at  their  pleasure. 
The  defendants,  however,  say,  that  the  plaintiffs  acquired  only  an 
equitable  title  to  this  stock,  and  that,  though  such  a  title  will  be 
recognised  and  protected  within  reasonable  limits,  yet,  that  a  duty 
devolved  upon  the  plaintiffs  themselves  in  the  matter,  which  they 
have  neglected,  and  by  which  neglect  they  have  lost  their  right  to 
the  stock.  This  duty,  they  say,  was  either  to  procure  a  transfer 
of  the  stock  within  a  reasonable  time,  (which  they  say  that  four 
years  clearly  was  not,)  or  else  to  give  timely  notice  to  the  railroad 
company  that  the  stock  had  been  equitably  assigned  to  them.  They 
say  that  it  is  like  the  case  of  the  grantee  of  real  estate,  who  fails 
to  get  his  deed  recorded  until  after  a  bona  fide  purchaser  has  taken 
a  later  conveyance  of  the  land,  or  of  the  vendee  of  personal  pro- 
perty, who  does  not  take  a  delivery  of  it,  and  loses  his  title  to  it  as 
against  a  bona  fide  purchaser,  who  afterwards  finds  it  in  the  posses- 
sion of  the  vendor,  and  buys  and  takes  a  delivery  of  it.  They  say 
that,  admitting  the  stock  to  be  genuine,  so  that  the  equitable  title 
acquired  from  the  Schuylers  was  a  good  one,  and  entitled  them  to  a 
transfer  of  ninety  shares  of  genuine  stock,  if  they  had  within  a 
reasonable  time  demanded  such  transfer,  or  given  notice  of  their 
equitable  title,  yet  that  the  Schuylers  retained  the  legal  power  to 
sell  this  same  stock  to  other  parties,  who  would  acquire  a  legal  and 
therefore  a  preferable  title  if  they  should  first  get  a  transfer  of  it, 
and  that  it  was  the  duty  of  the  defendants  to  allow  a  transfer  of 
whatever  good  stock  they  found  standing  in  the  name  of  the  Schuy- 
lers, upon  the  presentation  and  suri'ender  of  a  certificate  for  the 
same,  so  long  as  they  had  no  notice  of  any  claim  of  other  parties 
upon  the  stock ;  and  that  whatever  claim  the  plaintiffs  have  for 
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damageb  upon  any  body,  is  not  a  claim  upon  them,  but,  as  in  the 
ease  supposed  of  the  vendee,  who  had  been  defrauded  by  a  later 
sale  of  the  property  by  the  vendor  to  another  party,  is  a  claim 
upon  the  Schuylers,  their  vendors,  who  have  defrauded  them ;  they, 
I  he  defendants,  being,  as  they  say,  merely  custodians  of  the  pro- 
perty, holding  it  subject  to  the  order  of  the  Schuylers,  who  were 
the  owners  of  it,  and  having  no  other  duty  to  perform  than  to  see 
that  the  party  calling  for  it  had  a  proper  order  from  the  owners. 
We  cannot  assent  to  this  claim  of  the  defendants.  We  cannot 
regard  them  as  mere  custodians  of  the  property,  with  no  other  duty 
with  regard  to  it  than  that  which  has  been  suggested.  By  the 
very  form  of  their  certificates,  specially  prescribed,  and  specially 
adapted  to  the  purpose  of  their  negotiation,  and  which  were  issued 
by  their  own  agent,  and  by  their  by-law,  providing  that  no  stock 
represented  by  such  certificate  should  be  transferred  until  the  cer- 
tificate itself  was  surrendered,  they  had  assumed  a  duty  far  more 
extensive  than  that  which  they  now  assert.  The  bona  fide  holders 
of  such  certificates  had  a  right  to  rely  upon  the  certificate,  under 
the  circumstances,  as  securing  to  them  the  stock  which  they  repre- 
sented, against  all  transfers  to  other  parties. 

But  there  is  a  further,  and  we  think  decisive  reason,  why  the 
defendants  cannot  avail  themselves  of  this  transfer  of  the  stock  to 
other  parties.  These  very  transfers  to  other  parties  were  a  fraud 
upon  the  plaintifis.  This  fraud  is  wholly  distinct  from  the  fraud  of 
their  transfer  agent  in  issuing  spurious  certificates.  The  agent  who 
issued  the  certificates  might  be  a  different  person  entirely  from  the 
agent  who  superintended  the  transfers,  and  it  will  make  the  point 
clearer  to  suppose  him  to  have  been  so.  Now  their  transfer  agent 
knew,  when  he  allowed  these  transfers  to  other  parties,  that  the 
stock  had  already  been  sold  to  a  prior  purchaser,  who  held  a  legal 
certificate  for  it,  and  that  it  was  a  fraud  on  that  party  to  allow 
the  stock  to  be  transferred  to  other  parties,  so  long  as  the  certificate 
was  not  surrendered.  Their  transfer  agent,  in  allowing  these  trans- 
fers, was  acting  precisely  within  the  scope  of  his  official  power,  and 
kis  knowledge  and  fraud  are,  therefore,  the  knowledge  and  fraud  of 
the  defendants  themselves.     We  are  supposing,  in  this  view  of  thcr 


Digitized  by  VjOOQIC 


216  BRIDGEPORT  BANK  vs.  N.  T.  &  N.  H.  RAILROAD  CO. 

case,  that  the  very  stock  in  question  has  been  transferred  to  othef 
parties.  This  is  the  claim  of  the  defendants,  and  we  therefore,  for 
the  sake  of  the  argument,  so  regard  the  fact.  If  the  same  stock 
was  in  fact  transferred  to  other  parties,  then  their  transfer  agent 
knew  that  he  was  committing  a  fraud  on  the  plaintiffs  in  allowing 
the  transfer,  for  he  knew  that  the  certificate  representing  that  stock 
had  not  been  surrendered,  but  was  still  outstanding  in  the  handa 
of  a  bona  fide  purchaser.  If,  however,  this  precise  stock  was  not 
transferred  to  other  parties,  but  those  transfers  are  to  be  regarded 
as  operating  on  other  stock,  or  as  having  no  operation  at  all,  then 
this  stock  is  still  left  untransferred,  and  the  defendants  are  clearly 
liable  for  having  refused  to  allow  a  transfer  of  it  to  the  plaintiffs. 
We  are  by  no  means  sure  that  this  latter  supposition  may  not  be 
a  correct  one.  The  subsequent  transfers  do  not  purport  to  embrace 
these  shares,  while  Schuyler  was  constantly  creating  new  shares, 
(or  what  purported  to  be  such),  and  transferring  and  re-transferring 
them,  and  issuing  certificates  for  them,  at  his  pleasure.  These 
transfers  and  certificates  may,  perhaps,  be  regarded  as  having 
embraced  only  other  stock,  and  as  leaving  the  stock  in  question 
untransferred.  We  merely  suggest  this  supposition,  as  it  is  not 
necessary  to  the  general  view  of  the  case  which  we  take. 

But  if  the  defendants  are  right  in  claiming  that  they  are  pro- 
tected in  transfers  made  to  other  parties,  where  they  have  no  notice 
of  equitable  transfers  to  prior  purchasers,  yet  this  principle  very 
clearly  could  not  avail  them  here.  The  plaintiffs,  it  is  said,  shoul  J 
have  given  them  notice  of  their  equitable  title.  But  how  should 
they  have  given  such  notice  ?  Why,  only  to  that  officer  of  the 
company  whose  duties  related  to  the  transfer  of  their  stock ;  that 
is,  to  their  transfer  agent,  Robert  Schuyler,  himself.  But  Robert 
Schuyler  already  had  full  knowledge  of  the  fact,  for  he  was  the 
very  party  who  sold  the  stock  to  the  plaintiffs ;  and  though  a  dis- 
tinction may  be  made  between  the  knowledge  which  he  had  as  an 
individual,  in  which  capacity  he  was  acting  in  selling  the  stock, 
and  the  official  knowledge  which  he  would  have  acquired  by  a  formal 
notice  giver  to  him  as  transfer  agent  of  the  company,  yet,  prac- 
tically, this  distinction  is  very  unimportant.    When  afterwards  ho 
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eamc  to  allow  the  transfer  of  this  stock  to  other  parties,  he  was 
acting  officially,  and  he  then  had  knowledge,  and  acted  with  full 
knowledge,  that  the  plaintiffs  had  acquired  an  equitable  title  to 
the  stock.  Notice  of  such  an  equitable  title  is  never  required  to 
be  formally  given.  Actual  knowledge,  however  acquired,  is  enough 
to  affect  an  individual,  and  we  entertain  no  doubt  that  this  know- 
ledge of  Robert  Schuyler  is  to  be  regarded  as  the  knowledge  of 
their  transfer  agent,  and  as  the  knowledge  of  the  defendants.  It 
is  to  be  observed,  too,  that  Robert  Schuyler  was  not  merely  the 
transfer  agent  of  the  defendants,  but  was,  at  the  same  time,  the 
president  of  the  company  and  one  of  its  directors. 

Two  questions  remain  to  be  considered.     One  is,  whether  the 
plaintiffs  have  proved  a  sufficient  demand  upon  the  defendants  for  a 
transfer  of  the  stock,  to  enable  them  to  sustain  their  suit.    That  a 
demand  was  necessary  is  admitted  by  the  plaintiffs.  The  first  demand 
made  by  the  plaintiffs-  cashier,  at  the  office  of  the  company  in  New 
York,  on  the  morning  of  July  5th,  1854,  the  day  after  the  great 
fraud  of  Schuyler  had  been  discovered,  was  not,  in  our  opinion,  suffi- 
cient.    It  appears  that  there  was  no  transfer  agent  in  the  office, 
and  that  the  company  had  appointed  none  in  the  place  of  Schuyler, 
who  had  just  fled  from  the  country,  and  the  confusion  incident  to 
the  developments  then  being  made,  fully  justified  the  defendants  m 
temporarily  closing  their  transfer  books,  and  in  deferring  the  ap- 
pointment of  a  new  transfer  agent.    Such  a  course  was  necessary  to 
the  safety  of  the  company,  and  was  absolutely  required  by  the  con- 
dition of  its  affairs.     As  there  was  no  absolute  refusal  to  allow  a 
transfer  at  some  future  time,  we  are  inclined  to  the  opinion  that  it 
was  not  such  a  refusal  as  to  give  the  plaintiffs  a  right  of  action. 
The  second  demand,  however,  made  by  Mr.  Buckingham  in  behalf 
of  the  plaintiffs,  shortly  before  the  commencement  of  the  present 
suit,  we  think  was  sufficient.    It  was  made  at  a  proper  time  and  in 
a  proper  form,  and  it  is  expressly  found  that  Mr.  Buckingham,  in 
making  it,  was  acting  as  the  agent  and  attorney  of  the  plaintiffs. 
It  is  said  by  the  defendants  that  Mr.  Buckingham  could  not  make 
a  legal  demand,  because  he  had  entered  into  a  champertous,  and 
therefore  illegal  and  void  contract  with  the  plaintiffs  for  the  prose- 
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catJou  of  this  claim,  and  that  this  demand  was  made  under  thai 
contract,  as  a  part  of  the  service  which  he  was  to  render  in  the 
prosecution  of  the  claim,  and  for  the  purpose  of  bringing  the  suit. 
But  we  regard  the  demand  .as  unaffected  by  the  illegality  of  the 
csontract  for  the  prosecution  of  the  suit.  It  preceded  the  institu- 
tion of  the  suit,  and  was  not,  properly,  any  part  of  it.  He  wm 
none  the  less  acting  as  the  agent  of  the  plaintiff}^  and  the  plain- 
tiffs have  since  ratified  his  act,  if  the  authority  given  was  defective 
before,  by  abandoning  the  champertous  contract,  assuming  the 
benefit  of  the  demand  made  by  him,  and  proceeding  with  the  suit 
on  their  own  account.  The  question  is  purely  one  of  authority, 
and  we  are  satisfied  that  the  authority  was  sufficient.  It  is  a  point 
of  very  little  importance  to  these  defendants,  only  at  the  most 
rendering  another  demand  and  suit  necessary,  and  is  too  merely 
technical  to  deserve  very  much  consideration.  The  defendants 
deny  all  right  of  the  plaintiffs  to  a  transfer  of  the  stock,  and  upon 
any  demand  whatever,  would  have  refused  to  allow  the  transfer, 
and  we  should  not,  except  upon  a  positive  necessity,  send  the 
plaintiffs  out  of  court  to  make  another  useless  demand. 

The  remaining  question  is,  whether  the  blank  power  of  attorney 
given  by  R.  &  G.  L.  Schuyler  to  the  plaintiffs,  under  seal,  at  the 
time  they  took  the  certificates,  was  sufficient,  and  whether  the 
plaintiffs  could  afterwards  fill  it  up  and  use  it  as  a  valid  power, 
taking  effect  at  the  time  it  bears  date.  We  think  that  it  was  suffi- 
cient, and  that  they  could  fill  it  up  and  use  it,  although  it  was 
under  seal.  We  are  satisfied  that  it  has  been  the  practice  of  this 
railroad  company  from  the  first,  as  it  is  of  many  other  corpora^ 
tions,  to  their  own  great  convenience  and  that  of  the  public,  to 
allow  blank  powers  of  attorney  to  be  filled  up  as  circumstances 
should  require ;  and  such  a  practice  may  give  a  construction  to« 
and  may  even  qualify,  and  vary,  a  by-law  of  a  corporation.  But 
without  going  so  far  as  this,  we  feel  no  hesitation  in  holding  the 
power  to  be  sufficient  in  blank,  and  we  are  satisfied  that  in  this 
country  the  rule  of  law  is,  that  a  blank  power  of  attorney,  although 
under  seal,  may  be  filled  up  in  conformity  with  the  agreement  of 
the  parties,  and  when  so  filled  up,  takes  effect  as  of  its  date.    The 
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rule  we  suppose  to  be  otherwise  in  England,  where  the  old  principle 
of  the  common  law  on  the  subject  is  more  rigorously  applied,  and 
where  the  policy  of  the  stamp  system  influences  their  decisions. 
The  cases  in  this  country  in  which  the  view  taken  by  us  is  sup- 
ported, are  numerous,  and  may  be  found  in  Redfield  on  Railways, 
eec.  35 ;  and  Mr.  Redfield,  himself  a  jurist  of  much  learning  and 
of  long  experience  on  the  bench,  gives  it  as  his  opinion,  that  the 
doctrine  of  the  American  cases  is  decidedly  preferable  to  that  of 
the  English.  Nor  can  any  reason  be  assigned,  which  is  founded  in 
good  sense,  and  is  not  entirely  technical,  why  a  blank,  in  an  in* 
Btrament  under  seal,  may  not  be  filled  up  by  the  party  receiving 
it  after  it  is  executed,  as  well  as  any  other  contract  in  writing, 
where  the  parties  have  so  agreed  at  the  time.  In  either  case,  the 
eontract,  when  the  blank  has  been  filled,  expresses  the  exact  agree- 
ment of  the  parties,  and  nothing  but  an  extreme  technical  view^ 
derived  from  the  ancient  law  of  England,  can  justify  the  making 
of  any  distinction  between  them.  Such  a  technical  distinction  is 
httle  suited  to  the  usages  and  necessities  of  modern  commerce,  for 
credit,  among  merchants,  and  facilities  for  making  it  available  in 
their  transactions,  are  a  most  important  element  in  its  character, 
however  unimportant  they  may  have  been  in  a  state  of  society 
where  commerce  was  little  known,  where  seals  were  a  substitute 
for  signatures,  and  where  lords  and  vassals,  alike,  could  not  write 
their  own  names. 

We  do  not  find  it  necessary  to  go  out  of  the  record  to  learn 
what  course  this  railroad  company  has  always  pursued  with  regard 
to  the  transfers  of  their  stock,  under  powers  of  attorney.  It  is 
foimd  that  the  certificates  held  by  the  plaintiffs  are  in  the  form 
prescribed  by  the  by-laws  of  the  company,  and  are  such  as  the 
defendants  have  uniformly  sanctioned  and  approved.  These  cer- 
tificates, as  they  came  from  the  defendants'  hands,  contained,  on 
tlie  same  piece  of  paper,  and  immediately  under  the  certificate,  a 
blank  assignment  of  the  stock,  and  a  blank  power  of  attorney  for 
its  transfer.  The  defendants  must  therefore  be  held  to  have  in 
tended  and  agreed,  that  whoever  should  present  the  certificate  so 
issaed,  with  the  assignment  and  power  of  attorney  executed  in 
hl&nk,  should  be  entitled  to  fill  up  the  blanks  with  his  own  name, 
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and  to  have  a  transfer  of  the  stock  made  to  himself  on  the  books 
of  the  company.  The  certificate,  accompanied  by  the  assignment 
and  power  of  attorney  thus  executed,  in  blank,  has  perhaps  a 
species  of  negotiability,  although  of  a  peculiar  character,  but  one 
necessary  to  the  public  convenience,  and  to  which  it  is  no  objeo- 
tion  that  the  instrument  has  a  seal. 

But  we  feel  relieved  from  embarrassment  in  holding  this  power 
sufficient,  by  the  fact  that  the  transfer  was  to  be  made  under  it  in 
the  State  of  New  York,  where,  it  is  admitted  by  the  defendants' 
counsel,  the  law  is  settled  by  the  highest  judicial  authority  in  favor 
of  the  validity  of  a  blank  power  of  attorney.  As  the  power  was 
to  be  executed  there,  it  is  certainly  sufficient  that  it  was  a  vaiid 
one  under  the  law  prevailing  there ;  and  a  citizen  from  Connecti- 
cut, who  has  taken  his  certificate  here,  has  certainly  the  same 
rights  under  it  in  New  York  that  a  citizen  of  that  State  would  have 
under  a  certificate  taken  there. 

We  will  only  remark,  in  conclusion,  that  the  tendency  of  judi- 
cial decisions  and  of  legislation  in  this  country,  is  to  do  away,  so 
far  as  can  be  done  without  too  violent  a  departure  from  ancient 
rules,  with  distinctions  in  the  character  and  effect  of  written  instru- 
ments founded  upon  the  mystical  power  of  a  seal.  The  legislature 
of  this  State  has,  repeatedly,  by  confirmatory  acts,  enacted  that 
instruments  purporting  to  be  specialties,  but  from  which  the  seal 
had  been  omitted,  should  be  as  good  and  valid  as  if  sealed,  and  has 
further  enacted  that  the  letters  L.  S.  or  the  letter  S.  or  some 
equivalent,  in  the  place  where  a  seal  is  ordinarily  affixed,  shall  be 
deemed  to  be  a  seal.  Similar  enactments  we  have  no  doubt  are 
common  in  other  States.  In  these  circumstances  we  feel  much 
more  inclined  to  relax  the  strictness  of  the  common  law  with  re- 
gard to  sealed  instruments,  than  to  adhere  to  it. 

We  have  taken  no  notice  of  any  security  held  by  the  plaintiffs, 
as  affecting  the  amount  of  damages  to  be  recovered,  because  no 
allusion  was  made  to  it  in  the  argument.  Independently  of  that, 
we  advise  the  superior  court  to  render  judgment  for  the  plaintiflb 
for  the  value  of  the  stock  in  question  at  the  time  of  the  last  de- 
mand, which  is  agreed  to  be  sixty  dollars  per  share,  with  interest 
from  that  date. 
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In  the  Supreme  Court  of  Indiana^  February j  1862. 

JOHN  S.  SCOBY  V8.  ISRAEL  T.  GIBSON. 

The  Indiana  Btatnte  of  1861,  which  proyides  that  in  all  cases  of  sales  by  the  sherifT 
sn.  execution,  after  its  passage,  the  sheriff  shall  not  give  the  purchaser  a  deed  fur, 
and  possession  of  the  property  sold,  but  only  a  certificate  entitling  him  to  a  deed 
and  possession  in  one  year  from  the  sale,  if  the  property  is  not  redeemed  in  the 
manner  therein  provided,  is  unconstitutional,  so  far  as  it  supplies  to  sales  on 
Judgments  upon  contracts  existing  at,  and  before  its  passage. 

Appeal  from  the  Decatur  Circuit  Court. 

The  opinion  of  the  Court  was  delivered  by 

Perkins,  J. — The  only  question  in  this  ease  is,  whether  the 
redemption  law  of  1861  (Acts  of  1861,  p.  79),  is  to  be  held  appli- 
cable to  sales  on  judgments  upon  contracts  existing  at,  and  before 
its  passage.  The  act  provides  that  in  all  cases  of  sales  by  the 
sheriff,  &c.,  on  execution,  &c.,  after  its  passage,  the  sheriff  shall 
not  give  the  purchaser  a  deed  for,  and  possession  of,  the  property 
sold,  but  only  a  certificate  entitling  him  to  a  deed  and  possession 
in  one  year  from  the  sale,  if  the  property  is  not  redeemed. 

In  legal  effect,  what  is  the  operation  of  this  statute  ? 

It  is  to  prohibit,  for  one  year,  the  absolute  sale  of  property  for 
the  purpose  of  collecting  a  debt  due.  In  place  of  such  sale,  it 
authorizes  the  sheriff  to  make  a  contract  for  the  absolute  sale  of 
the  property  after  the  lapse  of  one  year's  time,  unless  such  con- 
tract shall  be  defeated  by  the  performance  of  a  specified  condition, 
namely,  the  return  of  the  purchase-money  paid,  with  interest,  by 
the  expiration  of  said  year.  It  authorizes,  in  other  words,  the 
sheriff,  in  legal  effect,  to  mortgage  the  debtor's  land  for  one  year, 
to  any  one  who  will  advance  the  amount  required  by  law  upon  its 
appraised  value,  the  mortgage  to  become  absolute  and  free  from 
equity  of  redemption  at  the  end  of  a  year,  if  the  money  advanced 
is  not  refunded,  with  interest. 

What  is  the  influence  of  such  a  statute  upon  the  collection  of 
debts  ?  Its  tendency  is  to  delay.  It  embarrasses  the  coUectiOL* 
because  it  deprives  the  creditor  of  the  right  which  the  law,  at  the 
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date  of  his  contract,  gave  him,  of  selling  the  absolate  fee  of  the 
debtor's  real  estate. 

And  the  question  is,  if  held  to  operate  upon  existing  contracts^ 
will  the  act  conflict  with  that  clause  of  Section  10,  Art.  1,  of  the 
Constitution  of  the  United  States,  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts  ?  What 
constitutes  such  a  law  ? 

A  few  years  ago,  the  Legislature  passed  a  law  forbidding  the 
sheriff  to  sell  the  debtor's  property  unless  the  half  of  the  appraised 
value  was  bid  for  it.  Before  that  time  property  had  sold  for  what 
it  would  bring.  The  appraisement  law  was  held  not  to  operate  on 
existing  contracts,  and  why  ?  Not  because  it  forbade  the  sale  of 
property  for  their  enforcement — it  did  not  do  that ;  but  because  it 
deprived  the  sheriff  of  the  absolute  power  to  sell  the  fee,  at  all 
events.  It  left  him  but  the  conditional  power  to  sell,  the  power 
of  selling  if  he  could  get  a  certain  price,  not  otherwise.  It  tended 
to  embarrass,  and  thereby  to  prevent,  the  sale,  and  thus  to  delay 
the  collection  of  the  debt. 

So,  too,  awhile  ago,  an  additional  stay  of  execution  was  given 
upon  judgments,  by  an  act  of  the  Legislature.  This  act  was  held 
inoperative  as  to  existing  contracts,  and  why?  Not  because  it 
cancelled  obligations,  but  because  it  delayed  their  collection  by  the 
process  of  the  law.  This  was  the  natural,  necessary,  and  intended 
effect  of  both  of  the  above  mentioned  statutes,  and  it  is,  also,  of 
the  redemption  law.  If  the  decisions  upon  the  operation  of  the 
first  two  named  laws  were  right,  and  we  are  bound  by  them,  then, 
beyond  doubt,  the  redemption  law  in  question  must  be  held  inope- 
rative  upon  existing  contracts.  See  the  cases  collected  in  Gavio 
&  Herd's  edition  of  R.  S.,  Vol.  1,  p.  10. 

It  is  said  that  where  a  purchaser  bids  off  the  property,  and  pays 
the  money  under  the  present  law,  he  has  no  right  to  object  to  the 
redemption,  as  he  buys  in  face  of  the  law;  but  it  is  a  maxim 
that  every  man  is  bound  to  know  the  law,  and  act  accordingly. 
Hence,  the  man  who  buys  does  so  knowing  that  the  law  will  not, 
and  cannot  operate  to  deprive  him  of  his  deed  and  title;  and  he 
mftst  be  taken  to  make  his  bid  in  the  light  of,  and  influenced  hy 
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facli  knowledge.     And  further,  tbe  law  must  be  uniform  in  its 
operation  alike  upon  all. 

Again,  it  is  urged  that  the  Legislature  has  a  right  to  change 
legal  remedies,  that  it  is  only  the  obligation  of  contracts  that  can- 
not be  impaired,  and  it  is  claimed  the  redemption  law  affects  the 
remedy  only. 

It  is  freely  admitted  that  the  State,  for  convenience,  may  change 
legal  remedies,  may  vary  the  times  of  holding  courts,  shift  juris- 
diction from  one  to  another,  change  forms  of  action,  of  pleadings 
and  of  process,  &€.,  and  such  legislation  may,  incidentally,  delay 
somewhat  the  collection  of  given  debts,  but  such  is  not  the  pur- 
pose of  this  legislation.  And  while  its  validity  is  admitted,  it  may 
also  be  asserted  that  the  Legislature  cannot,  under  the  guise  of 
legislating  upon  the  remedy,  intentionally,  in  effect,  impair  the 
obligation  of  contracts ;  and  it  may  be  further  laid  down,  that  any 
legislation,  professedly  directed  to  the  remedy,  which  deprives  a 
party  of  one  substantially  as  efficient  as  that  existing  at  the 
making  of  the  contract,  does  impair  the  obligation  of  the  contract. 
Ind.  Digest,  p.  271,  sec.  65.  In  Qrantly^9  Lessee  vs.  JEwingy  8 
How.  (U.  S.)  p.  707,  Judge  Catron,  in  delivering  the  opinion  of 
the  court,  said : 

"This  court  held,  in  Branson  vs.  Kenzie,  1  How.  819,  that  the 
right,  and  a  remedy  substantially  in  accordance  with  the  right, 
were  equally  parts  of  the  contract,  secured  by  the  laws  of  the 
State  where  it  was  made.''  See,  also,  1  Blackf.,  by  Peele  and 
Davis,  p.  220,  note ;  also,  4  Cal.  Rep.  127 ;  6  Id.  401 ;  1  Manning 
(Mich.)  R.  869. 

It  may,  perhaps,  be  questioned  whether  the  redemption  law  in 
question  is  properly  classed  as  legislation  touching  the  remedy. 
It  does  not  operate  upon  terms  of  court,  upon  pleading  or  practice 
in  obtaining  judgment,  nor  upon  process  upon  judgment.  Bi:^t, 
however  classed,  it  restricts  and  curtails  the  right  of  the  judgment 
creditor  in  relation  to  subjecting  the  property  of  the  debtor  to 
execution  for  the  payment  of  given  debts.  It  may  not  diminish 
the  fund  of  the  debtor  applicable  to  the  payment  of  his  debts,  nor 
£d  the  appraisement  law,  nor  the  stay  law ;  but  it  limits,  curtailSi 
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and  materially  embarrasses  the  right  of  the  creditor  in  given 
cases,  in  subjecting  the  entire  amount  of  the  debtor's  property 
subject  to  execution,  to  the  payment  of  the  debt  in  suit.  Qurran 
vs.  Arkansas,  15  How.  (U.  S.)  p.  304. 

This  court  judicially  knows,  and  it  must  decide  the  question  as 
one  of  law,  upon  its  judicial  knowledge,  that  the  right  to  sell  at 
once  the  entire,  absolute  fee  simple  in  land,  and  give  the  purchaser 
possession,  is  worth  more,  will  be  more  likely  to  realize  the  amount 
of  money  due  on  a  particular  judgment,  than  the  restricted  right 
of  selling  a  conditional  interest  in  such  land ;  and  that,  hence,  the 
taking  away  of  such  absolute  right  may  tend  to  defeat,  in  given 
cases,  the  collection  of  debts  due.  A  purchaser  will  give  more  for 
an  absolute  title  than  a  conditional  one ;  and  few  moneyed  men 
will  be  found  to  buy  conditional  titles  as  mere  investments,  which 
may  be  defeated  by  simply  refunding  them  their  money,  with  ten 
per  cent.,  when  a  much  higher  rate  may  be  obtained  on  the  most 
select  security. 

But  suppose  the  act  in  question  is  to  be  regarded  as  directed  to 
the  remedy.  Still,  as  we  have  seen,  an  act  thus  directed  may 
impair  the  obligation  of  contracts.  It  is  very  doubtful  whether 
those  cases,  decided  upon  the  general  rule  of  international  law, 
that  the  lex  loci  governs  as  to  interpretation  and  effect  to  be  given 
to  the  terms  of  a  contract,  and  the  lex  fori  as  to  the  remedy  upon 
it,  are  safe  guides  to  rely  upon  in  determining  the  force  to  be 
accorded  to  the  constitutional  provision  quoted.  These  ezpresB 
constitutional  restrictions  upon  the  legislative  power,  are  peculiar 
to  American  governments,  and  must  be  interpreted  in  accordance 
with  the  spirit  and  purpose  of  their  adoption.  Stay  and  relief 
laws,  enacted  by  various  States  before  the  adoption  of  the  Federal 
Constitution,  were,  in  part  at  least,  the  evil  which  they  were  de- 
signed to  prevent  the  repetition  of.  The  learned  Chancellor  De 
Saussnre,  of  South  Carolina,  who  lived  in  the  times  mentioned,  and 
who  went  upon  the  equity  bench  in  1808,  in  a  note  to  Gkuse  vs. 
Drayton,  Vol.  1,  p.  109,  of  his  reports,  a  case  decided  in  1784, 
says  ^'  The  Legislature,  in  consideration  of  the  distressed  state  of 
the  country  after  the  war,  (Revolutionary  War,)  had  passed  an  act 
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preventing  the  immediate  recovery  of  debts,  and  fixing  certain 
periods  for  the  payment  of  debts  far  beyond  the  period  fixed  by 
the  contract  of  the  parties.  These  interferences  with  private  con- 
tracts became  very  common  with  most  of  the  State  Legislatures, 
even  after  the  distress  arising  from  the  war  had  ceased  in  a  great 
degree.  They  produced  distrust  and  irritation  throughout  the 
community,  to  such  an  extent  that  new  troubles  were  apprehended, 
and  nothing  contributed  more  to  prepare  the  public  mind  for 
giving  up  a  portion  of  the  State  sovereignty,  and  adopting  an 
efficient  national  government,  than  these  abuses  of  power  by  the 
State  Legislature."  See,  also,  on  this  point,  Rawle  on  the  Con- 
stitution, and  Sergeant's  Constitutional  Law. 

We  have  been  controlled,  in  coming  to  our  conclusion,  by  the 
decisions  bearing  upon  the  question  latest  made  by  the  Supreme 
Court  of  the  United  States.  We  may  most  safely,  we  think,  pre- 
sume  that  that  court  will  follow,  and  not  depart  from,  those  deci- 
sions. Should  such  be  the  case,  it  would  be  detrimental  to  the 
public  should  this  court  decide  the  redemption  law  operative  upon 
existing  contracts,  thus  leaving  debtors  to  suffer  their  lands  to  be 
sold  upon  the  faith  of  a  right  to  redeem,  which  the  Supreme  Court 
might  take  away ;  while,  should  this  court  decide  against  the  re- 
demption, it  will  put  debtors  on  their  guard  to  take  care  of  their 
property;  and  should  the  Supreme  Court  afterwards  decide  in 
favor  of  redemption,  the  decision  of  this  court  will  not  have 
worked  harm  to  any  great  extent. 

The  judgment  is  reversed,  cause  remanded,  kc. 


In  the  Supreme  Court  of  Penneylvania,  1862. 

ROBBRT  FORSTTH  VM.  I>BBORAH  WELLS. 

1.  TroTer  will  li«  to  reooyer  the  yalne  of  eoal  dug  by  the  owner  of  land,  through  % 
mistake  of  boundaries,  out  of  acUoining  land. 

L  The  measure  of  damages  in  such  action,  there  being  no  wrongftil  purpoee,  win 
be  the  hxt  yalue  of  the  coal  in  place,  as  if  on  a  purchase  of  the  coal  field  trcm 
the  plattttiff,  and  not  its  value  when  mined. 
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This  was  an  action  of  trover.  The  parties  to  the  suit  ▼ere 
owners  of  adjoining  coal  tracts.  The  defendant  had,  some  jenn 
before,  opened  a  mine  or  drift  in  his  own  land,  near  the  dividing 
line,  and  had  at  last  worked  through  into  the  plaintiff's  land,  as 
it  was  alleged,  and  dug  out  her  coal.  The  action  was  brought  for 
the  conversion  of  this  coal. 

That  there  was,  in  fact,  any  encroachment,  was  denied  by  the 
defendant,  and  it  was  further  contended  on  his  behalf,  at  the  trial 
of  the  case,  that  whatever  other  remedy  the  plaintiff  might  have, 
this  was  not  the  proper  form  of  action  in  which  to  try  a  question  of 
title  or  boundary.  The  judge  below,  however,  charged  the  jury  in 
substance,  that  if  the  defendant  was  not  at  the  time  of  the  taking 
of  the  coal  in  actual  adverse  possession  of  the  loctis  in  quoy  under 
claim  of  title,  but  merely  worked  into  his  neighbor's  land  through 
a  mistake  of  the  true  boundary  line,  trover  would  lie,  and  that  he 
would  be  obliged  to  account  therein  for  the  value  of  the  coaL 

On  the  question  of  damages,  it  was  urged  by  the  defendant,  that 
if  he  was  liable  at  all  in  this  form  of  action,  it  would  only  be  for 
the  value  of  the  coal  in  the  ground,  before  he  had  expended  any 
labor  in  preparing  it  for  market.  On  the  other  hand,  it  was 
claimed  by  the  plaintiff,  and  the  judge  so  charged,  that  the  mea- 
sure of  damages  was  the  value  of  the  coal  when  dug,  or  what  was 
called  knocked  dovm,  in  the  bank ;  the  difference  between  these 
two  modes  of  estimation  being  more  than  one  in  eight. 

The  jury  having  found  for  the  plaintiff  in  the  sum  of  $775,  this 
writ  of  error  was  taken. 

For  the  plaintiff  in  error ,  it  was  argued  by  Kaine,  that  the  real 
matter  in  dispute  was  as  to  the  position  of  a  boundary  line,  and 
this  was  a  question  of  title  which  could  not  be  decided  in  a  transi- 
tory action  like  that  of  trover :  Brown  vs.  Caldwell,  10  Serg.  ft  R. 
118 ;  Mather  vs.  Trinittf  Church,  8  Serg.  ft  R.  509 ;  FowM  vs. 
Smith,  5  Watts,  127. 

But  admitting  that  the  coal  taken  really  did  belong  to  the  plain- 
tiff below,  the  measure  of  damages  is  only  what  it  would  have  been 
worth  on  the  purchase  from  him  of  a  eoal  leave,  that  is,  of  the  right 
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to  dig  and  mine  it  oat  of  her  land:  Bank  of  Montgomery  ys. 
RteBey  2  Casey,  146 ;  Eughes  ys.  Stevens^  12  Casey,  322.  Accord- 
ing to  that  standard,  her  loss  by  the  defendant's  mistake  did  not 
•mount  to  950,  whereas  under  the  ruling  of  the  Court  she  recoyered 
aearly  98^0»  which  included  the  cost  and  expense  of  preparing 
the  bank  and  digging  the  coaL  Eyen  if  the  coal  is  to  be  consid- 
•red  as  a  personal  chattel  for  which  troyer  would  lie,  surely  the 
defendant  cannot  be  obliged  to  pay  for  the  labor  which  he  himself 
has  expended  in  reducing  it  into  that  condition. 

For  the  defendant  in  error  it  was  argued  that  if  troyer  would 
lie  at  all  for  coal  seyered  from  the  realty,  the  measure  of  damages 
must  be  the  yalue  of  the  coal  when  brought  into  that  state  or  con- 
dition which  makes  it  personalty,  and  the  subject  of  a  conyersion. 
Such  was  the  decision  in  Martin  ys.  Porter^  8  M.  &  W.  851,  and 
b  Wild  vs.  JJo^e,  9  M.  &  W.  672 ;  and  the  case  of  Baker  ys. 
Wheeler^  8  Wend.  505,  as  to  trees  manufactured  into  boards,  is 
itiU  stronger.  And  see  the  opinion  of  Chief  Justice  Gibson  in 
Wright  ys.  Chier,  9  Watts,  172. 

That  troyer  will  lie  for  a  chattel  severed  from  the  land  cannot 
now  be  denied:  Hargraye*s  Co.  Litt.  218,  b.,  n.  2;  WrigfttYB, 
Qrier^  ut  supra ;  Harlan  vs.  Harlan,  15  Penn.  St.  507 ;  Ferrand 
rs.  Thomp9on,  5  B.  &  Aid.  826 ;  Moers  vs.  Wait^  8  Wend.  104. 

There  was  no  real  dispute  as  to  the  true  boundary  line ;  but  if 
there  had  been,  it  was  immaterial.  Where  a  question  of  title  arises 
incidentally,  it  may  be  tried  in  a  transitory  action.  The  true  rule, 
as  deduced  from  our  cases,  seems  to  be,  that  where  there  is  an 
actual,  visible,  and  notorious  adverse  possession,  a  party  shall  not 
be  allowed  to  try  his  title  in  a  transitory  action,  but  must  first 
establish  his  right  by  ejectment,  and  then  proceed  for  mesne  profits ; 
but  where  there  is  no  such  possession,  but  a  mere  solitary  trespass, 
or  any  number  of  trespasses,  the  owner  may  bring  a  personal  tran- 
sitory action,  and  if  the  defendant  disputes  the  title,  it  must  neces- 
Barily  be  tried  in  that  action:  Mather  vs.  Trinity  Churchy  ut 
nipra ;  EUiott  vs.  Powellj  10  Watts,  453 ;  Harlan  vs.  Harlan^  ui 
i  wpra ;  Wright  vs.  Orier^  ut  supra. 
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The  opinion  of  the  Court  was  delivered  by 

LowRiE,  C.  J. — We  are  to  assume  that  it  was  bj  mistake  dial 
the  defendant  below  went  beyond  his  line  in  mining  his  coal,  and 
mined  and  carried  away  some  of  the  plaintiff's  coal,  and  it  is  fully 
settled,  that  for  this  trover  lies:  8  S.  &  R.  515;  9  Watts,  172;  8 
Barr,  294;  9  Id.  848;  9  Casey,  261. 

What,  then,  is  the  measure  of  damages  ?  The  plaintiff  insists 
that  because  the  action  is  allowed  for  the  coal  as  personal  property, 
that  is,  after  it  had  been  mined,  or  severed  from  the  realty,  there- 
fore, by  necessary  logical  sequence,  she  is  entitled  to  the  value  of 
the  coal  as  it  lay  in  the  pit  after  it  had  been  mined,  and  so  it  wu 
decided  below.  It  is  apparent  that  this  transfers  to  the  plaintiff 
all  the  defendant's  labor  in  mining  the  coal,  and  thus  gives  her 
more  than  compensation  for  the  injury  done. 

Yet  we  admit  the  accuracy  of  the  conclusion,  if  we  may  properly 
base  our  reasoning  on  the  form,  rather  than  on  the  principle  or 
purpose  of  the  remedy.  But  this  we  may  not  do,  and  especially 
we  may  not  sacrifice  the  principle  to  the  very  form  by  which  we 
are  seeking  its  enforcement.  Principles  can  never  be  rectified 
without  forms,  and  are  often  inevitably  embarrassed  by  unfitting 
ones;  but  still  the  fact,  that  the  form  is  for  the  sake  of  the  princi- 
ple, and  not  the  principle  for  the  form,  requires  that  the  form  shall 
serve,  not  rule  the  principle,  and  must  adapt  itself  to  its  office. 

Just  compensation  in  special  classes  of  cases  is  the  principle  of 
the  action  of  trover,  and  a  little  study  will  show  that  it  is  no 
unyielding  form,  but  adapts  itself  to  a  great  variety  of  circum- 
stances. In  its  original  purpose  and  in  strict  form,  it  is  an  action 
for  personal  property  lost  by  one  and  found  by  another,  and  con- 
verted to  his  own  use.  But  it  is  not  thus  restricted  in  practice; 
for  it  is  continually  applied  to  every  form  of  wrongful  conversion, 
and  of  taking  and  conversion,  and  affords  a  compensation,  not 
only  for  the  value  of  the  goods,  but  also  for  outrage  and  malice 
in  the  taking  and  detention  of  them:  6  Serg.  k  B.  426;  12  Id.  93: 
8  Watts,  838. 

Thus  form  yields  to  purpose  for  the  sake  of  completeness  of 
remedy.    Even  the  action  of  replevin  adapts  itself  thus :  1  Jones. 
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881,  and  so  does  trespass :  7  Casey,  456.  In  very  strict  form, 
trespass  is  the  proper  remedy  for  a  wrongful  taking  of  personal 
property,  and  for  cutting  timber,  or  quarrying  stone,  or  digging 
coal  on  fuiother's  land,  and  carrying  it  away ;  and  yet  the  trespass 
may  be  waived,  and  trover  maintained,  without  giving  up  any  clakn 
for  any  outrage  or  violence  in  the  act  of  taking :  8  Barr,  13.  It 
is  quite  apparent,  therefore,  that  this  form  of  action  is  not  so  uni- 
formly rigid  in  its  administration  as  to  force  upon  us  any  given  or 
arbitrary  measure  of  compensation.  It  is  simply  a  form  of  reach- 
ing a  just  compensation  for  the  goods  lost.  Wh^re  there  is  no 
fraud  or  violence,  or  malice,  this  is  enough :  11  Casey,  28. 

Where  the  taking  and  conversion  are  one  act,  or  one  continual 
series  of  acts,  trespass  is  the  more  obvious  and  proper  remedy,  but 
the  law  allows  the  waiver  of  the  taking,  so  that  the  party  may  sue 
in  trover;  and  this  is  often  convenient.  Sometimes  it  is  even 
necessary,  because  the  plaintiff,  with  full  proof  of  the  conversion, 
may  fail  to  prove  the  taking  by  the  defendant.  But  when  the  law 
does  allow  this  departure  from  strict  form,  it  is  not  in  order  to 
enable  the  plaintiff,  by  his  own  choice  of  actions,  to  increase  his 
recovery  beyond  just  compensation,  but  only  to  give  a  more  con- 
venient form  of  recovering  that  much. 

Our  case  raises  a  question  of  taking  by  mere  mistake,  because 
of  the  uncertainty  of  boundaries,  and  we  must  confine  ourselves  to 
this.  The  many  conflicting  opinions  on  the  measure  of  damages 
in  cases  of  wilful  wrong,  and  especially  the  very  learned  and 
thoughtful  opinions  in  the  case  of  SUAury  vs.  McCoofiy  4  Denio, 
332,  and  3  Comst.  879,  warn  us  to  be  careful  how  we  express  our- 
selves  on  that  subject. 

We  do  find  cases  of  trespass  where  judges  have  adopted  a  mode 
of  calculating  damages  for  taking  coals,  that  is  substantially  equi 
Talent  to  the  rule  laid  down  by  the  Common  Pleas  in  this  case, 
even  where  no  wilful  wrong  was  done,  unless  the  taking  of  the 
coal  out  by  the  plaintiff's  entry  was  regarded  as  such.  But  even 
tlien,  we  cannot  avoid  feeling  that  there  is  a  taint  of  arbitrariness 
in  such  a  mode  of  calculation,  because  it  does  not  truly  mete  ont 


I  '  Digitized  by  Google 


230  FORSYTH  T8.  WELLS. 

just  compensation:  5  Mees.  k  W.  351;  9  ..a.  572;  2  Queen's  B. 
283;  and  see  28  Eng.  L.  &  E.  R.  175. 

We  prefer  the  rule  in  Wood  vs.  Morewood^  3  Queen's  B.  440, 
note,  where  Parke,  B.,  decided,  in  a  case  of  trover  for  taking  coals, 
that  if  the  defendant  acted  fairly  and  honestly,  in  the  full  belief 
of  his  right,  then  the  measure  of  damages  is  the  fair  value  of  the 
coals  as  if  the  coal  field  had  been  purchased  from  the  plaintiff. 
See,  also,  Bainbridge  on  Mines  and  Minerals,  510 ;  17  Pick.  1. 

Where  the  defendant's  conduct,  measured  by  the  standard  of 
ordinary  morality  and  care,  which  is  the  standard  of  the  law,  is 
not  chargeable  with  fraud,  violence,  malice,  or  wilful  negligence 
9r  wrong,  the  value  of  the  property  taken  and  converted  is  the 
measure  of  just  compensation.  If  raw  material  has,  after  appro- 
priation, and  without  such  wrong,  been  changed  by  manufacture 
into  a  new  species  of  property,  as  grain  into  whiskey,  grapes  into 
wine,  furs  into  hats,  hides  into  leather,  or  trees  into  timber,  the 
law  either  refuses  the  action  of  trover  for  the  new  article,  or  limits 
the  recovery  to  the  value  of  the  original  article :  6  Hill,  425,  and 
note ;  21  Barbour,  92 ;  23  Conn.  523 ;  38  Maine,  174. 

Where  there  is  no  wrongful  purpose  or  wrongful  negligence  in 
the  defendant,  compensation  for  the  real  injury  done  is  the  purpose 
of  all  remedies ;  and  so  long  as  we  bear  this  in  mind  we  shall  have 
but  little  difficulty  in  managing  the  forms  of  actions  so  as  to  secure 
a  fair  result.  If  the  defendant  in  this  case  was  guilty  of  no  inten- 
tional wrong,  he  ought  not  to  have  been  charged  with  the  value  of 
the  coal  after  he  had  been  at  the  expense  of  mining  it,  but  only 
with  its  value  in  place^  with  such  other  damage  to  the  land  as  hi» 
mining  may  have  caused.  Such  would  manifestly  be  the  measurt 
:n  an  action  of  trespass  for  mesne  profits :  7  Casey,  456. 

Judgment  reversed,  and  a  new  trial  awarded 

Bbad,  J.y  dissented. 
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RECENT  ENGLISH  DECISIONS. 
In  the  Court  of  Exchequer — November ^  1861. 


1  batcher  purchased  a  carcase  of  beef  exposed  for  sale  in  Newgat«  market,  of  a 
neat  salesman  there,  without  any  express  warranty  of  its  soundness.  Upon  the 
meal  being  cooked,  it  was  discovered  to  be  unfit  for  human  food,  and  returned. 
The  defect  did  not  appear  when  it  was  raw,  and  there  was  no  eyidenoe  that 
defendant  knew,  or  had  any  reason  to  suspect,  that  the  beef  was  otherwise  than 
good  and  wholesome  meat,  fit  for  human  food  : 

HdA,  that  there  was  no  implied  warranty  in  such  case,  and,  as  there  was  no 
proof  of  any  express  warranty,  the  plaintiff  could  not  recover ;  that  no  action 
for  deceit  would  lie,  as  there  did  not  appear,  on  the  part  of  the  defendant,  to  be 
fraud. 

This  was  an  action  by  a  butcher  against  a  meat  salesman  (who 
is  a  person  that  sells  on  commission  the  meat  consigned  to  him  by 
his  employers,)  for  a  breach  of  an  implied  warranty  that  certain 
meat  exposed  by  him  in  Newgate  market  for  sale,  was  then  good 
and  fit  for  human  food.  It  appeared  that  on  the  20th  October  the 
plaintiff,  a  butcher,  bought  of  the  defendant,  a  meat  salesman,  60 
stone  of  beef,  at  2«.  6(2.  a  stone,  the  meat  being  at  the  time  pub- 
licly exposed  for  sale  in  Newgate  market.  It  had  not  then  the  ap* 
pearance  of  being  bad  or  unfit  for  human  food.  The  plaintiff  took 
it  away,  and  in  about  two  hours  afterwards  cut  up  part  of  it  and 
sold  it  to  his  customers.  On  cooking  it,  it  was  found  to  be  very 
offensive,  both  to  the  taste  and  smell,  and  was  represented  as  like 
the  meat  of  an  animal  that  had  been  lately  physicked,  and  altogether 
unfit  for  human  food.  The  plaintiff,  on  hearing  this,  returned  the 
residue  to  the  defendant,  who  sold  it  as  refuse  for  6c2.  a  stone. 

The  declaration  stated  that  the  defendant  warranted  certain 
meat  to  be  fit  for  human  food,  and  sold  the  same  to  the  plaintiff, 
whereas  it  was  not  fit  for  human  food,  whereby  the  plaintiff  lost 
the  money  he  paid  to  the  defendant  for  it,  and  the  profit  he  would 
have  made  by  selling  the  same  to  his  customers,  and  was  injured 

1  From  5  Law  Times,  N  8.,  p.  681. 
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and  damaged  in  his  character  of  a  butcher,  and  put  to  expense  iu 
returning  the  said  meat  to  the  defendant. 

Pleas :  1.  Denying  the  warranty.  2.  That  it  was  unfit  for  human 
food  at  the  time  of  the  alleged  warranty. 

The  cause  was  tried  before  the  Common  Sergeant,  in  the  Lord 
Mayor's  Court,  in  London,  when,  as  no  express  warranty  was  proved, 
he  directed  a  verdict  to  be  entered  for  the  plainiiff  for  £8,  reserving 
leave  to  the  defendant  to  move  to  set  that  verdict  aside  and  enter  a 
nonsuit,  with  liberty  to  the  plaintiff  to  amend  the  declaration  if  the 
court  above  should  be  of  opinion  that  a  right  of  action  existed  upon 
the  facts  of  the  case,  and  a  rule  nin  having  been  obtained, 

J.  C,  F.  S.  Day  showed  cause.  There  was  no  express  warranty 
with  this  meat  when  it  was  sold,  nor  was  there  any  evidence  that 
the  defendant,  at  the  time  of  sale,  knew  it  was  unfit  for  human 
food ;  but  in  every  sale  of  meat,  the  meat  being  exposed  for  sale  in 
a  public  market,  intended  for,  and  known  as  intended  for,  human 
food,  there  is  a  warranty  implied  that  it  is  sound  and  fit  for  human 
food.  The  plaintiff  being  a  butcher  makes  no  difference,  and  the 
public  should  be  protected.  At  all  events,  the  plaintiff  would  be 
entitled  to  maintain  an  action  upon  the  case  without  proving  fraud 
as  against  the  defendant.  The  Legislature  has,  upon  several  occa- 
sions, made  the  sale  of  unwholesome  provisions  a  criminal  offence : 
and  such  a  sale,  whether  it  involves  a  warranty  of  soundness  or 
not,  express  or  implied,  is  a  nullity,  and  the  purchase-money  may 
be  recovered  back  in  an  action  for  money  had  and  received.  If  the 
court  should  be  of  that  opinion,  the  declaration  is,  by  leave  reserved 
at  the  trial,  to  be  amended  accordingly.  (The  Pillory  and  Tumbril 
Act,  1266 ;  1  Stat,  at  Large,  51  Hen.  3,  stat.  6,  s.  8 ;  the  Bakers' 
and  Brewers'  Act,  temp,  inc.,  1  Stat,  at  Large,  11  4  12  Vict.,  c 
107,  s.  3;  and  the  14  &  15  Vict.,  c.  91,  s.  12.  See,  also,  "Action 
of  Deceit,"  11  Edw.  4,  p.  6 ;  Brief  de  Deceit  sur  le  Cas,  9  Hea.6, 
p.  53 ;  4  Inst.  261 ;  Boawell  vs.  Fati^Aan,  Cro.  Jac.  196 :  an<i 
Bumby  vs.  Bollett^  16  W.  &  M.  644,  were  cited.) 

Keane,  contra,  in  support  of  the  rule.     It  has  been  argued  that 
an  action  for  money  had  and  received  would  lie,  because  the  con- 
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iract  in  illegal  and  Yoid ;  that  there  has  been  a  failure  of  consi- 
deration, and  therefore  it  is  void  ab  initio.  But  the  very  essence 
of  that  offence  would  be,  a  guilty  knowledge  on  the  part  of  the 
defendant,  and  here  none  is  proved,  nor  could  be  proved,  for  in 
truth  none  existed.  The  defendant  believed,  when  he  sold  the  meat 
to  the  plaintiff,  that  it  was  perfectly  sound,  and  could  then  no  more 
see  it  as  unfit  for  human  food  than  the  plaintiff.  The  duty  of 
seeing  that  meat  sold  is  sound,  is  only  laid  upon  a  person  who  must 
have  the  opportunity  of  knowing  whether  it  be  sound  or  no.  This 
is  shown  by  the  use  of  the  words  "  marcellarii"  and  "  carnifices," 
as  opposed  to  "  carnarii."  How  could  a  person  be  convicted  under 
the  criminal  statutes  that  have  been  referred  to,  for  selling  un- 
wholesome provisions,  without  showing  the  person  charged  to 
have  a  guilty  knowledge  of  the  offence  ?  Suppose  the  action  to 
have  been  brought  for  deceit,  it  could  not  be  supported  upon  the 
facts  of  this  case,  because  the  very  gist  of  it  would  be  a  Bcienter^ 
and  it  is  clear  no  '%cienter  could  be  proved.  The  subject  matter 
was  discussed  in  Bumby  vs.  BolUU^  but  the  point  now  raised  was 
not  decided.  So  far  as  that  case  goes,  it  is  in  favor  of  the  de- 
fendant here.  Our.  adv.  vulL 

Jan.  14. — Pollock,  C.  B.,  delivered  judgment.  This  case  was 
argued  last  term  before  my  brothers  Martin,  Bramwell,  and  myself, 
on  a  point  reserved  by  the  Common  Sergeant.  It  was  an  action 
upon  an  alleged  warranty  that  a  carcase  of  beef,  sold  by  the  defend- 
ant to  the  plaintiff,  was  fit  for  human  food.  The  evidence  proved 
that  the  plaintiff  was  a  butcher,  or  retailer  of  meat,  and  the  defend- 
ant was  a  salesman  in  Newgate  market,  within  the  city  of  London. 
A  salesman  is  a  person  who  sells,  on  commission,  meat  consigned  to 
him  by  his  employers.  The  carcase  in  question  had  been  consigned 
to  him  for  sale  in  the  usual  course  of  business.  It  was  publicly 
exposed  for  sale  in  Newgate  market;  it  looked  bright  to  the  eye 
and  appeared  to  be  good  meat.  The  plaintiff  saw  it  and  bought  it, 
believing  it  to  be  so.  It  was  taken  to  the  shop  and  cut  up  into 
Beyeral  joints,  and  retailed  to  the  customers.  On  being  cooked,  it 
became  black,  and  had  a  very  bitter  taste,  and  it  must  be  taken  as 
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a  fact  in  the  case,  that  it  was  not  fit  for  human  food.  The  defect, 
however,  was  such  that  it  could  not  be  detected  so  long  as  the  me&i 
was  raw,  and  it  appeared  only  on  its  undergoing  the  process  of 
cooking.  There  was  no  evidence  that  the  defendant  knew,  or  had 
the  means  of  knowing,  or  any  reason  to  suspect  that  the  meat  in 
question  was  not  good,  wholesome  meat,  fit  for  human  food.  The 
plaintiff  bought  on  his  own  inspection,  with  no  actual  warranty,  nor 
was  anything  said  about  the  quality.  These  were  the  facts,  as 
proved  at  the  trial.  The  learned  counsel  for  the  defendant  objected 
that  there  was  no  evidence  of  any  warranty,  and  it  was  agreed  by 
the  counsel  on  both  sides  that  there  was  no  fraud  on  the  part  of 
the  defendant,  and  no  knowledge  of  any  defect.  A  verdict  bj 
consent  was  entered  for  the  plaintifi^,  with  leave  reserved  to  the 
defendant  by  the  learned  Common  Sergeant,  to  enter  a  nonsuit. 
The  plaintiff  was  to  be  at  liberty  to  amend  the  declaration  in  any 
way  he  thought  fit,  if  the  court  should  be  of  opinion  that  any  cause 
of  action  existed  under  the  circumstances.  The  questions  arising 
ifl  the  case  are,  first,  is  the  count  on  the  warranty  sustained  ?  and 
if  not,  secondly,  can  the  count  for  money  had  and  received  be  made 
available  ?  No  action  for  deceit  was  suggested,  because,  it  being 
admitted  that  there  was  no  fraud,  and  that  the  defendant  acted 
honafide^  obviously  no  such  action  could  be  maintained.  On  the 
first  point,  as  nothing  passed  at  the  time  of  sale  about  the  quality 
of  the  meat,  the  question  is,  whether  there  is  by  law  a  warranty, 
under  the  circumstances  of  this  case,  that  the  carcase  sold  by  the 
defendant  to  the  plaintiff  was  fit  for  human  food,  and  was  free 
from  any  such  defect  as  it  turned  out  to  have.  The  undoubted 
general  law  is,  that  in  the  absence  of  all  fraud  as  to  the  specific 
article  sold,  the  buyer  having  an  opportunity  to  examine  it,  and 
selecting  it,  the  rule  of  caveat  emptor  applies.  Chater  vs.  JBopkint, 
4  Mau.  &  S.  399 ;  Parkins  vs.  Lee,  2  East,  314 ;  Morley  vs.  Atten- 
horoughj  3  East,  500.  And  the  plaintiff  has  to  establish  that  in 
the  case  of  a  salesman  dealing  with  a  retail  buyer,  there  is  an  ex- 
ception to  the  general  rule,  and  that  there  is  an  implied  warranty 
that  the  meat  is  fit  for  the  purpose  for  which,  in  all  probability,  it 
was  bought.    There  was  no  evidence  as  to  the  time  when  the  busi- 
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ness  of  meat  salesmen  commenced  in  London.  It  is,  comparatiTelj 
Bpeaking,  of  modern  date.  At  present  it  is  very  considerable,  and 
since  the  introduction  of  railways  large  supplies  of  slaughtered 
meat  arrive  from  the  country  to  be  disposed  of  by  salesmen,  the 
nature  of  whose  occupation  is  well  known.  We  have  taken  time 
to  consider  our  judgment,  because  it  was  contended,  on  the  argu- 
ment, that  in  all  cases  of  the  sale  of  an  article  to  be  used  as  food 
for  man,  the  law  implied  a  warranty  that  it  was  fit  for  the  purpose. 
Another  ground  was,  that  it  was  penal  to  expose  meat  for  sale  that 
was  unfit  for  human  food ;  and  in  support  of  this  view,  our  atten- 
tion was  called  to  the  statutes  51  Hen.  8  and  Edw.  4,  not  printed 
in  the  statute  book,  but  referred  to  in  the  4th  Inst.,  p.  261 ;  also 
to  a  more  recent  act  of  Parliament,  14  &  15  Vict.,  c.  91,  (local 
and  personal,)  called  the  City  of  London  Sewers  Act,  passed  in 
1851 ;  and  it  was  argued  that,  the  contract  being  illegal,  the  money 
might  be  recovered  back,  as  a  count  might  be  framed  on  the  sta- 
tutes. Any  legal  point  which  may  in  the  remotest  degree  bear  on 
the  subject  of  health  and  the  general  safety  of  the  community,  is 
deserving  of  the  fullest  consideration.  Having  given  that  con- 
sideration, we  are  of  opinion  that  there  is  no  case  that  at  all 
governs  the  present,  and  none  of  the  cases  cited  at  the  bar  decide 
this  case,  though  in  Bumby  vs.  BoUetty  16  M.  &  W.  644,  all  the 
law  is  examined  and  collected,  and  the  matter  very  much  discussed^ 
that  a  salesman  offering  for  sale  a  carcase  with  a  defect,  of  which 
he  was  not  only  ignorant,  but  had  not  the  means  of  knowing  of 
the  defect  being  latent,  he  is  not  liable  to  any  penalty,  and  does 
not,  as  a  matter  of  law,  imply  a  warranty  that  the  carcase  is  fit 
for  human  food,  and  is  not  bound  to  return  the  price  of  it,  should 
It  turn  out  not  to  be  fit  for  sale,  and  we  think  that  the  counts  sug- 
gested would  be  bad  on  demurrer.  The  result,  therefore,  is,  that 
the  rule  to  enter  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 
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ABSTRACTS  OF  RECENT  AMERICAN    DECISIONS. 
SUPREME  COURT  OF    NEW   YORK,   GENERAL    TERM,  SEVENTH    DISTRICT. 

December,  1860,  and  March,  1861.^ 

Statute  of  Limitaliont — Assignees  for  Benefit  of  CredUors — Their 
Authority. — Partial  pajnnents,  in  order  to  take  a  case  out  of  the  atatate  of 
limitatioos,  must  be  made  under  circumstances  to  warrant  a  finding,  as  a 
question  of  fact,  that  the  debtor  intended  to  recognise,  as  subsisting,  the 
debt  in  question,  and  that  he  was  willing  to  pay  it :  PickeU  vs.  King, 

A  debtor,  upon  assigning  his  property  in  trust  for  the  benefit  of  credi- 
ton,  parts  with  all  control  of  the  property  assigned,  and  appoints  the 
assignees  his  trustees,  to  apply  the  proceeds  as  directed  in  the  aasignmeDt' 
but  they  do  not  become  his  agents  in  such  a  sense  as  to  have  authority  to 
make  any  new  contract  or  promise  binding  upon  him,  or  to  make  a  /xry 
ment  upon  any  of  his  debts,  which  shall  be  equivalent  to  a  new  and  express 
promise  by  him :  Id 

Executory  Contracts  of  Sale. — In  every  executory  contract  for  the 
future  sale  and  delivery  of  articles  of  merchandise,  the  law  will  imply  an 
agreement  that  die  property  shall  be  of  merchantable  quality :  HaimiUo^ 
vs.  Ganford 

Where  the  defendant,  by  a  written  contract,  agreed  to  sell  and  deliTer 
to  S.  &  M.  his  crop  of  com  then  growing  on  about  thirty  acres  of  land,  to 
be  delivered  **  in  merchantable  order,"  at  a  specified  price :  held,  that  he 
was  bound  to  deliver  all  the  merchantable  com  that  grew  on  the  land,  and 
no  more.  And  the  defendant,  claiming  the  right  to  deliver  the  whole 
crop,  although  three-fourths  of  it  was  of  unmerchantable  quality,  having 
tendered  the  good  and  bad  together,  it  was  held,  that  this  was  not  a  proper 
tender  or  offer  of  performance,  and  that  the  purchasers  were  not  bound  to 
receive  the  corn  tendered,  but  might  treat  the  contract  as  broken,  and 
bring  their  action  for  damages :  Id.  ' 

That  the  measure  of  damages  in  such  action  was  the  difference  between 
the  contract  price  and  the  market  value  of  the  merchantable  com  at  the 
time  it  should  have  been  delivered,  together  with  the  amount  advanood  oo 
the  contract,  and  interest :  Id, 

1  From  Hon.  0.  L.  Barbour,  Reporter. 
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GENERAL  TERM,  riFTH   DISTRICT,  July  2,  1861. 

Exeeuiion  of  Lease — Gvaranty. — One  who  has,  by  an  instrument 
indorsed  upon  a  lease,  guaranteed  the  fulfilment  of  the  covenants  in  the 
jeiise  by  the  lessees,  is  bound  by  his  guaranty,  although  the  lease  is  exe- 
eated  by  only  one  of  the  lessees,  where  it  appears  that  both  lessees  occu* 
pi  3d  the  demised  premises,  and  had  possession  of  all  the  personal  property 
mentioned  in  the  lease,  for  the  whole  term :  McLaughlin  vs.  McGoveifi 

Insuraiwe  — Applicah'on  — Mtssfa  temen  ts — Con ditions  of  Policy. — A n 
insurance  company  is  chargeable  with  knowledge  of  all  the  facts  stated  by 
an  applicant  to  the  company's  agent,  respecting  an  applicant's  title  and 
interest  in  the  premises ;  and  if  the  applicant  truly  states  to  the  agent  the 
real  condition  of  the  property,  he  cannot  be  held  to  have  made  any  mis- 
statement, or  practised  any  concealment,  notwithstanding  the  written 
application  yaries  from  such  statement:  Hodgkins  ts.  Tlie  Montgomery 
County  Mutual  Insurance  Company, 

Among  the  conditions,  &c.,  attached  to  a  policy  of  insurance,  were  the 
following :  All  persons  sustaining  damage  by  fire  were  forthwith  to  give 
notice  to  the  company,  and  within  forty  days  they  were  to  ^'  deliver  in  a 
particular  account"  of  such  loss  or  damage.  Losses  were  payable  by  the 
company  within  three  months,  Ac.  Then  followed  this  clause  :  ^^AU  com- 
municatiom  and  notices  to  the  eompany  must  be  post-paid,  and  directed  to 
the  Secretary,  at  C."  The  statement  of  the  loss  was  made  out,  sworn  to, 
and  deposited  in  the  post-office,  addressed  to  the  secretary  of  the  eompany 
at  C'  but  was  never  received  by  the  company.  Held^  that  the  condition 
requiring  the  insured  to  *''  deliver  in"  the  statement  of  loss,  was  a  positive 
requirement  of  the  policy  on  that  particular  subject,  not  superseded  or 
nullified  by  the  general  direction  to  forward  communications  and  notices 
by  mail,  and  that  in  sending  such  statement  by  mail,  the  insured  had  not 
complied  with  the  condition. 

GENERAL   TERM,  SEVENTH   DISTRICT,  Sept.  2,  1861. 

Parol  Evidence — Bond  upon  Attachments  against  Vessels — Potoer  of 
Master — Record  of  Judgment. — Where  there  are  several  causes  of  action 
embraced  in  the  same  complaint,  and  the  recovery  appears  to  be  general 
parol  evidence  is  competent  to  show  upon  which  cause  or  causes  of  action 
specified  the  trial  was  had  and  judgment  obtained  :  Stedman  vs.  Pachtn, 

A  vessel,  owned  by  the  defendant,  being  seiied  by  the  sheriff  at  Clev> 
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land,  upon  process  issued  at  the  suit  of  McE.,  upon  a  claim  against  Um 
vessel  under  certain  statutes  of  Ohio,  the  master,  to  effect  the  release  of 
the  vessel,  executed  a  bond  with  the  plaintiff  and  one  P.,  as  sureties  condi- 
tioned for  the  return  of  the  boat  to  satisfy  any  judgment  upon  the  claim 
of  McE.,  or,  in  default  thereof,  for  its  payment.  The  boat  was  thereupoa 
released,  and  the  defendant,  being  informed  of  the  proceedings  of  the 
master,  employed  counsel,  and  defended  the  suit  commenced  bj  McS. 
Hdd^  (1.)  That  it  was  the  duty  of  the  master,  and  within  his  authoriftji 
to  execute  the  bond.  (2.)  That  the  defendant,  having  sanctioned  tbe 
giving  of  the  bond,  and  proceeded  to  contest  and  defend  the  action  in 
which  it  was  given,  this  was  equivalent  to  an  antecedent  authority  to  the 
master.  (8.)  That  if  the  statutes  under  which  the  vessel  was  seized  were 
valid  as  to  the  citizens  of  Ohio,  they  were  equally  valid  as  to  all  parties 
litigating  in  the  courts  of  Ohio,  in  proceedings  founded  upon  them.  (4.) 
That  the  proceedings  and  seizure  appearing  to  be  regular  under  the 
statutes  of  Ohio,  the  defendant,  by  appearing  and  defending  the  action, 
became  bound  by  the  judgment  of  the  court  in  favor  of  the  validity  of 
the  plaintiff's  claim,  and  that  the  record  of  that  judgment  was  conclnsive 
against  him,  in  an  action  by  the  plaintiff  for  the  reimbursement  of  money 
he  had  been  compelled  to  pay  as  one  of  the  sureties  in  the  bond :  Id, 

BilU  of  an  Iruolvent  Bank — WJien  a  Set-off. — Where  bills  of  a  bank 
are  obtained  by  one  of  its  debtors  after  it  becomes  insolvent  and  stops  pay- 
ment, they  cannot  be  used  as  a  set-off  or  counter-claim  in  an  action  brought 
by  the  receiver  of  the  bank  upon  a  promissory  note  of  the  debtor,  held  by 
the  bank  at  the  time  of  its  failure :  Divers  Receivers,  dhc,  vs.  Phelps. 

Executors  hound  to  pay  Moneys  Due  upon  a  Contract  for  Purchase  of 
Land — Agreement, — Heirs  or  devisees  can  compel  an  executor  or  admin- 
istrator to  pay  the  purchase-money  remaining  unpaid  upon  lands  purchased 
by  the  testator  or  intestate,  and  held  by  him,  under  a  contract,  at  the  time 
of  his  death,  out  of  the  assets  in  the  hands  of  such  executor  or  administra- 
tor :  liam/ort  et  al.  vs.  Beeman  et  ah 

The  contract  debt  for  the  purchase-money  is  not  a  mortgage,  within  the 
intent  and  meaning  of  the  statute  making  mortgages  given  by  an  ancestor 
or  testator  a  charge  upon  the  land  descending  to  an  heir  or  passing  to  a 
devisee,  to  be  paid  by  the  heir  or  devisee,  unless  there  be  an  express  direc- 
tion to  the  contrary  in  the  will  (I  Rev.  St  549,  §  4)  :  Id, 

Where  an  executrix  agreed  to  pay  all  the  debts  of  the  testator,  if  her 
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eo-ezecntor  would  give  up  the  whole  estate  to  her,  to  which  they  assented, 
and  fhe  therefore  took  the  assets  and  paid  the  debts,  it  was  held,  that  the 
agreement  was  founded  on  a  good  consideration,  and  was  binding  upon 
her,  and  that  the  same  having  been  fully  executed  on  her  part,  her  admin- 
istrator, after  her  death,  could  not  gainsay  it,  or  claim  anything  from  it, 
as  against  any  person  interested  in  the  remainder :  Id, 

Presentment  of  Drafts — Frincipal  and  Agent. — The  neglect  to  present 
a  draft,  payable  on  demand,  for  four  days,  during  which  time  the  drawee 
fails,  will  discharge  the  drawer :  Brady  vs.  Little  Miami  Railroad  Com- 
pantf. 

Where  a  person  residing  in  New  York,  and  acting  as  the  authorized 
agent  of  another,  requested  a  friend  at  Cincinnati  to  collect  from  a  corpo- 
ration there  a  dividend  due  to  his  principal,  upon  stock,  and  to  transmit  to 
him  a  draft  for  the  amount,  held^  that  if  the  agent  left  New  York  while 
expecting  the  draft,  it  was  his  duty  to  leave  authority  with  some  one  tc 
present  the  draft  when  received :  Id, 

And  that  for  the  negligence  of  the  agent,  in  not  presenting  such  draft 
for  payment  within  the  proper  time,  the  principal  was  responsible :  Id, 

Deposits  in  Banks. — Where  money  is  deposited  in  a  bank,  generally, 
to  the  credit  of  the  depositor,  and  is  not  appropriated  to  the  payment  of 
a  note  of  his,  held  by  the  bank,  or  to  any  other  special  purpose,  the  rela^ 
tion  of  debtor  and  creditor  is  created  between  the  depositor  and  the  bank ; 
the  latter  becoming  a  debtor  to  the  former  for  the  amount  deposited,  and 
liable  to  pay  on  demand.  The  bank  has  the  right,  at  any  time,  to  apply 
the  amount  in  payment  of  a  note  part  due,  but  is  under  no  obligation  so 
to  apply  it :  Marsh  vs.  The  Oneida  Central  Bank, 

If  the  bank  omits  to  make  the  application,  and  postpones  it  until  after 
the  recovery  of  a  judgment  upon  the  note,  this  will  not  affect  the  right. 
It  may  apply  the  money  after,  as  well  as  before  the  recovery  of  the  judg- 
ment, in  payment  of  the  debt  due  from  the  depositor :  Id. 

Whether  the  application  is  made  or  not,  is  immaterial.  K  not  made, 
the  bank  may,  in  an  action  by  the  depositor,  or  his  assignee,  to  recover  the 
money  deposited,  avail  itself  of  its  judgment  as  an  equitable  set-off :  Id. 

Vendor  and  Purchaser. — ^The  refbsal  of  a  purchaser  to  complete  his 
purchase  because  there  is  a  lease  on  the  premises,  will  not  deprive  him  of 
the  right  to  object  that  there  are  other  inoumbianoes  on  the  same  pro- 
perif :  Morange  tb.  Morris. 
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Such  refusftl  might  relieve  the  vendor  from  the  necessity  of  tendering 
performance  on  his  part,  but  will  not  relieve  him  from  the  oonsequenccfl 
of  not  being  able  to  give  a  good  title  to  the  premises  at  the  time  agreed 
on:  Id, 

Where  the  vendor  is  unable  to  perform,  performance  on  the  part  of  the 
purchaser  is  not  necessary,  except  in  case  the  purchaser  seeks  to  compel  a 
performance,  or  to  recover  damages  without  rescinding  the  contract :  Id. 

If  the  vendor  cannot  give  a  good  title  at  the  time  agreed  on,  the  pur- 
chaser may  refuse  to  take  the  property  and  rescind  the  contract :  Id, 

Statute  of  Llmitationst. — A  temporary  absence  from  the  State,  without 
a  change  of  residence,  is  not'  the  exception  contained  in  the  statute  of 
limitations,  and  does  not  prevent  the  running  of  the  statute  during  such 
absence :  Hickock  <k  Starr  vs.  Bliss  et  a/ 

Where  a  referee  finds  that  the  defendant  was  absent  from  the  State  by 
various  joumeysj  at  least  one  year  in  the  aggregate,  during  the  six  years, 
this  is  not  such  a  finding  of  absence  as  will  warrant  a  judgment  against 
the  defendant  who  has  pleaded  the  statute  of  limitations  :  Id, 

What  amounts  to  Payment  of  a  Note — Mistake  of  Bank  Officers, — A 
note,  made  by  W.,  and  payable  at  the  Irving  Bank,  was  discounted  by  th« 
Seventh  Ward  Bank.  Subsequently,  W.  formed  a  partnership  with  D., 
under  the  firm  name  of  W.  &  Co.,  whereupon  the  firm  directed  the  Irving 
Bank  to  charge  the  notes  of  W.,  including  the  one  in  question,  to  the 
account  of  W.  &  Co.  Prior  to  the  maturity  of  the  note,  W.  died,  abd  D. 
directed  the  Irving  Bank  not  to  charge  the  individual  notes  of  W.  tu  the 
account  of  W.  k  Co.  When  the  note  matured,  the  Seventh  Ward  Bank, 
as  the  owner  thereof,  presented  it  to  the  paying  teller  of  the  Irving  Bank, 
who  certified  it  as  paid,  and  charged  the  amount  to  W.  &  Co.,  who  had 
not  enough  funds  in  the  bank  to  pay  it,  and  W.  had  none  there.  The 
Seventh  Ward  Bank  stamped  the  note  ^^  paid«"  On  discovering  the  mis- 
take of  its  teller  in  certiQring  the  note,  and  before  3  o'clock  of  the  same 
day,  the  Irving  Bank  notified  the  Seventh  Ward  Bank  of  the  mistake,  and 
requested  that  the  certificate  be  cancelled,  which  was  refused.  The  Irvmg 
Bank  then  paid  to  the  Seventh  Ward  Bank  the  full  amount  of  the  note, 
and  received  the  same  back,  stamped  <^  paid."  On  the  same  day,  and 
before  3  o'clock  P.  M.,  the  note  was  again  pteaeated  at  Uie  Irving  Baak, 
and  payment  demanded,  and  was  protested  for  non-payment^  and  notiee 
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j^yen  to  tlie  indorsers ;  hdd,  that  the  note  was  not  to  be  deemed  paid; 
and  that  the  Irving  Bank  could  maintain  an  action  thereon  against  the 
indorsers :   The  Irving  Bank  yb.  Wetherald  ds  Young. 

Vendor  and  Purchaser. — If  the  purchaser  of  goods,  which,  by  the 
terms  of  the  contract  of  sale,  are  to  be  delivered  and  paid  for  at  a  specified 
time,  does  not  tender  the  price  and  take  the  goods  within  the  time  agreed 
upon,  the  vendor  maj  request  him  to  pay  for  and  take  the  goods,  and  in 
case  of  his  refusal,  may  abandon  and  rescind  the  contract  and  dispose  of 
the  goods  as  if  no  contract  had  been  made ;  or,  he  may,  on  due  notice 
to  the  purchaser,  re-sell  the  goods  as  the  property  of  the  latter,  and 
recover  of  him  the  sum  lost  by  the  re-sale,  together  with  the  expense 
of  keeping  the  goods :  McEachron  vs.  Randht. 

This  right  of  ihe  vendor  to  re-sell  the  goods,  however,  when  the  con- 
tract is  not  rescinded,  and  when  there  is  no  express  stipulation  authorizing 
it  in  the  contract,  can  only  be  exercised  after  due  notice  to  the  purchaser, 
of  the  time  when,  and  the  place  where,  the  re-sale  will  be  made :  Id, 

AuignahUity  of  a  Contract —  Vendor  and  Vendee, — A  contract  upon 
which  an  action  would  lie  by  the  personal  representatives  of  a  party  thereto, 
in  case  of  his  death,  for  the  enforcement  of  his  rights,  and  remedies  under 
the  same,  is  legally  assignable.  So  held  in  respect  to  a  written  agreement 
by  the  defendant  to  deliver  to  the  plaintiff's  assignor  all  the  potatoes  the 
defendant  should  raise  the  following  season,  delivered  on  the  boat,  at  a 
specified  price  per  barrel :  Sears  vs.  Conover. 

A  notice,  given  by  the  assignee  of  such  a  contract,  to  the  vendor,  that 
be  is  ready  to  pay  for  the  potatoes,  on  delivery,  according  to  the  terms 
of  the  contract,  is  a  sufficient  notification  of  readiness  on  his  part :  Id, 

And  if  the  vendor,  at  the  time  of  receiving  such  notice,  and  with  know- 
ledge of  the  assignment  of  the  contract,  refuses  to  deliver  the  potatoes, 
stating  that  he  has  sold  them  to  other  persons,  this  will  supersede  the 
neeessitj  of  any  demand  afler  the  potatoes  are  harvested :,  Id, 

8TTPBEMI  COURT  OF  CONNIOTICUT.* 

Munie^l  SubKr^piicnB  to  Railroads — Right  of  bona  fide  Hotder  of 
BcndB-^Acftnescence  of  Citizens  of  Mumcipality  in  issue  of  Bonds,  how 

1  From  John  Hooker,  Esq.,  State  Reporter. 
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far  an  Equitable  Estoppel — Bond  Payable  to  Bearer,  how /ar  Negottahle.--- 
An  act  of  the  legislature,  passed  May,  1847,  empowered  the  city  of 
New  London  to  issae  bonds  to  the  amount  of  $100,000,  to  be  loaned,  on 
proper  security,  to  the  New  London,  Willimantic  and  Springfield  Railroad 
Company,  a  corporation  chartered  at  the  same  session,  to  aid  in  the  cod- 
struction  and  completion  of  its  road ;  the  act  containing  a  proviso  that  it 
should  not  take  effect  un^7  approved  by  two-thirds  of  the  electors  present 
at  a  city  meeting  held /or  that  purpose,  and  a  copy  of  its  doings  lodged  w 
the  office  of  the  Secretary  of  the  State.  A  meeting  of  the  city  was  holden 
for  the  purpose  of  acting  on  the  subject,  on  the  2d  day  of  March,  1850, 
another  on  the  12th  of  the  same  month,  and  another  on  the  10th  day  of 
March,  1852,  at  each  of  which  a  vote  was  taken  upon  the  question  of 
approval,  and  the  vote  in  its  favor  was  less  than  two-thirds.  Another 
meeting  was  called  and  holden  on  the  14th  day  of  April,  1852,  at  which 
a  vote  of  more  than  two-thirds  was  obtained  in  favor  of  the  approTil. 
Held,  that  the  power  of  the  city  on  the  subject  was  not  exhausted  by  it^ 
first  action,  and  that  the  action  of  the  last  meeting  was  a  valid  acceptance 
of  the  power  to  issue  the  bonds :  Society  for  Savings  vs.  The  City  of 
New  London. 

Held,  also,  that  the  power  to  accept  the  act  was  not  lost  by  the  delayi 
the  legislature  having  limited  no  time  within  which  the  city  should  act 
on  the  subject,  and  the  railroad  not  being  then  completed  (the  legislature 
having  extended  the  time  for  its  completion),  and  the  railroad  company 
having  therefore  not  been  in  a  condition  to  give  the  security  required  by 
the  act :  Jd. 

The  bonds,  which  were  payable  to*  bearer,  were  sold  in  the  market  by 
the  railroad  company,  to  whom  they  were  delivered,  and  were  purchased 
by  the  plaintiffs  without  any  knowledge  of  the  prior  unfavorable  action  of 
the  city.  A  copy  of  the  proceedings  of  the  last  meeting  bad  been  duly 
lodged  with  the  Secretary  of  the  State.  Held,  that  the  plaintiffs  were  not 
bound  to  look  beyond  the  certificate  thus  lodged,  and  as  bonafde  holders 
of  the  bonds,  could  not  be  affected  by  the  prior  action  of  the  city,  even  if, 
against  parties  differently  situated,  it  might  have  constituted  a  vafid 
defence:  Id. 

The  bonds  were  in  the  following  form  :  '^  This  certifies  that  tbe  mayor, 
aldermen,  common  council,  and  freemen  of  the  cily  of  New  London  aie 
indebted  to  the  N.  L.,  W.  &  P.  B.  B.  Co.  or  bearer,  in  tiie  prinoipQl 
man.  of  $1000,  payable  to  said  company  or  bearer,  at  the  end  of  fiftees 
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years  from  the  Ist  day  of  July,  1852,  with  6  per  cent,  interest  ihereoo, 
fMiyable  semi-anDually  on  presentation  of  the  annexed  interest  warrants." 
(Signed  by  the  mayor  and  treasorer  of  the  city,  and  sealed  with  the  cor- 
porate seal.)  Held^  that  the  bonds  were  negotiable,  and  that  suit  could 
be  brought  on  them  in  the  name  of  the  holder :  Id. 

The  bonds  had  been  publicly  sold,  with  the  knowledge  of  all  the  inhabi- 
tants of  the  city ;  many  of  them  had  been  deposited  with  the  Treasurer 
of  the  State  by  sundry  banks  as  security  for  their  circulation — one  of 
these  banks,  located  in  New  London,  having  for  several  years  published 
io  a  newspaper  there  a  quarterly  statement  embracing  this  fiust ;  and  the 
city  had  paid  the  semi-annual  interest  on  the  bonds  down  to  July,  1859, 
aod  the  payments  had  been  reported  at  the  annual  city  meetings.  During 
ail  this  time  no  citizen  had  taken  any  measures  to  prevent  the  sale  of  the 
bonds  or  the  payment  of  the  interest,  or  had  given  notice  of  any  doubt  as 
to  their  validity.  IMd,  that  the  city,  in  these  circumstances,  was  equita- 
bly estopped  from  denying  the  validity  of  the  bonds  against  parties  who 
beld  them  in  good  faith,  and  that  individual  citizens  and  tax  payers,  hav- 
ing thus  acquiesced  in  the  conduct  of  the  city,  were  equally  estopped 
from  denying  their  validity,  so  far  as  their  individual  rights  were  con- 
cerned: Id, 

The  statute  (Rev.  Stat.,  tit  3,  §  165),  which  provides  that  whenever 
any  amendment  of  the  charter  of  any  corporation  shall  be  made,  if  not 
otherwise  specially  provided,  it  shall  not  become  operative  unless  accepted 
within  six  months  thereafter  by  the  corporation,  has  no  application  to 
BQch  an  act  as  that  empowering  the  city,  in  this  case^  to  issue  the  bonds 
in  question :  Id. 

The  act  empowered  the  city  to  issue  the  bonds  in  aid  of  the  New  Lon- 
don, Willimantic,  and  Springfield  Railroad  Company,  and  to  deliver  them 
to  that  company.  By  an  act  passed  by  the  legislature  at  its  next  session, 
this  railroad  company  was  merged  in  a  new  corporation,  named  the  New 
London,  Willimantic,  and  Palmer  Railroad  Corporation,  formed  by  the 
union  of  this  company  witii  another  organized  under  an  act  of  the  legis- 
lature of  Massachusetts,  the  new  company  taking  all  the  rights  and 
issuming  the  duties  of  the  former  ones.  The  court  found  that  the  new 
company  was  substantially  the  same  as  the  old  one.  Heldy  that  the  eity 
acted  legally  in  voting  to  issue  the  bonds  for  the  benefit  of  the  new  coaw 
pany,  and  that  they  were  properly  delivered  to  that  company :  Id. 
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Criminal  Law — ArBon — Pleading — New  Trial. — Arson  is  a  crinw 
against  the  security  of  a  dwelling-house,  as  such,  and  not  against  the 
building  as  property ;  and  it  is  therefore  proper,  in  an  indictment  for  the 
crime,  to  describe  the  house  burned  as  the  house  of  the  person  dwelling 
in  it,  without  reference  to  the  question  of  ownership :  State  vs.  7*00/. 

A  house  consisting  of  two  distinct  tenements,  occupied  in  severalty^ 
should  not  be  described  in  such  an  indictment  as  the  dwelling-house  of 
both  occupants,  as  such  a  description  implies  a  joint  occupancy :  Id. 

Where  there  is  no  interior  communication  between  different  parts  of  the 
same  building,  which  are  separately  occupied,  the  parts  are  to  be  regarded 
as  separate  buildings :  Id. 

And  it  seems  that  if  there  is  such  interior  communication,  but  it  is  not 
in  actual  use,  and  the  occupation  of  the  parts  is  strictly  in  seyeralty,  thd 
parts  would  still  be  regarded  as  separate  buildings :  Id. 

Upon  a  motion  for  a  new  trial,  the  instructions  of  the  court  and  the 
facts  detailed  in  the  motion  will  be  considered  solely  in  their  relataon  to 
questions  made  on  the  trial  below :  Id. 

Statute  of  Limitations — Adverse  Possession — Parfj/  Wall. — ^The  doc- 
trine of  adverse  possession  is  to  be  Uiken  strictly.  Such  a  possession  ii 
not  to  be  made  out  by  inference^  but  by  clear  and  positive  proof.  Eveiy 
presumption  is  io  favor  of  possession  in  subordination  to  the  title  of  the 
true  owner :  Huntington  vs.  Whaley. 

No  title  by  such  possession  can  be  acquired  unless  the  party  has  the 
actual  use  and  occupation  of  the  land,  nor  unless  the  owner  has  so  lost  his 
possessioD  that  he  can  maintain  an  action  to  recover  it :  Id. 

Where  the  divisional  fence  between  the  lands  of  A.  and  B.  was  a  stone 
wall  three  feet  wide,  set  wholly  on  the  land  of  A.,  and  B.  had  for  more 
than  fifteen  years  held  exclusive  possession  of  his  own  land  up  to  the  wall, 
treating  the  ccDtre  of  the  wall  as  the  dividing  line,  and  believing  it  to  be 
80,  but  with  DO  knowledge  of  such  claim  on  the  part  of  A.,  and  no  other 
possession  of  the  ground  covered  by  the  wall,  it  was  held,  that  there  was 
not  a  sufficient  adverse  possession  to  vest  in  B.  a  title  to  the  centre  of  the 
wfell:  Id. 

Sastardy  Bond — Division  of  Township — Breach  of  Condition. — A  bond 
was  given  by  the  father  of  an  illegitimate  child  to  the  town  of  East  Hart- 
ford, where  the  child  was  born  and  had  its  settlemeot,  to  save  the  town 
from  expense  for  its  support;  the  condition  reciting  the  fact  that  the  child 
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was  chargeable  to  East  Hartford,  and  providiog  that  the  bond  should  be 
void  if  the  obligor  should  save  mid  town  harmless  from  all  expense  by 
reason  of  the  child  becoming  chargeable  thereunto.  The  town  of  East 
Hartford  was  afterwards  divided  bj  the  act  of  the  legislature,  and  the 
part  on  which  the  child  was  bom  and  liyed  was  set  off  as  a  new  town  by 
the  name  of  Manchester,  to  which  a  portion  of  another  town  was  after- 
wards annexed.  The  act  incorporating  the  new  town  imposed  upon  it  the 
burden  of  supporting  all  paupers  having  their  ordinary  residence  on  the 
territory  constituting  the  town.  The  father  afterwards  neglected  to  sup- 
port the  child,  and  it  became  a  charge  upon  the  town  of  Manchester. 
Beldj  1.  That  the  benefit  of  the  bond  accrued  to  the  town  of  Manchester 
on  its  incorporation.  2.  That  the  neglect  of  the  obligor  to  save  that 
town  from  expense  in  the  support  of  the  child,  was  a  breach  of  the  bond. 
3.  That  a  suit  could  be  maintained  on  the  bond,  in  the  name  of  the  town 
of  East  Hartford,  for  the  benefit  of  the  town  of  Manchester :  East  HarU 
ford  vs.  Hunn. 

SUPREME    COURT    OF     MASSACHUSETTS.^ 

WUl — Widow  Electing  to  claim  Dower — Residuary  Legatee  Entitled 
to  Income  of  Fund  Bequeathed  to  her  for  Life,  with  remainder  to  Specific 
Legatees, — A  testator,  in  his  will,  after  various  devises  and  bequests, 
directed  a  certain  sum  to  be  invested,  and  the  income  thereof  to  be  paid 
to  his  wife  during  her  life,  and,  after  her  death,  to  be  distributed  among 
various  legatees,  in  certain  specified  sums,  and  gave  the  rest  of  his  estate 
to  his  residuaiy  legatees.  He  died  without  leaving  issue,  and  his  widow 
waived  the  provisions  of  the  will  in  her  behalf,  and  thereby  became  en- 
titled to  a  larger  share  of  his  estate  than  the  will  gave  her.  Held^  that 
the  residuary  legatees  are  entitled,  during  the  life  of  the  widow,  to  the 
income  of  the  fund  provided  for  her,  and,  after  her  death,  the  principal 
ahottld  go  to  the  legatees  named  in  the  will,  in  like  manner  as  if  the  widow 
bad  accepted  the  provision  therein  made  for  her :  Firth  vs.  Denny, 

Will — Trust  for  Maintenance  of  Beneficiary  and  his  Family — Juris- 
diction to  enforce  Trusty  where  Beneficiaries  reside  in  another  State,-^ 
Under  a  will  creating  a  trust  fund,  with  directions  to  pay  the  income 
yearly  to  the  testator's  son,  *<  for  the  support  of  himself  and  his  family^ 
and  the  education  of  his  children,''  the  income,  when  received  by  the 

1  From  Charles  Allen,  Esq.,  State  Reporter. 
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80D,  is  taken  in  trusty  and  his  wife  and  children  can  enforce  its  due  appro- 
priation, in  part  for  their  benefit,  in  equity ;  and,  if  the  will  was  madd 
by  a  resident  of  this  Commonwealth,  and  was  proved  in  this  Common- 
wealth, and  the  trustee,  who  by  the  terms  of  the  will  holds  the  principal 
trust  fund,  lives  in  this  Commonwealth,  this  court  has  jurisdiction  to  re- 
gulate the  proper  administration  of  the  trust,  although  the  testator's  son, 
and  his  wife  and  children,  all  live  in  another  State :   Chase  vs  Chase, 

Water-course — Grant  of  Conflicting  Right  hy  Owner — Change  of  User 
by  Grantees — Right  of  Riparian  Proprietors  to  Use  of  Water. — Under  a 
deed  of  water  privilege,  conveying  "  the  right  to  draw  two  hundred  square 
inches  of  water,  under  fourteen  feet  head,  out  of  the  surplus  water  from 
the  top  of  my  grist-mill  flume,  at  S.,  however,  not  intending  by  this 
deed  to  convey  the  water  to  the  injury  of  the  following  privileges,  viz. : 
to  the  building  now  occupied  by  A.  S.  as  a  rake  shop;  to  the  tannery  now 
occupied  by  A.  B.j  and  the  scythe  shop  now  occupied  by  J.  H.  M.,  hav- 
ing reference  to  the  deeds  of  the  above  described  privileges,"  the  grantee's 
privilege  is  subject  to  the  prior  use  of  the  quantity  of  water  which,  at  the 
time  of  the  conveyance,  was  reasonably  necessary  to  cany  on  and  operate, 
at  all  seasons  of  the  year,  and  in  the  state  and  condition  in  which  they 
then  existed,  the  mills  and  works  therein  of  the  grantor,  and  also  of  the 
quantity  belonging  to  the  three  privileges  mentioned,  reference  being  had 
to  the  deeds  thereof  for  the  amount.  And  the  grantee's  privilege  is  not 
increased  by  the  subsequent  removal  of  the  rake  shop,  and  the  erection  of 
a  new  and  larger  building  on  its  site,  which  is  used  wholly  for  different 
purposes ;  or  by  the  subsequent  destruction  of  the  scythe  shop,  and  dia- 
oontinuance  of  the  use  of  water  there,  although  the  deed  of  the  privilege 
for  the  scythe  shop  only  conveyed  the  water  to  be  used  at  that  particular 
place,  nor  has  he  a  right  to  complain  of  the  place  where,  or  the  purposes 
for  which,  such  prior  use  is  made :  Pratt  vs.  Lamson. 

If  a  natural  stream  of  water  flows  and  forms  the  boundary  between  the 

lands  of  different  proprietors,  the  fee  of  each  owner  includes  one-half  of 

the  bed  of  the  stream ;  but  each  is  entitled  to  use  one-half  of  the  water 

which  flows  in  the  stream,  without  regard  to  the  position  and  course  of  its 

'  principal  channel  and  current :  Id, 

If  a  proprietor  of  land  which  is  bounded  upon  a  natural  stream,  appro- 
priates to  his  own  use  so  much  of  the  passing  water  as  he  is  enabled  to 
control,  by  means  of  structures  erected  upon  and  within  the  limits  of  his 
own  estate,  even  if  it  be  the  whole  of  it,  he  can  thereby  gain  no  prescripdrt 
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right  to  appropriate  and  use  more  than  one -half  of  the  same,  so  long  as  the 
uppnaite  proprietor  neither  uses,  nor  seeks  to  use,  nor  makes  any  provision, 
Dor  has  any  occasion,  for  the  use  of  any  part  of  the  stream  to  which  he  is 
eutitied :  Id, 

If  the  general  owner  of  a  mill  privilege,  in  which  others  are  interested, 
has,  with  their  knowledge,  acquiescence,  and  consent,  huilt  on  his  own 
land  a  new  dam  and  works,  hy  which  the  water  is  s|ipplied  to  a  common 
flume,  they  cannot  recover  compensation  for  any  damage  which  they  may 
thereby  sustain :  Id, 

Infant — Action  hy  Local  against  Foreign  Guardian  for  Maintenance 
of  Ward  after  Appointment. — One  who  has  applied  for  or  obtained  an 
appointment  in  this  Commonwealth,  as  guardian  of  minor  children  who 
have  been  under  her  care  with  the  consent  of  their  guardian  appointed  in 
another  State,  may,  nevertheless,  maintain  an  action  against  the  latter  for 
their  support  and  education,  after  the  time  of  her  own  appointment: 
Spring  vs.  Woodworth, 

Water-course — Right  to  Dam  non-navigable  Streams — Damage  hy 
Back  Water. — The  owner  of  land  lying  upon  both  sides  of  a  natural  stream 
of  water  which  is  not  navigable,  may  lawfully  erect  thereon  a  dam  across 
the  stream  to  such  a  height  that  in  ordinary  stages  of  the  water  it  will  not 
throw  water  back  upon  the  wheels  of  an  ancient  mill  above,  although,  in 
consequence  of  the  erection  of  the  dam,  the  ice,  when  it  breaks  up  in  the 
spring,  becomes  packed  together  above  the  dam,  and  the  water  is  thereby 
set  back  so  as  to  flood  the  wheels  to  a  greater  height,  and  for  a  longer  time, 
than  it  has  done  before  at  that  season :  Smith  vs.  The  Agatoam  Cana) 
Company, 

Trover — What  not  a  Conversion — Receipt  of  Proceeds  of  a  Tortious 
Sale. — One  who,  knowing  that  property  is  under  an  attachment,  suffers  it 
to  be  sent  away  and  sold  by  the  owner,  and  receives  the  avails  arising  from 
tlie  sale,  in  pursuance  of  a  previous  arrangement  to  that  effect,  is  not 
thereby  guilty  of  a  conversion  :  Polley  vs.  Lenox  Iron  Works, 

Contract,  Construction  of — Liquidated  Damages. — A.  and  B.  made  an 
agreement  in  writing,  by  which  A.  agreed,  on  or  before  a  certain  time,  to 
sell  and  deliver  up  all  his  stock  and  trade,  and  tools  used  in  manufacturing 
tinware,  to  6.,  at  specified  rates,  which  B.  agreed  to  pay  therefor  The 
agreement  further  contained  the  following  clause :  ^'  It  is  also  hereby 
agreed  between  the  parties,  that  in  case  either  party  shall  fail  to  comply 
with  ihe  terms  df  this  afrreement,  the  party  so  failing  shall  forfeit  to  the 
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other  party  the  sum  of  three  hundred  doUan,  which  shall  be  paid  in  fall, 
on  or  before  the  forfeiture  as  above."  Held,  that  on  a  fiulure  by  B.  to 
perform  the  contract,  he  was  liable  for  the  full  sum  of  three  hundred  dol- 
lars as  liquidated  damages :  Lynde  vs.  Thompwn, 

Sale  of  Railroad  Boiids — Erroneous  Certificate  of  their  being  secured  hjf 
a  first  Mortgagey  howfar  Defence  to  Note  for  Purchase- Money — Whether 
Purchaser  relied  on  CertificcUe,  to  he  left  to  Jury, — If  a  railroad  oompanj 
issues  and  sells  bonds  bearing  upon  their  face  a  certificate,  signed  by  per- 
sons describing  themselves  as  trustees,  that  the  same  are  secured  by  a  first 
mortgage  to  them  in  trust  for  the  bondholders,  there  is  no  absolute  pre- 
sumption that  a  purchaser  thereof  relies  upon  such  certificate ;  and,  in  an 
action  upon  a  note  given  by  him  as  a  part  of  the  consideration  of  the  pur- 
chase, the  question  should  be  submitted  to  the  jury  to  determine  whether 
he  accepted  the  bond,  relying  to  any  extent  upon  such  oertifioate :  Edward* 
vs.  Marcy, 


LEGAL  INTELLIGENCE   AND  REFORM. 

The  late  session  of  the  British  Parliament  has  been  more  than 
commonly  productive  in  law  reforms.  It  is  a  fact  not  fully  under- 
stood by  the  profession  in  this  country,  in  many  instances^  we  be- 
lieve, that  legal  reforms,  taking  their  rise  in  Great  Britain  from  the 
example  of  this  country,  have  far  outstripped  us  in  almost  all  use- 
ful improvements  in  legislation  in  the  last  twenty  years.  In  the 
simplification  of  process  and  procedure,  and  in  the  accommodation 
of  remedies  to  afford  the  desired  results,  in  all  the  courts  of  the  na- 
tion, high  or  low,  the  late  English  statutes,  called  the  Common  Law 
Procedure  Acts,  are  well  worthy  of  imitation  upon  this  side  of  the 
Atlantic.  In  some  respects,  our  codes  of  practice,  and  the  consoli- 
dation of  the  different  forms  of  action,  have  been  far  more  radical 
^xhan  the  English  reforms ;  but  they  have  been,  as  a  general  thing, 
less  adapted  to  produce  the  objects  and  purposes  for  which  they 
were  designed.  This  has  been  owing,  in  some  degree,  no  doubt,  to 
the  undue  admixture  of  unprofessional  counsels  in  regard  to  these 
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reforms,  and  the  necessity  of  deferring  to  the  ignorance  and  inex- 
perience of  the  i»7  element  in  our  legislatures,  in  order  to  secure 
the  adoption  of  any  measure  of  reform  after  it  was  matured. 
Whether  that  obstruction  in  the  way  of  judicious  law  reform  is  in- 
separable from  our  free  and  democratic  institutions,  it  is  nut  yet 
time  to  decide  with  confidence.  We  see  no  reason  to  question  why 
the  legislature  of  any  of  the  American  States  may  not  ultimately 
be  made  as  willing  to  take  the  counsel  of  a  standing  legal  com- 
mittee of  advice  in  regard  to  all  changes  in  jurisprudence,  or  in 
judicial  administration,  as  the  British  Parliament.  The  experiment 
has  scarcely  been,  as  yet,  attempted  in  this  country,  and,  until  it  is, 
there  is  no  fair  ground  to  argue  that  it  would  not  meet  with  accept- 
ance. As  a  general  thing,  the  pretensions  and  presumptuousness 
of  mere  unprofessional  men  in  the  State  legislatures,  with  rare  ex- 
ceptions, growing  out  of  moral  or  mental  obliquity,  has  been  more 
owing  to  the  false  glosses  of  manoeuvring  political  sects  and  schools 
probably,  than  to  any  innate  perversity  of  temper  or  want  of  fair- 
ness and  teachableness  of  disposition  in  the  members.  Our  legisla- 
tures have  only  to  know  that  the  British  Parliament,  with  ten  or 
twenty  times  the  learning  and  experience  of  any  of  our  State  legis- 
latures, never  attempt  to  adopt  any  changes  in  the  law  until  it  has 
been  referred  to  a  special  commission,  learned  in  that  department, 
and  has  then  received  the  revision  of  a  standing  committee  of  the 
judges  and  others  learned  in  such  matters :  Our  legislatures  have 
only  to  know  this  to  induce  them,  we  trust,  to  make  their  reforms 
less  radical,  and,  at  the  same  time,  more  efficient. 

But  the  subject  which  we  now  desire  to  bring  to  the  notice  of 
the  profession,  is  the  late  statutory  provision  of  the  British  Par* 
liament  for  the  ascertainment  of  the  law  of  foreign  States.  By  the 
22  and  23  Vict.  c.  63,  and  the  24  Vict.  c.  11,  provision  is  made 
both  for  the  ascertainment  of  the  laws  of  the  different  portions  of 
the  British  Empire  and  of  foreign  countries,  whenever  it  shall  come 
in  question  in  any  of  the  courts  of  the  realm. 

This  has  hitherto  been  done  by  means  of  the  testimony  of  those 
skilled  in  the  laws  of  the  country  whose  jurisdiction  affects  the  cause 
of  the  action  before  the  court.     This  was  often  a  most  perplexing 
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matter,  since  the  witnesses  assumed  the  character  of  counsel  far 
more  generally  than  would  have  been  expected  by  those  who  had 
not  had  experience  upon  the  subject. 

These  statutes  provide,  in  substance,  that  any  of  the  superior 
courts  in  her  majesty's  dominions  may  remit  a  cause  pending  wherein 
it  shall  become  important  to  determine  any  question  of  foreign  law, 
to  the  courts  of  the  State  or  country  whose  laws  are  brought  in 
question,  with  specific  inquiries  in  regard  to  the  law,  desiring  the 
opinion  of  the  court  of  last  resort  thereon.  And  this  opinion,  when 
obtained,  the  domestic  tribunal  may  apply  to  the  determination 
of  the  cause,  the  same  as  if  it  had  been  pronounced  by  the  court 
where  the  cause  is  pending ;  or  they  may  submit  the  cause  to  a 
jury,  with  this  opinion  as  conclusive  evidence  of  the  foreign  law, 
or  as  evidence  of  the  law,  in  any  other  portion  of  the  realm. 

And  if  the  court,  upon  the  return  of  such  opinion,  are  in  doubt 
in  regard  to  the  case  having  been  properly  understood,  or  being 
fully  stated,  they  may  remit  it  to  the  same,  or  any  other  foreign 
court  in  the  State  whose  laws  are  in  question,  with  or  without 
amendment,  as  often  as  may  be  necessary  or  expedient. 

If  some  expedient  of  this,  or  a  similar  character,  could  be  de- 
vised for  supplying  to  courts  in  all  cases  the  information  which 
they  now  derive  in  a  very  imperfect  manner,  from  the  testimony 
of  experts,  upon  various  subjects,  it  would  be  a  most  gratifying 
advance  in  judicial  reform. 

The  article  in  the  London  Jurist,  June  29,  1861,  will  explain 
the  nature  of  these  provisions  more  fully,  and  cannot  fail  to  be 
of  interest  to  the  profession  here. 

A  valuable  addition  to  the  law  of  this  country  has  just  been 
made  by  the  legislature  in  the  stat.  24  Vict.  c.  11,  intituled  ^'an 
act  to  afford  facilities  for  the  better  ascertainment  of  the  law  of 
foreign  countries  when  pleaded  in  courts  within  her  Majesty's 
dominions."  Before,  however,  proceeding  to  state  its  provisions, 
it  will  be  useful  to  advert  to  the  previous  state  of  the  law,  and  the 
evils  which  that  statute,  and  the  22  k  23  Vict.  c.  68,  intituled 
**  an  act  to  afford  facilities  for  the  more  certain  ascertainment  of 
the  law  administered  in  one  part  of  her  Majesty's  dominions  when 
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pleaded  in  the  courts  of  another  part  thereof,"  of  which  it  is  a 
great  extension,  were  designed  to  remedy. 

It  has  ever  been  an  established  principle  of  law,  that  courts  of 
justice  do  not  take  judicial  cognisance  of  the  laws  of  foreign 
countries — whenever  the  existence  of  such  comes  in  question  be* 
fore  a  court,  it  must  be  proved  as  a  fact.  And  this  is  not  peculiar 
to  the  English  law,  for  it  may  be  looked  on  as  a  maxim  of  general 
jurisprudence.  (See  Heinec.  ad  Pand.,  pars.  4,  §  119 ;  Id.,  pars* 
1,  §  103 ;  Story's  Confl.  Laws,  §  687,  5th  ed.)  But  how  is  such 
a  fact  to  be  proved  ?  The  obvious  and  usual  mode  was  by  the 
testimony  of  witnesses  skilled  in  the  law  of  the  country  in  ques- 
tion. Whether  a  witness  offered  for  this  purpose  stood  in  a  posi- 
tion to  entitle  him  to  give  evidence  on  the  subject  as  an  expert 
was  of  course  a  question  to  be  decided  by  the  court  or  judge,  and 
several  reported  eases  show  that  this  was  occasionally  a  matter 
of  some  nicety. 

The  inconvenience,  and  often  the  ineflBciency  of  this  kind  of 
evidence  are  well  known  to  every  practical  lawyer.  Partly  owing 
to  the  uncertain  character  of  the  subjects  to  which  they  depose, 
partly  owing  to  the  circumstance  that  it  is  almost  impossible  to 
indict  for  perjury  a  man  who  only  swears  to  his  belief,  testimony 
of  the  loosest  and  most  dangerous  kind  is  daily  given  in  courts  of 
justice  by  almost  every  species  of  experts — medical  men,  survey- 
ors, 4c.  The  testimony  of  lawyers  as  experts  is  less  frequently 
required,  but  when  it  is,  great  conflict  of  opinion  is  often  to  be 
found  among  the  witnesses.  On  questions  relating  to  the  law  of 
France  in  particular,  the  most  discordant  opinions  of  eminent 
jurists  and  practitioners  from  that  country  are  not  unfrequently 
adduced  in  our  courts — a  fact  which  inevitably  leads  to  one  of 
these  inferences— either  that  a  loose  standard  of  morality  exists 
among  the  learned  of  that  country,  or,  what  we  believe  far  more 
likely,  that  the  law  of  France  is  in  a  very  unsettled  state  upon 
many  important  matters — a  conclusion  much  at  variance  with  the 
favorite,  though  most  erroneous  notion  of  many  at  the  present 
day,  that  the  Codes  Napoleon  have  succeeded  in  expelling  all 
doubts  from  French  jurisprudence,  and  reduced  the  whole  law  of 
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that  country  to  a  small  volume,  which  every  person,  lawyer  or 
layman,  can  carry  in  his  pocket,  and  interpret  for  himself.  And, 
whatever  may  be  said  of  the  evil  resulting  from  courts  of  justice 
being  compelled  to  resort  to  the  testimony  of  experts  to  prove  the 
laws  of  countries  which  are  ^^  foreign"  in  the  proper  ^eDse  of  the 
word,  it  almost  amounts  to  absurdity  in  the  case  of  countries  which 
are  foreign  in  a  technical  sense  only — i.  e.  those  which,  though 
governed  by  different  laws  from  England,  are  still  under  the 
dominion  of  the  British  Crown,  such  as  Scotland  and  the  like. 

To  provide  some  remedy  for  these  evils  the  two  statutes  to 
which  we  have  alluded  were  passed.  The  1st  section  of  the  former 
(the  22  &  23  Vict.  c.  63)  enables  the  courts  in  one  part  of  her 
Majesty*s  dominions  to  remit  a  case  for  the  opinion  in  law  of  a 
superior  court  in  any  other  part  thereof.  By  sect.  8,  when  a  cer- 
tified copy  of  the  opinion  is  obtained,  either  party  to  the  action 
may  move  the  court  to  apply  that  opinion,  *^  and  the  said  court 
shall  thereupon  apply  such  opinion  to  such  facts  in  the  same 
manner  as  if  the  same  had  been  pronounced  by  such  court  itself 
upon  a  ease  reserved  for  the  opinion  of  the  court,  or  upon  special 
verdict  of  a  jury ;  or  the  said  last-mentioned  court  shall,  if  it 
think  fit,  when  the  said  opinion  has  been  obtained  before  trial, 
order  such  opinion  to  be  submitted  to  the  jury  with  the  other  facts 
of  the  case,  cut  evidence^  or  eoneluMtoe  evidence,  a»  the  court  mag 
think  fcty  of  the  foreign  law  therein  stated,  and  the  said  opinion 
shall  be  so  submitted  to  the  jury." 

This  statute,  it  is  obvious,  went  only  a  small  part  of  the  way 
towards  remedying  the  mischief.  But  it  has  been  more  effectually 
attacked  by  the  second — stat.  24  Vict.  c.  11.  The  1st  section 
enables  any  of  the  superior  courts  within  her  Majesty's  dominions 
to  remit  a  case,  with  queries,  to  a  court  of  any  foreign  state  or 
country  with  which  her  Majesty  may  have  made  a  convention  for 
that  purpose,  for  ascertainment  of  the  law  of  such  state.  By  sect. 
2,  when  a  certified  copy  of  the  opinion  is  obtained,  either  party 
may  move  the  court  to  apply  that  opinion ;  '<  and  the  said  court 
shall  thereupon,  if  it  shall  see  fit,  apply  such  opinion  to  such 
facts,  in  the  same  manner  as  if  the  same  had  been  pronounced  by 
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rocb  court  itself  upon  a  case  reserved  for  the  opinion  of  the  court, 
or  upon  special  verdict  of  a  jury ;  or  the  said  last-mentioned  court 
shall,  if  it  think  fit,  when  the  same  opinion  has  been  obtained 
before  trial,  order  such  opinion  to  be  submitted  to  the  jury,  with 
the  other  facts  of  the  case,  a«  eonclunve  evidence  of  the  foreign 
law  therein  stated,  and  the  said  opinion  shall  be  so  submitted  to 
the  jury:  provided  always,  that  if,  after  having  obtained  such 
certified  copy,  the  court  shall  not  be  satisfied  that  the  facts  had 
been  properly  understood  by  the  foreign  court  to  which  the  case 
was  remitted,  or  shall  on  any  ground  whatsoever  be  doubtful 
whether  the  opinion  so  certified  does  correctly  represent  the 
foreign  law,  as  regards  the  facts  to  which  it  is  to  be  applied,  it 
shall  be  lawful  for  such  court  to  remit  the  said  case,  either  with 
or  without  alterations  or  amendments,  to  the  same  or  to  any  other 
such  superior  court  in  such  foreign  state  as  aforesaid,  and  so  from 
time  to  time  as  may  be  necessary  or  expedient." 

There  is  another  important  provision  in  this  statute,  namely, 
that  the  courts  in  her  Majesty's  dominions  may  pronounce  an 
opinion  on  a  case  remitted  to  them  by  a  foreign  court. 

I.  F.  E. 


NOTICES  OF  NEW  BOOKS. 

Ebpobts  of  Casks  Abgubd  and  Detbbmined  in  thb  Supbbmb  Ooubt  or  thb  Statb 
oir  Vbbmomt.  By  William  G.  Shaw.  VoL  82.  New  series,  yoL  8.  Rutland : 
George  A.  Tuttle  &  Co.    8yo.,  pp.  888. 

There  is  no  community  on  the  globe  better  suited  for  demooratio  insti- 
tDtioDB  than  the  State  of  Vermont,  and  none  in  which  demooratio  institu- 
tions have  worked  better.  Three  reasons,  among  others,  may  be  cited  in 
explanation  of  this.  The  people  of  Vermont  are  highly  intelligent  and 
well  educated.  They  are  neither  rich  nor  poor,  without  the  temptations 
of  great  wealth  or  abject  poverty,  and  they  have  no  large  cities.  And  a 
fourth  reason  might  be  alleged — that  they  have  but  a  small  admixture  of 
foreign  population.  At  any  rate,  it  is  certain  that  the  institutions  of  Ver- 
mont are  highly  democratic,  and  it  is  equally  certain  that  in  no  State  is 
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property  more  secure,  and  are  rights  better  protected.  The  judges  of  the 
Supreme  Court  are  elected  every  year  by  the  legislature,  and  yet  YermoDt 
has  always  had  good  judges  and  good  law.  Indeed,  if  judges  are  to  be 
elected  at  all,  we  distinctly  say  that  it  is  better  that  they  should  be  elected 
every  year  than  for  a  longer  period,  since,  in  the  former  case,  there  never 
comes  a  time  when  it  is  determined  that  one  judge  shall  go  out  and  his 
successor  come  in.  A  faithful  magistrate  will  be  re-elected  year  by  year, 
almost  as  a  matter  of  course.  Paradoxical  as  it  may  seem,  an  annual 
election  of  judges  is  a  nearer  approach  to  an  independent  judiciary  than 
an  election  for  five,  seven,  or  ten  years.  Chief  Justice  Redfield  (now  a 
resident  of  Boston,  and  a  member  of  its  bar),  was  again  and  again  chosen 
by  a  legislature  opposed  to  him  in  national  politics,  a  fact  which  we  men- 
tion as  highly  honorable  to  both  parties. 

The  volume  before  us  embraces  the  decisions  during  portions  of  the 
years  1859  and  1860.  It  shows  that  in  Vermont,  cases  are  carefully  argued 
and  well  determined.  The  reporter  has  done  his  part  well,  though  a  little 
more  of  the  process  of  compression  might  have  been  here  and  there  advan- 
tageously  applied. 

Did  our  limits  permit,  we  should  gladly  cite  several  of  the  oases  which 
we  had  noted,  as  deciding  points  of  interest  to  the  profession  or  the  public, 
or  as  evincing  high  judicial  qualities  on  the  part  of  the  court,  but  we  must 
content  ourselves  with  a  single  specimen^  on  account  of  the  importance  and 
value  of  the  doctrines  laid  down. 

In  Nichols  vs.  Mudgett  (p.  546),  the  defendant  being  indebted  to  the 
plaintiff,  who  was  a  candidate  for  the  office  of  town  representative,  the 
parties  agreed  that  the  former  should  use  his  influence  for  the  plaintiff's 
election,  and  do  what  he  could  for  that  purpose,  and  that  if  the  plaintiff 
were  elected,  that  should  be  a  satisfaction  of  the  plaintiff's  claim.  Nothing 
was  said  specifically  about  the  defendant's  voting  for  the  plaintiff,  but  he 
did  vote  for  him,  and  would  not  have  done  so,  or  favored  his  election, 
but  for  this  agreement.  The  plaintiff  was  elected.  No  actual  discharge 
of  the  debt  was  given  by  the  plaintiff  after  the  election.  Held :  That  this 
agreement  was  entirely  void,  and  constituted  no  bar  to  the  plaintiff's 
recovery  of  his  debt.  We  copy  a  few  sentences  from  the  opinion  of  Mr 
Justice  Aldis  in  this  case,  which  combine  good  law,  good  sense,  and  gool 
morals. 

**  Every  yoter  is  bound  to  use  his  influence  to  promote  the  public  good,  accord 
ug  to  his  own  honest  opinions  and  convictions  of  duty.  If  for  money  or  other  pet 
ional  profit,  he  agrees  to  exert  his  influence  against  what  he  believes  to  be  for  the 
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jiablio  good,  he  is  corrupt,  and  the  agreement  Toid,  even  though,  in  the  aotua. 
cxerciae  of  hie  influence  against  his  conscience,  he  resorts  to  no  unlawful  means 
Such  bargains  cannot  be  enforced  in  law ;  and  the  reason  why  they  cannot  be 
enforced  is,  not  merely  because  they  are  made  criminal  acts  by  statute,  or  are  op« 
posed  to  the  provisions  of  the  constitution,  but  because  of  their  own  inherent  turpi- 
tude, because  they  are  corrupt  and  corrupting,  because  they  are  destructive  to 
pablic  Tirtue  and  the  welfare  of  the  community.  In  republican  governments 
especially,  whatever  tends  to  destroy  the  purity  of  the  elections  should  be  guarded 
against  with  the  strictest  watchfulness,  and  pursued  with  the  nu>st  prompt  condem- 
nation by  courts  and  legislators."  G.  S.  H. 


Reports  of  Cases  in  Law  and  Equitt  Detebminbd  in  the  Supbemb  Court 
OF  THE  State  op  New  York.  By  Oliver  L.  Barbour,  LL.D.  Vol.  84. 
Albany:  W.  C.  Little,  Law  Bookseller,  1862. 

The  appearance  of  this  Tolume  leads  us  briefly  to  describe  for  the  infer 
mation  of  our  readers  residing  out  of  the  State  of  New  York,  the  organi- 
lation  of  the  Supreme  Court,  and  its  method  of  rendering  decisions.  The 
court  consists  of  thirty-three  judges,  who  meet  as  an  entire  body  once  in 
two  years,  with  the  object  of  establishing  and  modifying  rules  of  practice. 
For  the  purpose  of  ordinary  business,  the  court  is  organized  by  the  erec- 
tion of  eight  judicial  districts,  in  such  a  way  that  arguments  in  banc  are 
heard  before  either  three  or  four  judges,  who  are  said  to  hold  a  General 
Term.  The  functions  of  this  tribunal  are,  with  a  single  exception,  of 
an  appellate  charmcter.  Cases  appealed  from  the  County  and  Surrogate 
Courts  are  heard  here,  as  well  as  appeals  from  certain  orders  made,  and 
from  the  judgments  rendered  in  the  Supreme  Court,  either  at  the  Special 
Terms,  or  upon  verdicts  at  the  Circuit,  or  upon  the  reports  of  referees. 
The  original  business  of  the  Court  in  Law  and  Equity  is  transacted  before 
a  single  judge  at  Circuit,  or  at  Special  Term, 

This  volume  of  reports  contains  many  interesting  and  valuable  decisions. 
The  reporter  has  wisely  confined  himself,  as  a  rule,  to  the  publication  of 
decisions  of  the  court  at  General  Term.  There  are  but  three  Special 
Term  decisions  in  the  volume,  and  these  may  be  thought  to  be  of  such 
interest  as  to  warrant  an  exception  in  their  favor.  Cases  of  this  kind 
should  in  general  be  published  in  the  monthly  serials.  It  is  to  be  hoped 
that  the  salutary  rule  thus  adopted  will  be  adhered  to. 

The  recent  practice,  originating  in  the  first  judicial  district  (New  York 
City)|  of  preparing,  in  most  of  the  cases,  brijsf  opinions,  is  worthy  of  general 
imitation.  Most  of  the  time  spent  by  judges  in  composing  extended  and 
elaborate  opinions  would  often  be  far  more  profitably  employed  in  making 
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a  oondensed  statement  of  the  reasons  for  the  judgment,  and  in  skilfnllj 
distinguishing  the  case  from  prior  decisions.  It  may  he  hoped  that  the 
praiseworthy  example  of  the  English  courts  may  ultimately  he  adopted, 
and  those  cases  only  he  discussed  at  length  where,  on  account  of  the 
gravity  and  importance  of  the  question,  a  full  discussion  is  necessary 
The  courts  ought  to  assume  that  the  profession  is  familiar  with  previous 
controlling  authorities  upon  the  same  point,  at  least  when  they  have  heen 
decided  in  the  same  State. 

The  practice  of  delivering  ''  per  curiam"  opinions,  which  seems  to  he 
revived  in  the  same  district,  prohahly  on  account  of  the  press  of  husiness, 
is  not  so  praiseworthy.  Quite  a  numher  of  these  are  reported  in  this  vol- 
ume. The  fact  that  a  particular  judge  is  responsible  for  the  reasons  given 
for  a  decision,  is,  to  some  extent,  a  guarantee  that  the  subject  has  heen 
carefully  examined.  It  would  seem  to  be  a  good  general  rule  that  no 
opinion  should  be  published  which  has  not  a  voucher  for  its  paternity. 

The  great  variety  of  subjects  discussed  in  the  cases  reported,  strikingly 
illustrates  the  character  of  the  business  coming  before  the  New  York 
courts.     We  have  not  even  space  to  allude  to  the  principal  decisions. 

The  volume  contains  in  its  Appendix  eloquent  and  just  tributes,  by 
prominent  members  of  the  New  York  bar,  to  the  memoiy  of  Hon.  Wil- 
liam Kent,  son  of  the  late  distinguished  Chancellor  Kent. 

Mr.  Barbour's  experience  and  skill  as  a  reporter  is  a  guarantee  that  his 
portion  of  the  work  is  well  done.  We  commend  the  volume  to  the  &vor- 
able  notice  of  the  profession.  T.  W.  D. 


A  TasATisE  ON  THB  SPECIFIC  PBBFoaMANCB  Of  C0HTBAOT8,  Including  thoM  of 
Public  Companies.  By  Edwabd  Fbt,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Sbcond  American  Edition,  with  Notes  and  References  to  recent  English  and 
Anierican  Cases.     By  Wm.  S.  Schutleb,  Counsellor-at-law.     Albany,  1861. 

This  second  American  edition  of  the  standard  work  of  F17  is  prepared 
by  Mr.  Schuyler  as  his  first  contribution  to  the  advancement  of  legal 
science.  The  notes  of  the  editor  are  judicious  and  comprehensive.  The 
authorities  are  carefully  and  extensively  examined,  and  their  conclusions 
appear  to  be  accurately  stated.  We  hope  that  the  encouragement  given 
by  the  members  of  the  bar  to  this  work  majb  induce  the  editor  to  continue 
in  this  department  of  professional  labor,  in  which  he  promises  to  be  highly 
successful.  T.  W.  D. 
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COMPETENCY  OF  WITNESSES. 

Jeremy  Bentham  was  certainly  a  yery  remarkable  man.  With 
all  his  radicalism,  there  was  so  much  common  sense  in  his  concln- 
sions  npon  legal  reform,  that  in  spite  of  very  strong  prejudices 
they  have  been  gradually  making  their  way  both  in  England  and 
the  United  States,  and  in  England  faster  than  in  the  United  States. 
For  more  than  twenty  years  the  professional  mind  in  England 
may  be  considered  as  settled  upon  the  opinion  that  all  arbitrary 
rules  of  exclusion  of  testimony  are  unjust  and  inexpedient ;  and 
this  opinion  is  not  merely  founded  upon  speculation,  but  created 
and  confirmed  by  actual  experience  in  the  administration  of  the 
Law.  Practically  now  in  the  English  courts  all  persons  are  com- 
petent witnesses,  their  credibility  being  left  to  the  jury.  In  a 
letter  from  Sir  John  Barnard  Byles,  author  of  the  Treatise  on  Bills 
of  Exchange— and  now  one  of  the  justices  of  the  Court  of  Common 
Pleas — ^to  the  writer  of  this  article,  March  8, 1860,  he  says:  "You 
do  me  the  honor  to  desire  my  opinion  on  the  practical  effect  of 
the  English  statutes,  tending  to  the  abolition  of  the  incompetency 
of  witnesses.  As  to  the  removing  all  disqualification  from  wit- 
VoL.  10.— 17  (267) 
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nesses  not  parties  to  the  cauee,  no  difference  of  opinion  exists.  Tho 
change  has  proved  a  salutary  reform  with  no  attendant  evils.  As 
to  admitting  the  parties  themselves,  and  their  wives,  it  has  been 
found  (as  might  have  been  expected)  that  on  the  one  hand,  the 
discovery  of  the  truth  is  greatly  facilitated,  but  that  on  the  other 
hand,  perjury  is  greatly  increased.  Yet  I  think  the  general 
opinion  is,  that  the  advantages  of  the  change  much  outweigh  the 
evils.  Certainly  my  experience  at  the  bar  and  on  the  bench  has 
led  me  to  that  conclusion  decidedly,  yet  I  would  not  extend  the 
capacitation  to  defendants  in  criminal  cases,  nor  to  inquiries  into 
adultery  between  man  and  wife/' 

'  England,  however,  did  not  jump  at  once  to  the  conclusion  finally 
reached,  but  proceeded  slowly  and  cautiously  step  by  step,  trying 
the  effect  of  one  change  before  proceeding  to  adopt  another  more 
extreme  and  radical.  First  came  the  statutes  8  and  4  William  IV. 
c.  42 ;  which  enacted,  that  "  in  order  to  render  the  rejection  of 
witnesses  on  the  ground  of  interest  less  frequen  ,  if  any  witness 
should  be  objected  to  as  incompetent,  on  the  ground  that  the  verdict 
or  judgment  in  the  action  would  be  admissible  in  evidence  for  or 
against  him,  he  should  nevertheless  be  examined ;  but  in  that  case 
the  verdict  or  judgment  should  not  be  admissible  for  or  against 
him,  or  any  one  claiming  under  him."  A  much  greater  change  wa4, 
however,  made  by  the  statute  6  and  7  Vict.,  c.  86 ;  which  removed 
incompetency  by  reason  of  incapacity  from  crime  or  on  the  ground 
of  interest  in  all  persons  except  the  parties  to  the  suit,  or  the 
persons  whose  rights  were  involved  therein,  such  as  the  real  plain 
tiff  in  the  fictitious  action  of  ejectment,  or  any  person  in  whose  im- 
mediate and  individual  behalf  any  action  was  brought  or  defended, 
or  the  husband  or  wife  of  such  persons.  These  provisions  having 
been  found  to  operate  beneficially,  the  statute  i4  and  15  Vict.,  c. 
99,  was  passed,  by  the  first  section  of  which  the  proviso  in  the 
statute  6  and  7  Vict.,  c.  85,  (which  excluded  all  persons  directly 
interested  in  the  suit)  was  repealed.  By  the  second  section,  the 
parties  and  persons  in  whose  behalf  any  action,  suit,  er  other  pro- 
ceeding is  brought  or  defended,  are  made  (except  as  therein  excepted) 
X^ompetent  and  compellable  to  give  evidence  on  behalf  of  either  or 
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ftDj  of  the  parties  to  the  suit  in  any  court  of  justice.  The  third 
section  of  the  statute  provides  that  it  shall  not  render  any  person 
charged  with  an  offence,  competent  or  compellable  to  give  evidence 
against  himself,  nor  shall  it  in  any  criminal  proceeding  render  any 
husband  competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband,  l^he  fourth  section  of  the  statute 
further  provides,  that  it  shall  not  apply  to  any  proceeding  insti- 
tuted in  consequence  of  adultery,  or  to  any  action  for  breach  of 
promise  of  marriage.  It  was  decided  soon  after  it  had  become  law, 
that  the  second  section  of  the  statute  did  not  render  a  wife  admis* . 
sible  as  a  witness  for  or  against  the  husband ;  and  in  consequence, 
the  statute  16  and  17  Vict.,  c.  83,  was  passed,  enacting  that 
the  husband  and  wife  of  the  parties  to  any  suit,  or  of  the  person 
on  whose  behalf  any  such  proceeding  is  brought  or  defended,  shall 
thereafter  be  competent  and  compellable  to  give  evidence  on 
behalf  of  either  party  or  any  of  the  parties.  Neither  husband  nor 
wife  is  compellable,  however,  to  disclose  any  communication  made 
or  received  during  marriage ;  and  neither  party  is  a  competent 
witness  in  a  criminal  proceeding,  or  in  any  proceeding  instituted 
in  consequence  of  adultery. 

Such  is  a  brief  synopsis  of  British  legislation  upon  the  subject ; 
and  now  the  important  question  is,  whether  some  or  all  of  these 
changes  ought  not  to  be  introduced  into  the  jurisprudence  of  the 
United  States.  In  the  State  of  New  York  they  have  been  all 
introduced — parties  are  competent  for  themselves,  and  compella- 
ble to  testify  for  the  adverse  interest.  So  far  the  change  seems 
to  have  worked  well  in  that  State. 

It  would  seem  the  dictate  of  prudence,  that  such  alterations 
should  be  proceeded  in  gradually  and  cautiously,  as  they  have 
been  in  England.  The  public  should  be  accustomed  to  such  im- 
portant changes  by  degrees.  The  danger  is,  that  the  sudden  throw- 
ing open  the  doors  of  evidence  might  at  once  admit  too  great  a 
crowd,  and  the  profession  and  community  might  become  disgusted 
with  some  of  the  immediate  consequences,  and  the  system  be  repealed 
as  suddenly  as  it  was  enacted,  without  having  had  a  fair  trial.. 
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There  are  dangers  and  inconveniences  attending  it,  as  well  as  ad- 
vantages, and  it  is  only  by  carefully  weighing  them  all,  which  csd 
only  be  the  work  of  time  and  experience,  that  a  sound  estimate  of 
the  balance  on  one  side  or  the  other  can  be  arrived  at.  What 
should  be  done  at  first,  and  all  that  should  be  done,  should  be  to 
abolish  the  objection  to  incompetency,  arising  from  interest  or 
infamy,  and  if  after  some  years  of  trial,  that  change  should  be 
found  to  be  a  real  reform,  it  will  be  time  enough  then  to  open  the 
door  still  wider.  It  may  be  that  a  system  which  is  found  suitable 
for  England  would  be  found  not  suitable  for  this  country,  and 
then  it  would  be  comparatively  easy  to  retrace  our  steps.  There 
is  the  more  force  in  this,  as  the  disclosure  of  facts  in  the  know- 
ledge of  parties  may  be  obtained  by  means  of  a  bill  of  discovery, 
in  aid  of  legal  proceedings.  Thus  practically,  a  party  is  com- 
pellable  though  not  competent  to  testify.     . 

The  civil  law  abounded  in  restrictions  upon  the  admission  of 
witnesses,  but  it  had  one  merit  not  possessed  by  the  common  law — 
that  of  consistency.  Its  leading  principle  was  ezelmiorij  wherever 
any  possible  motive  existed,  which  could  operate  to  produce  false- 
hood. It  extended  its  prohibition  to  relations  (parents  and  chil- 
dren, by  the  Roman  law — in  the  French  law,  collaterals,  even  to 
the  fourth  degree;)  to  servants  and  domestics;  freedmen  and 
clients;  advocates,  attorneys,  tutors,  curators,  persons  who  had 
been  concerned  in  criminal  prosecutions  with  either  party,  and 
finally  even  those  who  by  eating  and  drinking  with  the  party  by 
whom  they  were  produced,  had  thrown  themselves  open  to  the 
suspicion  of  perjury.  But  the  civil  law  is  a  system  to  which  trial 
by  jury  is  a  stranger,  and  great  power  and  discretion  are  given 
to  the  judge,  both  in  admitting  and  excluding  testimony,  and  in 
deciding  upon  the  weight  which  is  due  to  it. 

In  England,  those  barbarous  modes  of  judging  of  controversies 
which  belonged  to  the  feudal  system,  the  appeal  to  the  special  in- 
terposition of  Providence,  the  ordeal,  the  corsned  or  morsel  of  exe- 
cration, and  the  wager  of  battle  continued  long,  but  were  finally 
superseded  by  the  trial  by  jury.  The  wager  of  law,  which  lasted 
the  longest,  with  its  jury  of  compurgators,  may  have  been  the 
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cradle  in  which  this  last  mode  of  trial  was  originallj  nursed.  *^  He 
that  has  waged  or  given  security  to  make  his  law,  brings  with  him 
into  court  eleven  of  his  neighbors — a  custom  which  we  find  particu- 
larly described  so  early  as  in  the  league  between  Alfred  and  Guth- 
run,  the  Dane — for  by  the  old  Saxon  constitution  every  man's 
credit  in  courts  of  law  depended  upon  the  opinion  which  his  neigh* 
bors  had  of  his  veracity.  The  defendant,  then  standing  at  the  end 
of  the  bar,  is  admonished  by  the  judges  of  the  nature  and  danger 
of  a  false  oath.  And  if  he  still  persists,  he  is  to  repeat  this  or  the 
like  oath :  *  Hear  this,  ye  justices,  that  I  do  not  owe  unto  Richard 
Jones  the  sum  of  ten  pounds,  nor  any  penny  thereof,  in  manner 
and  form  as  the  said  Richard  hath  declared  against  me.  So  help 
me  God.'  And,  thereupon,  his  eleven  neighbors  or  compurgators 
shall  avow,  upon  their  oaths,  that  they  believe  in  their  conscience 
that  he  saith  truth ;  so  that  himself  must  be  sworn  de  fidelitate^ 
and  the  eleven  de  credulUate.  It  is  held,  indeed,  by  later  authori* 
ties,  that  fewer  than  eleven  compurgators  will  do ;  but  Sir  Edward 
Coke  is  positive  that  there  must  be  this  number,  and  his  opinion 
not  only  seems  founded  upon  better  authority,  but  also  upon  better 
reason ;  for  as  wager  of  law  is  equivalent  to  a  verdict  in  the  de- 
fendant's favor,  it  ought  to  be  established  by  the  same  or  equal 
testimony,  namely,  by  the  oath  of  twelve  men.  And  so,  indeed, 
Glanvil  expresses  it,  jurahil  duodecimamanu:  and  in  9  Henry  III., 
when  a  defendant  in  an  action  of  debt  waged  his  law,  it  was  ad- 
judged by  the  court  quod  defendat  »e  duodecima  manu.  Thus,  too, 
in  an  author  of  the  age  of  Edward  the  First,  we  read  adjudieahitur 
reus  ad  legem  attain  duodecima  manu.  And  the  ancient  treatise, 
entitled  DyverattS  des  CourtB^  expressly  confirms  Sir  Edward  Coke's 
opinion."    3  Blackst.  Com.  343. 

In  the  first  rude  state  of  the  trial  by  jury  there  are  strong 
grounds  for  believing  that  the  twelve  men  drawn  from  the  imme- 
diate vicinage  of  the  parties,  or  rather  of  the  fact  to  be  determined, 
decided  in  most  instances  from  their  own  personal  knowledge. 
Hence  arose,  as  we  know,  the  necessity  that  a  place  as  well  as 
time  should  be  avowed  in  pleading  every  fact.  We  know,  too,  that 
upon  one  issue,  that  arising  upon  the  plea  of  non  eat  factum^  the  wit- 
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nesses  named  in  the  deed,  as  they  usually  then  were,  instead  of  it; 
being  subscribed  by  them,  were  required  to  be  summoned  as  juro^^ 
joined  in  the  inquest,  and  united  in  the  verdict.  '^  But  seeing  the 
witnesses  named  in  a  deed  shall  be  joined  to  the  inquest,  and  shaU 
in  some  sort  join  in  the  verdict,  (in  which  case,  if  jury  and  witnesses 
find  the  deed  that  is  denied  to  be  the  deed  of  the  party,  the  adverse 
party  is  debarred  of  his  attaint,  because  there  is  more  than  twelve 
that  a£Srm  the  verdict,)  it  is  reason  that  in  that  case  of  joining, 
such  exception  shall  be  taken  against  the  witness  as  against  one 
of  the  jury,  because  he  is  in  the  nature  of  a  juror:"  1  Inst.  66. 
"Trial  by  jury,"  says  Sir  Francis  Palgrave,  "according  to  the 
old  English  law,  was  a  proceeding  essentially  different  from  the 
modern  tribunal  still  bearing  the  ancient  name,  by  which  it  has 
been  replaced,  and  whatever  merits  belonged  to  the  original  mode 
of  judicial  investigation — and  they  were  great  and  unquestionable, 
though  accompanied  by  many  imperfections — such  benefits  are  not 
to  be  exactly  identified  with  the  advantages  now  resulting  from  the 
great  bulwark  of  English  liberty.  Jurymen  of  the  present  day 
are  triers  of  the  issue :  they  are  individuals,  who  found  their 
opinion  upon  the  evidence,  whether  oral  or  written,  adduced  be- 
fore them ;  and  the  verdict  delivered  by  them  is  their  declaration 
of  the  judgment  which  they  have  formed.  But  the  ancient  jury- 
men were  not  empannelled  to  examine  into  the  credibility  of  the 
evidence  ;  the  question  was  not  discussed  and  argued  before  them ; 
they,  the  jurymen,  were  the  witnesses  themselves ;  and  the  verdict 
was  substantially  the  examination  of  those  witnesses,  who,  of  their 
own  knowledge,  and  without  the  aid  of  other  testimony,  afforded 
their  evidence  respecting  the  facts  in  question,  to  the  best  of  their 
belief.  In  its  primitive  form,  a  trial  by  jury  was,  therefore,  only 
a  trial  by  witnesses,  and  jurymen  were  distinguished  from  any 
other  witnesses  only  by  the  custom,  which  imposed  upon  them 
the  obligation  of  an  oath,  and  regulated  their  number,  and  which 
prescribed  their  rank  and  defined  its  territorial  qualification  from 
whence  they  obtained  their  degree  and  influence  in  society." 
Palgr.  248.  "  If  any  of  those  knights,  who  appeared  upon  the 
grand  assize,  happened  to  be  unacquainted  with  the  truth  of  the 
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miktter  they  were  rejected  and  others  chosen,  until  twelve  were 
unanimous.  If  the  jurors  professed  to  Know  the  truth,  but  dis* 
sented  from  one  another  in  their  statements  of  the  fact,  the  array 
was  *aflForced,'  that  is  to  say,  other  witnesses  were  sought  for, 
cognisant  of  the  disputed  allegation,  until  twelve  at  least  could 
be  found,  who  would  give  testimony,  for  that  number  was  deemed 
almost  indispensable."  lb.  247.  "  Trial  by  jury  was  an  appeal  to 
the  knowledge  of  the  country;  and  the  sheriff,  in  naming  his 
panel,  performed  his  duty  by  summoning  those  individuals  from 
amongst  the  inhabitants  of  the  country  who  were  best  acquainted 
with  the  points  at  issue.  If,  from  peculiar  circumstances,  the  wit- 
nesses of  a  fact  were  previously  marked  out  and  known,  then  they 
were  particularly  requested  to  testify.  Thus,  when  a  charter  was 
pleaded,  the  witnesses  named  in  the  attesting  clause  of  the  instru- 
ment, and  who  had  been  present  in  the  folk  mote,  the  shire  or  manor 
Court,  when  the  seal  was  affixed  by  the  donor,  were  included  in  the 
panel ;  and  when  a  grant  had  been  made  by  parol  the  witnesses  were 
sought  out  by  the  sheriff  and  returned  upon  the  jury."   lb.  248. 

When  the  system,  thus  sketched,  came  subsequently  in  the  pro- 
gressive advancement  of  population  and  wealth  to  be  of  necessity 
changed,  reasons  existed  of  sufficient  force  to  lead  to  the  adoption 
of  exclusionary  rules. 

It  was,  in  effect,  but  applying,  with  some  modification,  the  rules 
in  regard  to  the  competency  of  jurors,  who  were,  as  we  have  seen, 
both  witnesses  and  triers,  and,  therefore,  required  to  be  omni 
exceptions  majoreSj  to  witnesses  examined  before  them.  It  is  cer- 
tain, however,  that  from  the  earliest  periods,  of  which  authentic 
records  have  reached  us,  the  judges,  in  whose  presence  the  trial 
took  place,  have  exercised  the  power  of  determining  what  witnesses 
shall  be  heard  or  excluded,  and  what  evidence  shall  be  submitted 
to  the  jury.  The  jury  was  usually  composed  of  rude  and  illiterate 
men.  It  was  supposed  to  be  advisable  to  keep  from  them  alto 
gether,  not  only  all  which  was  not  clearly  relevant  to  the  issue, 
but  every  thing  coming  from  sources  open  to  suspicion.  Thus 
grew  up  a  technical  and  artificial  system :  and  as  jurors  became 
more  capable  of  exercising  their  functions  intelligently,  the  court9 
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have  struggled  constantly,  so  far  as  they  could  consistently  wita 
the  settled  principles  of  such  a  system,  to  open  the  door  as  wide  u 
possible  to  the  admission  of  all  evidence,  calculated  to  assist  in 
attaining  equal  justice  in  the  controversy.  Hence,  so  many  ndefl 
and  so  many  exceptions  to  every  rule :  so  many  chapters  where 
the  exceptions  cover  much  broader  ground  than  the  rule  itself. 

Let  us  consider  briefly  the  practical  operation  of  tho  simple 
change  proposed  of  abolishing  all  objections  to  the  competency  of 
witnesses  on  the  score  of  infamy  and  interest. 

I.  Of  infamy.  It  may  be  stated  briefly,  as  the  result  of  the 
cases,  that  judgment  against  any  person  for  treason,  felony,  or  the 
crimen  falsi^  renders  him  incompetent  to  testify.  The  crimen 
falsi  includes  forgery,  perjury,  subornation  of  perjury,  and  other 
crimes  affecting  the  administration  of  justice.  It  is  not  competent 
for  a  party,  when  a  person  is  offered  as  a  witness,  to  give  evidence 
to  prove  him  to  have  been  guilty  of  such  a  crime.  Even  the  ver- 
dict of  a  jury,  if  not  followed  by  judgment,  is  inadmissible.  Nor 
will  even  a  judgment  of  the  court  of  a  foreign  state  render  him 
incompetent,  though  it  is  admissible,  to  affect  his  credit.  If  a 
domestic  judgment  be  reversed,  though  for  mere  irregularity,  ifc 
restores  his  competency,  and  a  pardon  completely  rehabilitates  him, 
except  when  the  statute,  as  a  part  of  the  punishment,  expressly 
imposes  the  incapacity. 

Surely,  the  mere  statement  thus  given  condemns  the  rule  of  ex- 
clusion as  arbitrary  and  unreasonable  in  the  highest  degree.  The 
worst  criminals,  if  they  have  no  motive  to  commit  perjury,  will 
prefer  to  tell  the  truth,  and  the  fact  of  legal  infamy,  though  very 
strong  evidence,  if  such  motive  be  shown  to  exist,  that  they  are 
wanting  in  moral  principle  to  resist  it,  proves  nothing,  standing 
alone,  even  as  to  the  probability  of  perjury.  The  judgment  should 
in  all  cases  be  admissible  to  affect  credibility — and  the  very  dis- 
tinction established  between  a  foreign  and  domestic  judgment  is  a 
confession  of  the  unreasonableness  of  the  rule  of  exclusion.  It  is 
a  distinction  without  a  difference,  so  far  as  any  reason  bearing 
upon  the  probability  of  perjury  is  concerned.  In  like  manner  the 
reversal  of  the  judgment  for  error,  not  being  the  award  of  a  new 
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trial  on  the  merits,  surely  onght  not,  upon  any  sound  reason,  to 
restore  the  capacity  of  the  witness.  The  moral  taint  is  not  wiped 
out  by  such  a  reversal.  Nor  has  a  pardon  any  such  effect.  If, 
therefore,  a  heinous  crime  should  be  committed,  a  gross  fraud  or 
personal  injury  perpetrated,  or  important  money  transaction  take 
place,  and  no  one  present  but  a  legally  infamous  person,  howe^r 
much  his  testimony  and  all  the  circumstances  corroborating  ite. 
truth,  would  leave  no  doubt  upon  the  mind,  yet,  as  he  is  incompe- 
tent to  testify,  the  ends  of  public  and  private  justice  are  all  pros- 
trated, because  he  might  commit  perjury.  So  may  .any  witness, 
convicted  or  unconvicted,  and  the  business  of  the  tribunals  is  to 
sift  evidence,  to  weigh  its  credibility,  and  to  decide  upon  all  the 
light  which  can  be  thrown  upon  the  subject.  Had  the  incapacity 
been  confined  to  the  single  case  of  a  conviction  of  perjury,  some* 
thing  plausible  might  be  urged  in  its  favor.  But  why  should  trea- 
son exclude,  and  riot  not ;  murder  exclude,  and  assault  and  battery 
not;  robbery  exclude,  and  embezzlement  or  cheating  not.  The 
list  of  offences  might  be  gone  over,  and  when  you  came  to  settle 
what  crimes  do  and  what  do  not  indicate  that  want  of  moral  prin- 
ciple which  would  probably  produce  perjury,  no  line  of  demarca- 
tion can  possibly  be  drawn. 

11.  Interest.  The  rule  is  that  a  present  interest  in  the  event  of 
a  suit  excludes  the  witness.  But  it  must  be  a  certain  interest,  and 
then  no  matter  how  small  it  is.  If  contingent^  and  no  matter  how 
slightly  contingent,  then,  without  reference  to  its  character  or 
amount,  it  is  an  objection  to  credibility  only  and  not  to  compe- 
tency. The  only  son  and  heir  apparent  of  a  party,  who  is  claim- 
ing or  defending  a  valuable  estate,  is  heard  without  objection.  A 
gentleman  of  known  probity,  of  high  and  honorable  character,  of 
liberal  education,  of  wealth  and  station,  whose  word  in  the  society 
in  which  he  moves  would  be  taken  as  readily  as  his  bond,  is  ex* 
eluded  because  he  has  some  trifling  pecuniary  interest  which  ho 
is  unwilling,  and  which  it  would  be  unreasonable  to  expect  him  to 
release,  while  a  poor  wretched  dependent  of  one  of  the  parties,  a 
servant  or  retainer,  who  has  no  other  resource  but  his  bounty  or 
favor  for  his  daily  bread,  is  heard  without  scruple. 
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A  debtor  in  failing  circumstances  makes  a  bill  of  sale  of  his 
goods  to  a  friend.  They  are  levied  upon  by  one  of  his  creditors 
and  the  bona  fides  of  the  bill  of  sale  is  tried  between  the  vendor 
and  the  creditor.  The  legal  interest  of  the  debtor  is,  that  the 
creditor  should  recover ;  he  is,  accordingly,  an  incompetent  witness 
for  him,  but  competent  for  the  vendee  in  the  bill  of  sale.  Every 
day*s  experience  proves,  that  if  the  rule  of  exclusion  is  to 
be  based  upon  the  probabilities  of  falsehood,  the  case  should  be 
reversed. 

It  is  too  low  an  estimate  of  human  nature  to  presume  that  the 
force  of  pecuniary  interest  will  generally  or  even  probably  lead  to 
the  commission  of  wilful  perjury.  The  character  of  a  man  is  of 
more  value  in  the  society  where  he  lives,  than  the  amount  in  con- 
troversy in  any  ordinary  case.  Men  not  only  know  this,  but  they 
feel  it.  The  hazard  of  detection  is  great,  and  would  be  increased 
by  the  abolition  of  the  exclusionary  rule.  In  fact,  a  new  and 
valuable  security  would  thus  be  gained  for  the  truth  of  evidence. 
Pride  of  character  is  a  more  powerful  principle  of  action  than 
love  of  money,  and  when  it  comes  to  the  use  of  such  means  as 
falsehood  and  perjury,  it  will  instinctively  shrink  back  and  betray 
itself  in  all  but  the  most  abandoned  wretches,  whose  characters, 
in  general,  may  easily  be  proved  aliunde.  On  the  other  hand,  for 
one  case  gained  by  perjury  ninety-nine  have  been  lost  on  account 
of  the  parties  being  precluded,  by  artificial  rules,  from  submitting 
all  the  facts  to  the  tribunal  to  which  is  committed  the  decision  of 
their  cause. 

No  stronger  exposition  of  the  inconvenience  of  the  rule  of  exclu* 
sion  could  be  made  than  that  which  would  be  afforded  by  a  digest 
of  all  the  cases,  pro  and  con^  which  have  been  decided  in  this  conn- 
try  and  England,  upon  the  subject  of  the  incompetency  of  witnesses 
arising  from  interest.  How  often  are  collateral  issues  thus  intro- 
duced into  a  cause,  and  frequently,  after  years  of  litigation,  the 
decision  reversed  in  the  appellate  court,  and  sent  back,  because  a 
mistake  was  committed  in  the  admission  or  rejection  of  a  witness 
on  an  objection  of  this  sort — and  how  often  are  other  witnesses 
introduced  to  prove  a  witness  incompetent,  when,  if  the  same  rule 
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was  applied  to  them,  which  it  is  not,  issue  would  branch  out  upon 
issue,  and  the  decision  become  complicated  beyond  measure. 

Mr.  Bentham  here,  as  in  his  other  opinions,  while  he  has 
treated  the  general  subject  with  great,  though  eccentric  ability,  in 
his  elaborate  work  in  five  volumes  on  Judicial  Evidence,  has  gone 
to  extremes.  He  is  for  the  admission  of  everything,  however 
remote,  whether  in  the  witness's  own  personal  knowledge  or  the 
mere  hearsay  of  others,  even  cotemporaneous  declarations,  letters, 
and  papers  of  either  party  tending  to  throw  light  upon  the  sub- 
ject in  dispute.  There  certainly  ought  to  be  some  barriers  inter- 
posed against  the  manufacture  of  evidence ;  at  least  care  should 
be  taken  not  to  hold  out  encouragement  to  such  practices.  Such 
would  inevitably  be  the  consequence  of  interfering  with  those  most 
salutary  rules,  which  forbid  the  introduction  of  mere  hearsay,  what 
may  have  been  said  by  persons  not  produced  in  the  face  of  the 
court  and  subjected  to  cross-examination,  and  to  declarations  of 
the  party  himself,  which  may  be  cunningly  framed  with  an  eye  to 
a  future  lawsuit.  As  to  the  question  of  admitting  parties  to  the 
suit  as  competent  witnesses,  it  had  better  be  deferred  until  the 
experiment  of  admitting  those  affected  with  infamy  or  interest  is 
first  tried.  The  rule  adopted  in  New  York,  which  allows  a  party 
to  call  his  adversary  to  the  stand,  and  extract  from  him,  if  he  can, 
material  facts,  and  yet  leaves  him  at  liberty  still  to  contradict 
him,  seems  to  be  rather  a  dangerous  weapon  in  the  hands  of  an 
unscrupulous  man.  It  would  be  preferable  that  the  pleadings 
between  the  parties,  confirmed  by  their  respective  oaths  or  affirma- 
tions, ascertaining  thus  what  matters  of  fact  were  admitted  or 
denied,  should  be  submitted,  or,  at  all  events,  that  the  old  and 
tried  method  by  a  bill  of  discovery  should  be  retained  as  sufficient 
to  answer  every  valuable  purpose,  G.  S. 
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In  the  Supreme  Court  of  Vermont — General  Term^  Nov.,  1861, 

CLARE  COURSER   V9.   KOAH   POWERS.^ 

1.  A  jusliee  of  the  peace,  in  an  aeiion  against  himself  for  an  arrest  under  a  war- 
rant issued  bj  him,  cannot  justify,  if  he  had  not,  before  such  arrest,  taken  ths 
oath  of  office  prescribed  by  the  Constitution  of  the  State. 

2.  Nor  will  a  subsequent  administration  of  the  official  oath,  on  the  same  day  of  the 
arrest,  enable  him  to  do  so,  and  the  true  time  when  snoh  oath  was  taken  may  be 
shown. 

8.  Neither  will  the  taking  of  the  official  oath  under  an  election  to  the  same  office 
for  the  prerious  year  enable  him  to  justiQr ;  the  official  oath  is  only  commensurate 
with  the  appointment,  and  covers  only  the  existing  term  of  office. 

This  was  an  action  for  trespass  for  false  imprisonment,  and  was 
tried  by  the  Orange  County  Court,  at  the  June  term,  1860.  The 
defendant  pleaded  not  guilty,  and  gave  notice  of  a  special  justifi- 
cation. 

It  appeared  that  on  the  19th  day  of  July,  1859,  the  grand  jurors 

1  We  are  indebted  to  the  courtesy  of  Chief  Justice  Poland  for  the  following  TCiy 
able  and  satisfactory  opinion  and  review  of  the  cases,  upon  a  question  of  consi- 
derable practical  importance  to  public  ftinctionaries.  The  deference  expressed 
in  regard  to  a  doubt  of  our  own,  thrown  out  by  way  of  argument,  in  the  29  Ver- 
mont Reports,  is  more  than  full  compensation  for  our  loss,  in  removing  both  the 
doubt  and  difficulty,  at  the  same  time.  We  feel  the  less  disposition  to  attempt  any 
counter  argument,  since  the  decision  is  evidently  in  the  right  direction,  in  attempt- 
ing to  make  something  of  official  oaths,  which  the  practice  of  public  functionaries 
seems,  sometimes,  to  be  doing  all  it  can,  wholly  to  abrogate.  My  own  former 
doubts,  whether  the  oath  of  office  could  any  longer  be  regarded  as  matter  of  sub- 
stance, was  evidently  based  mainly  upon  the  results  of  practical  experience,  in 
seeing  the  utter  uselessness  of  such  a  ceremony,  which  is  wholly  without  any  penil 
sanction,  and,  in  the  mi^jority  of  cases,  apparently,  quite  as  void  of  all  religious 
sanction,  binding  the  conscience  of  the  incumbent.  But  we  admire  to  find  Courts 
attempting  to  hold  on  firmly  by  the  principles  upon  which  the  foundations  of  our 
Government  are  laid  ;  even  while  their  house  is  tumbling  about  their  ears,  in  con- 
sequence of  the  utter  disregard  of  the  spirit  and  force  of  those  dead  forms  into 
which  it  is  certainly  a  commendable  zeal  to  attempt  to  infuse  some  shadow  of  life 
and  energy.  We  say,  with  the  full  apprecilttion  of  the  solemnity  of  our  wordi^ 
God  prosper  the  effort.  I  F.  B. 
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of  Tlietford  made  complaint  to  the  defendant,  as  justice  of  the 
peace,  against  the  plaintiff,  and  the  defendant,  as  such  justice,  there- 
apon  issued  his  warrant  against  the  defendant,  who  was  arrested 
thereon  about  eight  o'clock  in  the  morning,  and  was  detained  by 
the  oflScer  until  near  night,  when  he  gave  bail  and  was  released. 

It  appeared  that  the  defendant  was  duly  appointed  and  commis- 
sioned as  a  justice  of  the  peace  for  the  year  commencing  December 
1,  1858,  but  had  not  taken  the  oath  of  oiSce  when  said  warrant 
was  issued,  but  did  take  such  oath  about  two  o'clock  in  the  after- 
noon of  said  19th  day  of  July,  1859. 

It  also  appeared  that  the  defendant  held  the  office  of  justice  of 
the  peace  for  the  previous  year,  and  that  within  that  year  he  duly 
took  the  oath  of  office. 

The  defendant  objected  to  the  evidence  offered  by  plaintiff  to 
prove  at  what  time  the  official  oath  was  administered  to  the  de  • 
fendant  on  said  ]9th  day  of  July,  1859,  and  the  Court  received 
the  same,  subject  to  such  objection. 

It  was  thereupon  agreed  by  the  parties  that  the  Court  should 
assess  the  plaintiff's  damages,  and  that,  if  the  Supreme  Court 
should  decide  that  such  evidence  was  admissible,  and  that  upon  the 
whole  case  the  plaintiff  was  entitled  to  recover,  the  plaintiff  should 
recover  final  judgment  for  such  damages  in  the  Supreme  Court. 

The  Court  assessed  the  plaintiff's  damages  at  five  dollars. 

The  County  Court  gave  judgment  for  the  defendant. 

The  plaintiff  filed  his  exceptions  thereto,  and  brought  the  case 
into  this  Court. 

The  case  was  argued  by 

Howard  and  Collins^  for  plaintiff,  and  by 

C.  W.  Cflarkey  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Poland,  Ch.  J. — The  question  presented  by  this  ease  is,  whether 
a  justice  of  the  peace  can  justify  an  arrest  upon  a  warrant,  issued 
and  signed  by  him,  before  he  has  taken  the  official  oath  required  by 
the  Constitution  of  the  State.  The  defendant  insists  that  it  was 
not  necessary  that  he  should  take  such  official  oath  in  order  to 
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justify  under  the  warrant ;  that  this  requirement  of  the  constitu 
tion  is  merely  directory. 

If  this  cannot  be  maintained,  then  the  defendant  contends  that 
the  oath  taken  by  him,  as  a  justice  of  the  peace  for  the  previous 
year,  when  he  held  the  office,  extended  over,  and  covered  the  suc- 
ceeding year,  when  the  warrant  was  issued ;  and  also,  that  the 
administration  of  the  oath  subsequent  to  the  arrest  of  the  plaintiff, 
on  his  warrant,  had  relation  back,  and  covered  the  whole  of  that 
day,  upon  the  doctrine  that  in  law  there  are  no  fractions  of  a  day. 

Upon  the  two  grounds  last  named  the  Court  have  experienced  no 
difficulty.  Where  a  person  is  elected,  or  appointed  to  an  office  for 
a  fixed  term,  and  takes  the  oath  of  office,  the  oath  is  commensurate 
with  the  appointment,  and  covers  that  official  term,  and  no  more. 
If  the  same  person  be  re-appointed  or  re-elected,  he  holds  his  office 
under  the  new  appointment  or  election,  and  must  be  inducted  into 
office  in  the  same  manner  as  at  the  first.  This  was  held  to  be  the 
law  in  relation  to  official  bonds,  in  the  case  of  Orange  County 
Bank  vs.  Mann  et  aZ.,  on  the  present  circuit.  The  doubt  in  that 
case  arose  from  the  general  language  made  use  of,  which,  without 
any  violence,  might  include  the  performance  of  the  same  duties 
under  another  election.  Nor  do  we  regard  this  as  a  case  in  which 
the  rule,  that  in  law  there  are  no  fractions  of  a  day,  properly 
applies.  This  rule  has  in  general  been  held  applicable  to  transac- 
tions of  a  public  character,  such  as  legislative  acts,  or  public  laws, 
or  such  judicial  proceedings  as  are  matters  of  record,  when  parol 
testimony  would  be  inadmissible  to  prove  any  thing  in  relation  to 
them,  and  if  it  were  received,  and  an  issue  of  fact  allowed  to  be 
made  in  every  case  when  they  came  in  (  uestion,  would  lead  to 
uncertainty  and  confusion.  Hence,  as  a  rule  of  policy,  as  well  as 
of  law,  the  day  on  which  such  act  was  done,  as  shown  by  the  record, 
is  either  wholly  included  or  excluded  from  its  operation.  But  this 
doctrine  is  never  applied  in  mere  private  transactions,  involving 
rignts  between  individuals,  either  of  property,  or  for  an  injury  to 
the  person  of  one  by  the  act  of  another ;  there  the  true  time,  when 
an  act  was  done,  or  a  right  or  authority  acquired  by  one,  may 
always  be  shown.    We  do  not  regard  the  taking  of  the  official  oath 
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by  the  defendant  as  being  an  act  of  that  public  character,  coming 
within  the  rule,  and  if  the  arrest  of  the  plaintiff,  upon  the  defend- 
ant's warrant,  was  an  illegal  and  unjustifiable  act,  as  against  the 
defendant,  if  he  had  not  taken  the  oath  when  the  arrest  was  made, 
we  think  it  was  admissible  for  the  defendant  to  prove  when  such 
oath  was  taken. 

The  whole  subject,  as  to  when  this  rule  of  law  applied  is  tho- 
roughly examined  and  discussed  by  that  eminent  jurist,  the  late 
Judge  Prentiss,  in  a  case  before  him  in  the  District  Court,  reported 
in  the  20th  Vermont  Reports,  658,  and  we  refer  to  that  opinion 
as  embodying  the  true  view  of  the  law  on  the  subject. 

We  are,  therefore,  brought  to  the  direct  question,  whether  the 
defendant  can  justify  the  arrest  of  the  plaintiff,  upon  his  warrant, 
he  not  having  taken  the  official  oath.  The  Constitution  of  the  State, 
second  part,  section  29,  provides  that  every  officer,  whether  judi- 
cial, executive,  or  military,  in  authority  under  this  State,  before 
he  enters  upon  the  execution  of  his  office,  shall  take  and  subscribe 
the  oath  of  allegiance  to  the  State,  and  the  oath  of  office,  and  gives 
the  form  in  which  each  shall  be  administered.  The  defendant 
having  been  duly  elected  and  commissioned  as  a  justice  of  the 
peace,  held  the  office  under  such  an  apparent  title,  that  if  he  as- 
sumed to  act  as  such,  he  was  undoubtedly  a  justice  de  facto ;  so 
that  as  to  third  persons  his  acts  must  be  regarded  as  legal,  and 
could  not  be  brought  in  question.  But  here  the  defendant,  himself^ 
is  called  upon  in  an  action  to  justify  an  arrest  made  by  his  com- 
mand, and  all  the  cases  agree  that  in  such  case  the  officer  must 
show  every  thing  done  necessary  not  only  to  his  legal  election  or 
appointment,  but  also  to  his  legal  induction  into  office. 

The  reason  for  this  distinction  is  obvious,  and  founded  in  good 
sense  and  substantial  justice.  Third  persons,  who  are  called  upon 
to  act  under  the  authority  of  public  officers,  or  who  have  occasion 
to  avail  themselves  of  the  official  aid  of  such  officers,  are  not  sup- 
posed to  know,  or  to  have  the  means  of  readily  ascertaining, 
whether  such  officers  have  complied  with  all  the  necessary  legal 
requirements  to  qualify  them  to  perform  their  duties,  but  if  such 
officer  has  heen  legally  elected  or  appointed,  and  is  in  the  per^ 
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formance  of  the  duties  of  his  ofSce,  they  have  a  right  to  presume 
that  he  has  taken  all  the  necessary  steps  to  his  due  qualification. 

But  the  officer  himself  has  no  such  immunity,  because  there  is 
no  occasion  for  it,  as  he  must  always  know  whether  he  has  com- 
plied with  the  requirements  of  the  law  in  his  induction  or  qualifi- 
cation to  the  office. 

This  Question  has  been  before  this  Court  to  some  extent  in 
former  cases,  though  not  expressly  and  directly  adjudicated.  In 
Adams  vs.  Jacksony  2  Aik.  145,  the  plaintiff  claimed  title  to  the 
land  in  question,  under  a  deed  from  a  constable  who  had  sold  the 
land  for  taxes. 

The  record  was  produced  of  the  election  of  the  constable,  upon 
which  was  the  word  $warn.  It  was  considered  doubtful  whether 
this  was  sufficient  evidence  that  the  constable  was  legally  sworn, 
out  the  Court  held  that  the  constable  being  in  office  under  a 
valid  election,  he  was  de  facto  an  officer,  and  the  legality  of  his 
acts  could  not  be  called  in  question  between  third  persons.  The 
distinction  between  officers  defactOj  whose  official  acts  bind  third 
persons,  and  officers  de  jurty  who  may  themselves  justify  theii 
official  acts,  is  very  clearly  defined  by  Skinner,  Ch.  J.,  and  th6 
whole  argument  of  the  opinion  proceeds  upon  the  ground,  that  in 
order  to  make  an  officer  de  jure  he  must  have  taken  the  official 
oath.  Andrews  vs.  Chase,  5  Vt.  409,  was  an  action  of  trespass 
against  a  highway  surveyor  for  property  taken  and  sold  for  the 
payment  of  taxes  against  the  plaintifil 

The  defendant  was  sworn  before  a  justice  of  the  peace  on  a  day 
subsequent  to  the  meeting  at  which  he  was  elected.  The  plaintiff 
claimed  that  it  should  appear  by  the  record  that  he  was  sworn, 
and  that  the  oath  should  have  been  administered  by  the  town 
clerk,  or  one  of  the  selectmen.  The  Court  held  that  the  plaintiff 
was  properly  sworn,  and  that  it  need  i^ot  appear  of  record.  In 
this  case  also,  it  is  rather  assumed  than  decided,  that  unless  the 
defendant  had  been  properly  sworn,  he  could  not  justify  his  act 
of  taking  the  plaintiff's  property. 

In  Putnam  vs.  Dutton,  8  Vt*  896,  it  was  objected  to  an  auditor's 
report  that  it  did  not  appear  therefrom  that  the  auditor  was  sworn. 
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but  proof  was  made  in  Conrt  that  he  was  in  fact  sworn.  The  Court 
decided  that  it  need  not  appear  from  the  report  that  the  auditor 
was  sworn,  and  that  unless  the  contrary  was  proved,  it  would  be 
presumed  he  was,  as  the  statute  then  required  it.  In  the  opinion 
of  the  Court,  Redfield,  J.,  says :  ''  It  is  true  the  statute  requires 
the  auditor  to  be  sworn,  and  if  he  proceeds  without  being  sworn, 
and  this  is  made  to  appear  in  the  proper  mode,  the  report  could 
not  be  accepted.'* 

In  McQrtgor  vs.  Bahh  et  at,  14  Vt.  428,  the  que&tion  was 
whether  the  official  acts  of  a  justice  of  the  peace,  who  also  held 
the  office  of  deputy  postmaster,  were  valid  between  third  persons. 
Williams,  Ch.  J.,  who  delivered  the  judgment  of  the  Court,  dis- 
cusses at  length  the  distinction  between  an  officer  de  faetOy  whose 
acts  are  valid,  as  respects  third  persons,  but  invalid,  as  respects 
himself,  and  an  officer  de  jurcy  who  can  himself  justify,  and  cites 
with  approbation  the  case  in  5th  Mass.,  where  it  was  held  that  an 
officer  not  duly  sworn  could  not  justify  his  acts  in  an  action  against 
himself.  The  same  question  has  been  before  the  Courts  in  other 
States,  and  by  implication,  at  least,  decided. 

Oolbum  vs.  JElli$  et  aL^  5  Mass.  427,  was  an  action  for  an  as- 
sault and  false  imprisonment ;  the  defendants  justified,  as  parish 
assessors,  and  the  point  directly  decided  by  the  Court  was,  that 
the  record  of  the  official  oath  of  the  defendants,  did  not  show  that 
they  were  properly  sworn  into  office,  and  judgment  was  rendered 
for  the  plaintiff.  No  question  was  made,  as  appears  by  the  case, 
either  by  Court  or  counsel,  but  that  this  was  necessary  to  enable 
defendants  to  justify  the  arrest  of  the  plaintiff. 

In  Wells  et  al  vs.  BattelU  et  a/.,  11  Mass.  477,  the  direct  point 
decided  was,  as  to  the  power  of  a  parish  clerk  to  amend  his  record, 
80  as  to  show  that  the  defendants  were  duly  sworn  as  assessors. 

In  Buehnam  vs.  Rugglee^  15  Mass.  180,  it  was  held  that  a  levy  of 
an  execution  upon  real  estate,  made  by  a  deputy  sheriff,  who  had 
not  been  duly  sworn  as  such,  was  valid  between  the  debtor  and 
creditor,  upon  the  ground  that  he  was  a  good  officer  de  facto. 
Both  these  cases,  by  implication,  clearly  recognise  the  doctrine, 
that  to  make  a  public  officer,  such  de  jure^  so  that  he  can  protect 
18 
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himself  nnder  Ms  official  shield,  he  must  take  the  official  oath, 
when  one  is  required  by  law. 

In  People  vs.  OollinSy  7  Johns.  549,  it  was  held  that  the  acts  of 
commissioners  of  highways,  who  had  not  been  sworn  into  office, 
were  valid  as  to  third  persons,  on  the  ground  they  were  officers 
de  facto. 

In  New  Hampshire  the  question  seems  to  have  been  more 
directly  decided.  The  Constitution  of  that  State,  is  very  similar 
to  our  own  in  this  respect,  except,  that  it  does  not  apply  to  town 
officers.  But  by  statute  in  that  State,  all  town  officers,  before  they 
enter  upon  the  performance  of  official  duties,  are  required  to  take 
the  official  oath. 

In  Johnston  vs.  Wilson  et  aZ.,  2  N.  H.  202,  it  was  decided  that 
in  an  action  against  a  town  collector  for  property  seized  for  taxes, 
the  defendant  could  not  justify  the  taking  unless  he  had  been  duly 
sworn  into  office.  The  arguments  of  the  counsel  are  not  given,  so 
that  it  cannot  be  known  what  ground  was  claimed,  but  the  point 
is  discussed  with  the  usual  fulness  of  learning  that  characterized 
Judge  Woodbury,  and  is  directly  decided. 

In  Proprietors  of  Cardigan  vs.  Page^  6  N.  H.  182,  it  was  decided 
that  a  sale  of  lands  by  a  town  collector  for  taxes  was  void,  unless 
it  appeared  by  the  record  that  such  collector  had  taken  the  oath 
prescribed  by  law.  It  will  be  noticed  that  under  a  similar  state 
of  facts,  this  Court  held,  in  Adams  vs.  Jackson,  tM  sup.^  that  the 
acts  of  the  collector  were  valid  as  an  officer  de  facto. 

In  a  subsequent  case,  Blake  vs.  Sturtevant  et  at,  12  N.  H.  567, 
Upham,  J.,  speaking  of  this  case,  says :  "  This  case  is  now  quali- 
fied in  those  instances  where  third  persons  are  interested,  where  it 
is  merely  necessary  to  show  an  officer  defado,  but  the  rule  is  cor- 
rectly laid  down  in  all  cases  where  an  individual  must  be  shown  to 
be  an  officer  de  jure^  The  last  named  case  was  an  action  against 
the  selectmen  of  Keene  for  causing  the  plaintiff's  oxen  to  be  sold 
for  taxes,  and  it  was  held  that  the  defendants  could  not  justify 
their  official  acts,  without  proving  that  they  were  duly  qualified 
by  taking  the  oath  prescribed  by  law,  that  without  this  they  were 
not  officers  de  jure. 
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In  Cavii  yb.  Robimon,  9  N.  H.  524,  it  was  decided  that  a  collector 
of  taxes  duly  elected  by  the  town,  could  not  justify  a  taking  of 
property  for  taxes,  unless  he  had  duly  taken  the  oath  of  office. 
The  same  principle  was  again  affirmed  in  Ainsworth  vs.  Dean^  1 
Foflt.  400,  and  in  several  other  cases  in  New  Hampshire.  In 
Maryland  their  State  Constitution  has  a  provision  in  nearly  the 
same  language  as  our  own,  requiring  all*  officers  to  take  and  sub- 
scribe the  oath  of  office  before  they  enter  upon  its  duties. 

In  Thonuu  vs.  Owen$^  4  Maryland,  189,  the  question  arose  in 
the  following  form :  The  plaintiff  was  elected  controller  of  the  trea- 
sury on  the  5th  of  November,  1851,  and  duly  commissioned,  but 
did  not  take  the  official  oath  until  the  24th  of  February,  1852. 
The  plaintiff  claimed  that  his  salary  commenced  at  the  time  of  his 
election  and  date  of  his  commission.  The  defendant,  who  was 
treasurer  of  the  State,  refused  to  pay,  except  from  the  time  the 
plaintiff  took  the  oath  of  office,  and  the  question  before  the  Court 
was,  which  was  right.  The  Court  decided  in  favor  of  the  defend- 
ant. Le  Grand,  Ch.  J.,  said,  "  Now  we  hold  that  the  late  controller 
could  not  be  considered  as  an  officer  until  he  was  qualified  by  taking 
the  oath  prescribed  by  the  fourth  section  of  the  first  article.  After 
his  election  and  commission  by  the  Governor,  he  had  the  right  to 
invest  himself  with  the  powers  and  entitle  himself  to  the  salary, 
by  qualifying  in  the  manner  pointed  out  by  the  constitution,  but 
until  he  actually  did  qualify,  he  was  no  more  controller  than  any 
other  citizen,  his  qualification  being  an  indispensable  prerequisite 
to  his  investiture  with  the  authority  and  responsibilities  of  the 
office."  We  have  found  no  decision  in  conflict  with  the  caseB 
above  referred  to. 

In  considering  the  effect  of  this  provision  of  the  constitution,  it 
is  proper  to  refer  to  the  common  law  on  the  subject,  and  the  im- 
portance which  had  ever  been  attached  to  oaths  in  England,  from 
whence  our  0¥m  law  is  mainly  derived.  By  the  common  law  all 
officers  of  justice  were  bound  to  take  an  oath  for  the  due  execu 
lion  of  justice ;  though  it  was  held  that  if  such  promUsory  oath 
were  broken,  the  violators  eould  not  be  punished  for  perjury,  but 
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Bhoald  be  punished  by  a  severe  fine :  Joe.  Law  THdwnary^  titU 
Oath,  Wood's  Inst.  412. 

The  acts  of  Parliament  requiring  oaths  of  every  person  ap- 
pointed to  perform  any  office,  trust,  or  duty,  are  very  numerous, 
and  not  only  for  such  purposes,  but  oaths  applying  to  particular 
classes,  and  sometimes  to  the  whole  people,  as  the  test  baths,  oath 
of  supremacy,  &c.,  important  events,  not  only  in  the  legal,  but 
also  in  the  political  history  of  that  Government.  It  was  ever 
regarded  as  an  important  guaranty  for  the  due  performance  of 
any  public  office  or  duty,  that  the  person  to  perform  it  should,  in 
a  public  and  solemn  manner,  call  God  to  witness  his  promise  to  be 
just  and  faithful  in  the  administration  of  it. 

Such  being  the  estimation  of  the  importance  and  value  of  oaths, 
when  our  Constitution  was  formed,  we  cannot  suppose  that  our 
ancestors,  in  making  this  requirement  and  express  provision  of  the 
fundamental  law  of  the  State,  intended  it  to  be  merely  directory, 
and  to  be  obeyed  or  not,  at  the  pleasure  of  her  public  servants. 
Their  idea  was  similar,  as  we  think,  to  that  expressed  by  a  very 
ancient  English  writer,  who  says,  "  Anciently,  at  the  end  of  a 
legal  oath  was  added,  so  help  me  God  at  his  holy  dome,  i.  e.,  judg- 
ment, and  our  ancestors  would  not  believe  that  a  man  could  be 
BO  wicked  as  to  call  God  to  witness  any  thing  which  was  not  true, 
but  that  if  any  one  should  be  perjured,  he  must  continually 
expect  that  God  would  be  the  revenger."  We  are  of  opinion, 
therefore,  that  the  official  oath  required  by  the  constitution  is  a 
necessary  requisite  to  the  legal  induction  into  office,  and  that  any 
person  who  has  been  legally  elected  or  appointed  to  such  office, 
and  assumes  its  duties  without  taking  the  oath,  cannot  be  regarded 
as  an  officer  de  jure,  and  cannot,  therefore,  in  an  action  against 
himself  justify  under  his  official  character.  This  view,  we  believe, 
is  not  only  in  accordance  with  principle  and  authority,  but  also  in 
harmony  with  the  general  understanding  and  practice  of  the  peo- 
ple, of  the  legal  profession,  and  judicial  tribunals  of  the  State  ever 
since  the  constitution  was  formed.  We  have  examined  this  subject 
with  the  more  care,  in  consequence  of  an  opinion  advanced  by  a 
late  distinguished  judge  of  this  Court,  in  giving  the  judgment  of 
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the  Court  in  Taylor  vs.  NiehoU  et  aZ.,  29  Vt.  104,  to  the  eflFect 
chat  this  requirement  of  the  official  oath  is  mere  form,  and  should 
be  regarded  as  directory  merely.  The  action  was  on  a  receipc 
given  by  the  defendants  to  the  plaintiff  as  sheriff,  and  the  defence 
was  that  the  sheriff  never  gave  any  legal  recognisance  as  such,  and 
therefore  never  became  legally  sheriff.  The  Court  inclined  to  con- 
sider the  recognisance  itself  valid,  but  held,  that  whether  so  or 
not,  as  the  plaintiff  was  a  good  officer  defacto^  and  the  attachment, 
therefore,  legal  between  the  parties,  and  as  this  suit  was  merely 
to  enforce  the  attachment  for  the  benefit  of  the  creditor,  the  action 
could  be  maintained.  It  does  not  appear  from  the  case  that  any 
question  arose  as  to  the  plaintiff  having  taken  the  oath  of  office, 
and  what  was  said  on  this  point  by  the  learned  judge  was  merely 
by  way  of  illustration,  and  probably  without  particular  examina- 
tion of  the  precise  point  involved  in  his  observation. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment 
rendered  for  the  plaintiff  for  the  damages  assessed  by  the  County 
Court. 


In  the  DUtriet  Court  of  the   United  Statee  for  the  District  of 

Wisconsin. 

THE   UNITED   STATES   VS.  THE  PROPELLER   "  SUN." 

1.  A  Tessel  propelled  in  whole  or  in  part  by  steam,  is  not  liable  to  a  penalty  for 
transporting  goods,  wares  and  merchandise,  without  inspection  of  the  hull  and 
boilers,  under  the  act  of  Congress  of  August  80, 1862.  The  penalty  is  alone  for 
transporting  passengers. 

2.  An  answer  to  a  libel  of  information  must  be  full  and  explicit  to  each  article.  It 
most  deny  the  charges,  or  confess  and  ayoid  them  by  proper  ayerments  of  facts. 

Quere. — Can  a  yessel  belonging  at  the  port  of  Buffalo,  where  inspectors  are  located 
by  the  act  of  August  80,  1862,  be  inspected  at  the  port  of  Chicago  ? 

The  opinion  of  the  Court  was  delivered  by 

MiLLEB,  J. — By  the  information  this  propeller  was  seized  by 
the  Collector  at  the  port  of  Milwaukee,  on  the  6th  of  October, 
1861,  for  the  following  causes : 
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Ist.  That  on  the  20th  of  September,  1861,  the  propeller  did 
transport  goods  and  passengers  from  Milwaukee  to  Goderich,  in 
Canada,  without  first  having  complied  with  an  act  of  Congress, 
approved  July  7,  1838,  entitled  *^  an  act  to  provide  for  the  better 
security  of  the  lives  of  passengers  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam,"  and  the  act  of  August  30,  1852, 
entitled  "an  act  to  amend  an  act,"  &c.,  in  this,  that  the  hull  of 
said  propeller  had  not  been  inspected  pursuant  to  the  provisions 
of  the  ninth  section  of  the  last  act  within  one  year  prior  to  the 
20th  of  September,  1861.  For  each  of  said  violations  a  penalty 
of  five  hundred  dollars  is  claimed. 

2d.  That  on  the  28th  of  September,  1861,  the  vessel  did  trans- 
port goods  and  passengers  from  the  port  of  Goderich  to  the  port 
of  Milwaukee,  without  inspection  of  her  boilers,  and  for  each  viola- 
tion of  the  act  a  penalty  of  five  hundred  dollars  is  claimed. 

Respondent  answers,  that  the  vessel  was  licensed  at  Buffalo,  and 
was  employed  in  the  business  of  commerce  and  navigation  between 
the  ports  of  Chicago  and  Milwaukee,  on  lake  Michigan,  and  the 
port  of  Goderich,  in  Canada.  That  the  hull  and  boilers  of  the 
vessel  were  inspected  at  the  port  of  Chicago,  and  certificate  issued 
on  the  19th  of  September,  1860,  and  on  the  8th  of  September, 
1861,  before  the  certificate  had  expired,  respondent  caused  an 
application  to  be  made  to  the  inspectors  at  Chicago,  for  the  inspe^ 
tion  of  the  hull  and  boilers  of  the  propeller ;  and  on  the  28th  of 
the  same  month  a  second  application  was  made. 

At  the  time  of  the  first  application  the  inspectors  were  absent 
from  Chicago,  and  at  the  time  of  making  the  second  application 
the  inspectors  had  not  the  pumps  and  necessary  machinery  for 
making  the  inspection,  and  that  one  of  the  inspectors  was  then 
absent.  The  propeller  was  inspected  at  Chicago  on  the  8th  of 
October  following,  when  a  certificate  was  issued  by  the  inspectors; 
and  there  are  no  local  inspectors  on  lakes  Huron  and  Michigan. 

To  the  answer,  the  District  Attorney  filed  exceptions:  That 
respondent  had  not  fully  and  distinctly  answered  the  libel,  and 
the  matters  set  forth  are  immaterial  and  irrelevant. 

Before  considering  the  exceptions,  it  may  be  proper  to  inquire 
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what  the  respondent  should  answer  to.  The  libel  is  intended  tc 
charge  that  the  propeller  is  liable  to  a  penalty  of  five  hundred 
dollars,  for  carrying  goods,  &c.,  and  a  like  penalty  for  carrying 
passengers  from  Milwaukee  to  Goderich,  and  similar  penalties  for 
carrying  goods  and  passengers  from  Goderich  to  Milwaukee,  with- 
out having  been  first  inspected,  as  required  by  the  acts  of  July  7, 
1838,  and  August  30,  1852. 

The  act  of  July  7,  1838,  5  Statutes,  804,  entitled  "an  act  to 
proride  for  the  better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  in  whole  or  in  part  by  steam,'*  directs  in  sec- 
tion 2 :  "  that  it  shall  not  be  lawful  for  the  owner,  master,  or 
captain  of  any  steamboat,  or  vessel  propelled  in  whole  or  in  part 
by  steam,  to  transport  any  goods,  wares  or  merchandise,  or  pas- 
sengers, in  or  upon  the  bays,  lakes,  rivers,  or  other  navigable 
waters  of  the  United  States,  without  having  first  obtained  from 
the  proper  oflScer  a  license  under  the  existing  laws,  and  without 
having  complied  with  the  conditions  imposed  by  this  act ;  and  for 
each  violation  of  this  section  the  owners  of  said  vessel  shall  forfeit 
and  pay  to  the  United  States  the  sum  of  five  hundred  dollars,  the 
one-half  to  the  use  of  the  informer,  and  for  which  sum  or  sums  the 
steamboat  or  vessel  so  engaged  shall  be  liable,  and  may  be  seized 
and  proceeded  against  summarily,  by  way  of  libel,  in  any  District 
Court  of  the  United  States  having  jurisdiction  of  the  offence." 
The  act  then  directs  the  appointment  and  duties  of  inspectors  of 
hulls  and  boilers  of  such  boats  and  vessels. 

The  act  approved  August  30,  1852,  10  Statutes,  61,  is  an  act 
to  amend  the  act  of  July,  1838.  The  first  section  directs :  "That 
no  hcense,  registry,  or  enrolment  under  the  provisions  of  this  or 
the  act  to  which  this  is  an  amendment,  shall  be  granted,  or  other 
papers  issued  by  any  collector  to  any  vessel  propelled  in  whole  or 
in  part  by  steam,  and  carrying  passengers,  until  he  shall  have 
satisfactory  evidence  that  all  the  provisions  of  this  act  have  been 
folly  complied  with ;  and  if  any  such  vessel  shall  be  navigated, 
with  passengers  on  board,  without  complying  with  the  terms  of 
this  act,  the  owners  thereof  and  the  vessel  itself  shall  be  subject 
to  the  penalties  contained  in  the  second  section  of  the  act  to  which 
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this  is  an  amendment."     The  whole  object  and  scope  of  the  laat 
act  was  to  provide  for  the  better  security  of  the  lives  of  passen- 
gers, and  it  provides  a  full  and  perfect  system  for  the  inspection 
of  the  hulls  and  boilers  of  vessels  propelled  in  whole  or  in  part  by 
steam,  and  carrying  passengers.     By  the  section  of  the  act  aboTa 
quoted,  the  penalty  prescribed  in  the  second  section  of  the  act  of 
July,  1838,  is  continued  as  to  vessels  navigated  with  passengers 
on  board,  without  complying  with  the  terms  of  the  act  in  regard 
to  inspection.     The  penalty  in  the  act  of  July,  1838,  for  trans- 
porting goods,  wares,  and  merchandise  on  vessels  not  inspected,  is 
not  embraced  in  the  act  of  August,  1852 ;  and  by  this  last  act  all 
parts  of  laws  heretofore  passed,  which  are  suspended  by,  or  incon- 
sistent with  the  act,  are  repealed.     That  provision  in  the  act  of 
July,  1838,  was  outside  of  the  object  of  the  act,  and  in  the  subse- 
quent act  it  is  entirely  omitted.     In  this  respect  the  two  acts  ar^ 
inconsistent,  and  the  provision  of  the  last  act  must  prevail.     This 
is  a  penal   statute,   and   it   must   be   construed    literally.     The 
respondent  is  not  required  to  answer  that  part  of  the  libel,  of 
information  claiming  a  penalty  for  transporting  on  this  propeller, 
goods,  wares,  or  merchandise,  without  previous  inspection  of  her 
hull  and  boilers. 

The  exceptions  to  the  answer  will  have  to  be  allowed. 

The  answer  neither  denies  nor  confesses  the  charges.  The 
respondent  must  fully  and  explicitly  answer  the  several  articles 
of  the  libel.  He  must  deny  the  several  articles,  or  confess  and 
avoid  them  by  a  proper  allegation  of  facts. 

By  the  answer,  the  propeller  was  licensed  at  the  port  of  Buffalo 
Creek,  on  the  5th  of  April,  1861.  There  is  no  allegation  that 
since  then  she  has  been  transferred  to  any  other  port.  It  is  also 
alleged  that  her  hull  and  boilers  were  inspected  at  the  port  of 
Chicago,  on  the  19th  of  September,  1860 ;  and  that  before  the 
certificate  expired,  and  again  on  the  28th  of  September,  1861, 
application  was  made  to  the  inspectors  at  Chicago  for  inspection; 
which  was  not  done  for  the  reasons  stated.  It  is  not  alleged  that 
the  application  was  in  writing,  as  the  law  requires ;  nor  does  it 
appear  that  the  inspectors  at  Chicago  had  any  official  right  to 
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perform  the  duty.  By  section  9  of  the  act  of  August,  1852, 
inspectors  were  directed  to  be  appointed  at  Buffalo,  which  was  the 
port  where  this  propeller  belonged.  The  inspectors  are  to  per- 
form the  services  required  of  them  by  the  act,  within  the  respective 
districts  for  which  they  shall  be  appointed ;  and  by  the  twelfth 
specification  of  the  section,  the  Board,  when  thereto  requested, 
shall  inspect  steamers  belonging  to  districts  where  no  such  Board 
is  established.  If  this  propeller  belongs  at  the  port  of  Buffalo 
Greek,  it  is  questionable  whether  a  certificate  of  inspection  at  the 
port  of  Chicago  should  be  adjudged  a  compliance  with  the  law. 
But  this  subject  can  be  more  maturely  examined  hereafter. 


THE   UNITED  STATES  V9.  THE  STEAMBOAT   "SENECA.*' 

A  steunboftt  employed  in  transporting  passengers  between  ports  in  the  same  State. 
is  not  liable  to  a  penalty  for  not  haying  the  huU  and  boilers  inspected  under  the 
act  of  Congress  of  Augost  80,  1852,  and  the  District  Court  has  no  jurisdiction. 

The  opinion  of  the  Court  was  delivered  by 

Miller,  J. — It  is  propounded  in  the  information,  that  at  the 
port  of  Superior,  on  Lake  Superior,  in  this  District,  the  Collector 
of  Customs  for  the  Collection  District  of  Michilimackinac,  did 
seize  said  steamboat  and  now  holds  her  in  his  custody  within  this 
District,  as  forfeited  to  the  United  States  for  carrying  and  trans- 
porting goods  and  passengers  between  the  ports  of  Superior  and 
Bayfield,  on  Lake  Superior,  within  this  State,  without  license  and 
the  inspection  of  her  hull  and  boilers  required  by  the  Acts  of  Con- 
gress of  July  7th,  1838,  and  August  80th,  1852,  and  in  violation 
of  those  acts. 

By  the  information,  this  steamboat  was  engaged  exclusively  in 
transporting  passengers  and  property  between  the  ports  men 
tioned  in  the  information,  which  are  located  on  Lake  Superior, 
and  within  the  State  of  Wisconsin. 

It  is  well  settled  that  the  constitutional  power  of  Congress  "  to 
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regulate  commerce  with  foreign  nations  and  among  the  sereral 
States/'  does  not  embrace  the  purely  internal  commerce  of  a 
State :  Gibbons  vs.  Ogden^  9  Wheat.  1 ;  Brooks  vs.  The  Steamboat 
Peytona,  2  Law  Monthly,  518;  Whitaker  vs.  The  Steamboat  Fr^ 
Lawrence^  Id.  520;  The  New  Jersey  Steam  Navigation  Compang 
vs.  The  Merchants'  Bank^  6  Howard,  344 ;  Alien  vs.  Newbury ^  21 
Howard,  244. 

The  act  of  Congress  of  July,  1838,  provides  that  it  shall  not  bo 
lawful  for  the  owner,  master  or  captain  of  any  steamboat  or  vessel 
propelled  in  whole  or  in  part  by  steam,  to  transport  goods,  &c.,  or 
passengers,  in  or  upon  the  bays,  lakes,  rivers,  or  other  navigable 
waters  of  the  United  States,  without  having  first  obtained  from 
the  proper  officer  a  license  under  existing  laws  and  without  the 
inspection  required,  under  a  penalty  of  five  hundred  dollars  for 
each  violation  of  the  act.  And  the  act  of  August,  1852,  continues 
this  penalty,  for  transporting  or  carrying  passengers  without  in- 
spection. The  terms  of  the  act  embrace  the  local  employment  of 
this  steamboat ;  but  the  act  must  be  construed  according  to  the 
constitutional  provision  as  expounded  by  judicial  authority.  The 
steamboat  was  employed  between  places  within  this  State.  The 
contract  of  affreightment  with  the  steamboat  Fashion,  in  Alien  vs. 
Newbury y  was  for  the  transportation  of  leather  on  Lake  Michigan 
between  ports  in  this  State.  The  contract  with  the  steamboat 
Fred.  Lawrence,  was  for  a  passage  on  the  Mississippi  river, 
between  ports  in  this  State.  The  license  required  by  the  act  is 
for  carrying  on  the  coasting  trade,  and  the  inspection  is  for  the 
security  of  the  lives  of  passengers  on  board  of  steam  vessels.  It 
is  evidently  an  act  for  the  regulation  of  commerce  under  the  con- 
stitution. From  the  decisions  referred  to,  it  is  apparent  that  this 
Court  in  Admiralty  would  not  have  jurisdiction  of  this  steamboat, 
while  engaged  as  propounded  in  the  information.  And  it  appears 
very  plainly  that  jurisdiction  cannot  be  maintaiQed  of  this  informa- 
tion, for  the  reason  that  the  steamboat  is  not  alleged  to  be  employed 
in  the  foreign  or  coasting  trade,  but  was  running  between  ports 
and  places  within  the  State  of  Wisconsin ;  and  she  was  exclusively 
within  and  subject  to  State  regulations  and  control.     The  Distiict 
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Court  for  the  State  of  Missouri,  in  The  United  States  vs.  The 
Steamboat  James  Monroe^  and  The  United  States  vs.  The  Steam 
Ferryboat  Pope,  1  Newbury's  Reports,  241  and  266,  holds  the  same 
ipinion. 
The  information  will  be  dismissed  for  want  of  jurisdiction. 


In  the  Supreme  Court  of  Pennsylvania^  1862. 

ALEXANDER   BEAN   AND  WIFE  VS.   DANIEL  NEQLEY   AND   STERLEY 

CUTHBBRT. 

1.  In  mn  issue  to  try  the  Taliditj  of  a  will,  which  was  contested  on  the  gfronnd  of 
undue  inflaence,  want  of  mental  capacity,  coercion,  and  on  other  grounds,  it 
appeared  that,  bjr  the  alleged  will,  the  testator  gave  a  trifling  sum  to  his  only 
legitimate  child,  and  then  bequeathed  the  residue  of  his  property  to  the  children 
of  a  woman  with  whom  he  was  alleged  to  have  been  living  in  adulterous  inter- 
ectarse.  There  was  no  direct  evidence  given  or  offered  of  want  of  mental  capa- 
city at  the  time,  or  of  any  actual  coercion  or  influence  exerted  in  the  testator  as 
respecte  the  testamentary  act ;  but  it  was  proposed  to  prove  the  fact  of  this  adul- 
terouB  intercourse,  which  was  of  long  continuance,  and  which  had  obliged  his 
wife  and  daughter  to  abandon  his  house,  and  that  the  alleged  adulteress  was  a 
woman  of  vigorous  character,  and  exerted  a  despotic  influence  over  his  actions 
generally,  in  connection  with  the  fttot  that  he  was  suffering  from  a  painftU 
disease,  to  relieve  which  he  took  opiates,  as  tending  to  show  undue  influenoe 
generally.  ff§ld,  that  the  evidence  was  admissible  for  this  purpose,  on  the 
ground  that  the  relation  being  an  unlawful  one,  the  influence  which  sprang  from 
it  must  also  be  unlawful. 

2   SemhUj  by  Lowrie,  C.  J.,  that  this  would  be  a  presumption  of  law. 

Error  to  the  Court  of  Common  Pleas  of  Allegheny  county. 

This  was  an  issue  of  devisavit  vel  non^  directed  by  the  Register's 
Court  of  Allegheny  County,  and  tried  in  the  Court  below,  to  deter- 
mine the  validity  of  a  paper  purporting  to  be  the  last  will  and 
testament  of  one  William  Johnston,  who  died  on  the  4th  of  De- 
cember, 1860.  By  this  paper,  which  bore  date  the  28d  day  of 
December,  1867,  the  alleged  testator,  after  providing  for  the  pay- 
ment  of  debts  and  legacies  in  the  usual  way,  and  for  the  erection 
of  a  monument  to  his  memory,  bequeathed  to  his  only  child  and 
daughter,  Elizabeth,  then  Elizabeth  Dean,  (plaintiff  in  error,)  the 
turn  of  920.     He  then  gave  and  bequeathed  the  residue  of  his 
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estate  to  Sarah  Bell  Bolton,  Eliza  Bolton,  Olivia  Bolton,  Josephine 
Bolton,  and  Annie  Bolton,  daughters  of  John  and  Rosana  Bolton, 
in  the  manner  therein  set  forth,  in  token  of  his  friendship  for 
them.  And  he  appointed  the  defendants  in  error,  Daniel  Neglej 
and  Sterley  Cuthbert,  to  be  his  executors. 

The  paper,  on  its  face,  was  duly  executed  as  a  will.  To  its 
admission  as  such,  a  caveat  was  filed  by  the  plaintiffs  in  error  on 
the  following  grounds : 

That  the  testator  was  of  non-sane  mind  and  memory  at  the 
time  of  the  execution  of  the  alleged  will ;  that  it  was  procured 
by  fraud,  coercion,  or  undue  influence ;  that,  at  the  time  of  exe- 
cuting it  he  labored  under  a  monomania,  weakness,  and  delusion 
in  respect  to  his  heir-at-law,  which  had  an  undue  influence  on  his 
judgment ;  and  that  he  was  so  importuned  by  parties  having  an 
interest  in  depriving  his  relatives  of  his  estate,  as  to  amount  to 
coercion. 

On  the  trial  of  the  issue,  the  executors,  in  support  of  the  will, 
produced  the  subscribing  witnesses,  who  testified  to  its  due  execu- 
tion, and  very  distinctly  to  the  sanity  of  the  testator  at  the  time. 

On  behalf  of  the  contestants,  after  the  proof  of  the  marriage 
of  the  testator  to  Mrs.  Jerusha  Butler,  a  widow,  the  mother  of 
Mrs.  Elizabeth  Dean,  the  testator,  only  legitimate  child  and  heir. 
Dr.  A.  H.  Gross,  the  attending  physician,  was  called  as  a  witness, 
and  testified  that  the  testator  had  for  ten  years  been  affected  by 
cancer  of  the  eye  and  nose,  of  which  disease  he  at  last  died. 
The  disease  had  been,  as  usual,  treated  with  opiates.  He  could 
not  rest  without  them.  The  habitual  use  of  opium  is  always 
detrimental  to  the  mind.  The  use  of  opium  was  commenced  in 
the  latter  part  of  1857 — at  first  in  moderate  doses,  and  afterwards 
constantly. 

The  testator  boarded  for  some  time  with  Mrs.  Bolton.  She 
nursed  him,  and  undoubtedly  had  a  great  influence  over  him  when 
nursing  him.  "  She  was,"  said  the  witness,  "  a  vigorous,  managing 
kind  of  woman,  such  as  could  manage  a  man  pretty  well.  A  per- 
son under  the  influence  of  opiates  and  a  painful  disease  is  more 
liable  to  be  subject  to  the  influence  of  his  nurse. 
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••  I  knew  Johnston  well ;  I  don't  think  man  or  woman  could  con* 
krol  him  past  his  pleasure  when  he  was  not  under  the  influence  of 
opium  or  suffering.  When  not  under  pain  or  opiates,  he  had  a 
decided  will  of  his  own ;  when  under  opiates  or  pain,  he  was  more 
liable  to  influences.  In  1857  and  1858,  his  use  of  opiates  was  very 
moderate.  When  not  under  the  paroxysm  of  pain  or  use  of 
opiates,  in  1858  or  1859,  he  was  of  as  sound  mind  as  any  man.  I 
never  knew  of  any  defect  of  mind  till  lately,  in  1860. 

**  Mrs.  Bolton  was  a  good  nurse ;  Johnston  was  very  well 
nursed." 

The  contestant  then  offered  to  prove  that  the  testator  had  been 
living  in  an  adulterous  connection  with  Mrs.  Bolton,  the  mother  of 
the  residuary  devisees,  for  many  years ;  that  the  connection,  which 
began  about  sixteen  years  after  his  marriage,  was  so  notorious  and 
conducted  in  such  a  manner  as  to  compel  Mrs.  Johnson,  with  her 
daughter,  (then  about  fourteen  years  old;)  to  leave  his  house ;  and 
that  after  the  separation,  his  illicit  intercourse  with  Mrs.  Bolton 
eontinued  uninterruptedly  till  his  death. 

That  the  opiates  which  the  testator  had  been  obliged  to  take  on 
account  of  his  disease,  had  weakened  his  mind,  and  made  him 
more  or  less  subject  to  the  control  of  those  about  him,  and  par- 
ticularly to  that  of  Mrs.  Bolton,  in  his  business  transactions  and 
otherwise. 

That  ^^  Mrs.  Bolton  was  a  woman  of  masculine  vigor  and  under- 
standing, and  exercised  a  despotic  influence  over  Johnston  in  rela- 
tion to  many  of  his  business  transactions,  interfering  with  his 
contracts  where  they  did  not  suit  her  views,  and  inducing  him  to 
anniil  or  alter  them  according  to  her  pleasure  and  dictation,  and 
this  both  before  and  after  the  making  of  the  will.  Tliat  Mrs. 
Dean,  both  before  and  after  the  making  of  the  will,  visited  her 
father,  with  the  expectation  of  having  confidential  and  private 
conversation  with  him,  and  upon  every  such  occasion  Mrs.  Bolton, 
or  some  member  of  her  family,  remained  in  hor  room,  so  that  no 
such  intercourse  could  take  place. 

^^  That  Mrs.  Dean  was  always  anxious  and  ready  to  go  and  nurse 
her  father  during  his  illness,  and  to  reside  with  him  or  have  him 
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reside  with  her,  on  condition  that  he  would  sever  his  oonnection 
with  Mrs.  Bolton,  of  which  he  was  fully  aware,  and  had  expre»ed 
himself  in  terms  of  affection  for  her,  but  still  refused  to  sever  his 
connection  with  Mrs.  Bolton." 

And  that  the  only  source  and  basis  of  the  testator's  fortune  was 
the  income  derived  from  his  wife's  estate,  which  he  had  saved  and 
invested. 

The  offer  of  this  evidence  was  made  in  connection  with  the  dis- 
position of  the  will,  for  the  purpose  of  showing  undue  influence 
by  Mrs.  Bolton  in  procuring  the  execution  of  the  will. 

To  this  offer  the  proponents  of  the  will  objected  (except  so  far 
as  it  was  proposed  merely  to  show  the  extent  of  the  testator's 
property,  and  the  condition  of  his  mind  from  disease  and  the  ap- 
plication of  opiates)  for  the  following  reasons,  viz. :  because, 

1.  The  evidence  offered  did  not  tend  to  throw  any  light  cm  the 
testamentary  capacity  of  the  testator  at  the  time  of  making  his 
will. 

2.  That  the  fact  of  alleged  adultery  did  not  tend  to  show  undue 
influence  by  Mrs.  Bolton  over  the  testator  at  the  time  of  making 
his  will. 

8.  The  acts,  declaration,  or  conduct  of  Mrs.  Bolton,  she  not 
being  interested  in  law  in  establishing  the  will,  were  not  evidence. 

4.  The  offer  did  not  show,  or  tend  to  show,  undue  influence  by 
any  one  in  setting  up  the  will. 

The  learned  judge  overruled  the  offer  for  the  foregoing  reasons, 
and  also  because  the  contestants'  counsel  did  not  propose  to  follow 
it  up  by  testimony  tending  to  show  that  fraud,  deceit,  coercion,  oi 
other  undue  influences  were  actually  used  by  Mrs.  Bolton,  or  thai 
the  will  was  made  under  such  influences. 

The  contestants,  then,  in  connection  with  their  previous  offer, 
pioposed  to  prove  that  Mrs.  Bolton  did,  within  a  few  days  prior  tc 
the  date  of  the  will,  use  undue  influence  on  the  mind  of  the  testar 
tor,  so  as  to  induce  him  to  annul  a  lease  that  he  had  made,  and  tc 
assert  as  a  reason  for  so  doing,  that  he  was  out  of  his  mind  at  tk^ 
time  of  entering  into  the  same. 

This  additional  offer  was  also  overruled  by  the  learned  judge. 
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because  it  was  not  proposed  to  show  thereby  that  her  influence 
was  exerted  in  any  way  to  procure  him  to  make  the  alleged  will, 
and  that  it  could  not  be  inferred  that  the  will  was  made  under 
undue  influence,  from  the  fact  that  Mrs.  Bolton  had  great  influ- 
ence with  the  testator,  and  used  it  for  other  purposes. 

The  jury  having  found  for  the  will,  these  rulings  were  assigned 
for  error  here. 

Charlet  Shaler  and  Bruce  ^  NegUy^  for  plaintiff  in  error. 
Marthall  ^  Brown^  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

LowRiE,  C.  J. — The  will  of  a  man  who  has  testamentary  capa- 
city cannot  be  avoided  merely  because  it  is  unaccountably  contrary 
to  the  common  sense  of  the  country.  His  will,  if  not  contrary  to 
law,  stands  for  the  law  of  descent  of  his  property,  whether  his  rea- 
sons for  it  be  good  or  bad,  if  they  be  indeed  his  own,  uninduoed  by 
unlawful  influence  from  others.  Lawful  influence,  such  as  that 
arising  from  legitimate  or  social  relations,  must  be  allowed  to  pro- 
duce its  natural  results,  even  in  influencing  last  wills.  However 
great  the  influence  thus  generated  may  be,  it  has  no  taint  of  unlaw- 
falness  in  it;  and  there  can  be  no  presumption  of  its  actual  unlawful 
exercise  merely  from  the  fact  that  it  is  known  to  have  existed,  and 
that  it  has  manifestly  operated  on  the  testator's  mind  as  a  reason 
for  his  testamentary  dispositions.  Such  influences  are  naturally  very 
unequal,  and  naturally  productive  of  inequalities  in  testamentary 
dispositions ;  and  as  they  are  also  lawful  in  general,  and  the  law 
eannot  orititiie  and  measure  them  so  as  to  attribute  to  them  their 
proper  eflecis,  no  will  can  be  condemned  because  the  existence  of 
such  an  influence  3an  be  proved,  and  because  the  will  contains  in 
itself  proof  of  its  effect.  It  is  only  when  such  influence  is  unduly 
exerted  over  the  \  o&y  act  of  devising,  so  as  to  prevent  the  will  from 
being  truly  the  act  ^f  the  testator's,  that  the  law  condemns  it  as  i» 
▼icious  element  of  the  •estamentary  act;  so  the  law  always  speafcs 
of  the  natural  influence  arising  out  of  legitimate  relations.  But  we 
should  do  violence  to  the  morality  of  the  law,  and  therefore  to  law 
itself,  if  we  should  apply  diig  rule  to  unlawftil,  as  well  as  to  lawful 
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relations;  for  we  should  thereby  make  them  both  equal  m  thu 
regard  at  least,  which  is  contrary  to  their  very  nature.  If  the  law 
always  suspects,  and  inexorably  condemns  undue  influence,  and 
presumes  it  from  the  nature  of  the  transaction,  in  the  legitimate 
relations  of  attorney,  guardian,  and  trustee,  where  such  persons 
seem  to  go  beyond  their  legitimate  functions,  and  work  for  their 
own  advantage,  how  much  more  ought  it  to  deal  sternly  with  un- 
lawful relations,  where  they  are,  in  their  nature,  relations  of  influ- 
ence over  the  kind  of  act  that  is  under  investigation.  In  their 
legitimate  operations  those  positions  of  influence  are  respected ; 
but  where  apparently  used  to  obtain  selfish  advantages,  they  are 
regarded  with  deep  suspicion ;  and  it  would  be  strange  if  unlawful 
relations  should  be  more  favorably  regarded. 

And  the  voice  of  the  law  on  this  general  subject  is  distinct  and 
emphatic,  transmitted  through  many  generations,  and  embodied  in 
many  Latin  maxims,  of  which  the  following  are  some :  Nemo  com- 
modum  capit  de  injuria  sua.  Nemo  ex  propria  dolo  eofisequitur 
actionem.  Frustra  legis  auzilium  petit,  qui  in  legem  eommittit. 
Pacta,  quce  contra  bonos  mores  sunt,  nullam  vim  habent  Ex  doU 
mtdo,  ex  malifido,  ex  turpi  causa,  ex  pacto  illieito,  non  oritur  actio. 
Ex  injuria  non  oritur  jus.  Pacta,  quce  turpem  causam  habent^ 
non  sunt  observanda.  In  odium  spoliatoris,  omnia  prcesumuniur. 
All  of  which  may  be  summed  up  in  one  sentence — No  one  shall 
derive  any  profit  through  the  law  by  the  influence  of  an  unlawful 
act  or  relation. 

The  ordinary  influence  of  a  lawful  relation  must  be  lawful,  even 
where  it  affects  testamentary  dispositions,  for  this  is  its  natural 
tendency.  The  natural  and  ordinary  influence  of  an  unlawful 
relation  must  be  unlawful,  in  so  far  as  it  affects  testamentary  dis- 
positions favorably  to  the  unlawful  relation  and  unfavorably  t^ 
the  lawful  heirs.  Ordinary  influence  may  be  inferred  in  both 
cases,  where  the  nature  of  the  will  seems  to  imply  It ;  but  in  the 
former  case  it  is  right  because  the  relation  is  lawful,  and  in  the 
latter  it  may  be  condemned,  together  with  all  its  effect,  because 
(he  relation  is  unlawful. 

It  is  not  inconsistent  with  this,  that  it  has  been  decided  that  the 
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devise  of  a  wife  to  her  second  husband  was  not  affected  by  the  fact 
that  she  knew  she  had  a  husband  living  at  the  time  of  her  second 
marriage,  even  though  the  second  husband  heard  of  it  before  her 
death ;  for  this  shows  no  conscious  transgression  of  law  by  him  in 
marrying  her,  and  her  heirs  could  not  set  up  her  fraud  on  him  aa 
a  reason  for  avoiding  her  will :  8  Harris,  329. 

There  can  be  no  doubt  that  a  long-continued  relation  of  adulter- 
ous intercourse  is  a  relation  of  great  mutual  influence  of  each  over 
the  mind  and  person  and  property  of  the  other.  History  abounds 
with  proofs  of  it,  and  it  requires  no  very  long  life  or  very  close 
observation  of  persons  around  us  in  order  to  reveal  the  fact.  Our 
divorce  law  of  1815  shows  its  abhorrence  of  the  crime  and  its  in- 
fluence, by  forbidding  any  one,  divorced  for  adultery,  from  marry- 
ing his  or  her  partieeps  criminis  while  the  injured  consort  is  living, 
and  by  disabling  a  woman  thus  divorced  from  devising  or  convey- 
ing her  property,  if  she  cohabit  with  her  paramour.  And  the 
Canon  Law,  though  it  allowed  children  born  before  marriage,  to 
be  legitimized  by  a  subsequent  marriage,  refused  this  privilege  to 
children  born  of  adulterous  intercourse,  and  did  not  allow  even  a 
devise  in  their  favor  from  the  faulty  parent. 

If,  then,  there  was  such  a  relation  between  the  testator  and  Mrs. 
Bolton,  at  the  time  of  the  making  of  this  will,  as  was  offered  to  be 
proved,  we  think  that  that  fact,  taken  in  connection  with  the  devise 
to  Mrs.  Bolton's  daughters,  is  evidence  of  an  undue  influence  ex- 
erted by  her  over  the  testator  and  affecting  the  dispositions  of  his 
will,  and  that  it  may  justify  a  verdict  against  the  validity  of  the 
will.  I  have,  myself,  thought  that  it  raised  a  presumption  of  law 
of  undue  influence,  but  we  do  not  so  decide,  but  leave  it  as  a  ques- 
tion of  fact  merely.  We  are,  therefore,  of  the  opinion  that  the 
evidence  offered  ought  to  have  been  received. 

Judgment  reversed  and  a  new  trial  awarded. 

19 
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In  the  New  York  Court  of  Appeals. 

BENJAMIN  GOULD,  RBSP.,  V8.  THE  TOWN  OP  STERLING,  APPEL'T.* 

By  the  proyisions  of  a  statute,  the  Superrisor  and  Commissioners  of  the  town  of 
S.  were  authorized  to  borrow  a  sum  of  money,  not  exceeding  twentj-fiTe  thou- 
sand dollars,  upon  the  credit  of  the  town,  and  to  execute  therefor,  under  their 
'official  signatures,  a  bond  or  bonds.  They  were  to  have  no  power  to  do  any  of 
the  acts  authorized  by  the  statute  until  the  written  assent  of  two-thirds  of  the 
resident  tax-payers  was  obtained  and  filed  in  the  office  of  the  County  Clerk. 
The  money,  when  obtained,  was  directed  to  be  paid  over  to  the  president  and 
directors  of  a  railroad  company  then  about  to  be  organized  for  the  oonstmction 
of  a  railroad  through  the  town.  Instead  of  borrowing  the  money,  the  Supervi- 
sor and  Commissioners  executed  and  delivered  the  bonds  directly  to  the  railroad 
company  in  payment  for  stock  for  which  they  were  authorized  to  subscribe,  and 
these  were  subsequently  sold  by  the  company  at  a  discount.  Each  of  the  bonds, 
upon  which  the  plaintiff  brought  his  action,  stated  that  the  requisite  consent  of 
the  tax-payers  had  been  obtained  and  properly  filed,  with  a  certificate  of  the 
County  Clerk  that  a  paper,  purporting  to  be  the  written  assent,  &o.,  had  been 
filed  in  his  office.  The  statute  did  not  authorize  the  giving  of  this  certificate, 
nor  did  it  prescribe  in  what  method  the  written  assent  should  be  proved.  No 
evidence  was  offered  that  the  consent  had  been  given  other  than  what  is  above 
stated.  The  bonds  on  which  the  suit  was  brought  were  payable  to  bearer,  and 
the  plaintiff  was  a  holder  for  value. 

1    ffeldf  that  the  power  to  borrow  was  not  properly  complied  with. 

2.  That  the  provision  requiring  the  assent  of  the  tax-payers,  as  evidenced,  was  a 
condition  precedent  to  the  issue  of  the  bonds,  and  an  indispensable  prerequisite 
to  their  validity. 

3.  That,  in  the  absence  of  all  direct  proof  tliat  the  written  assent  had  been 
obtained,  the  town  was  not  estopped  by  the  acts  -of  its  agents,  who  had  issued 
bonds  asserting  upon  their  face  that  it  had  been,  even  though  it  had,  for  a  eon- 
siderable  period,  acquiesced  in  their  acts.  Such  consent  shoiild  have  been  proved 
affirmatively.  The  case  does  not  come  within  the  rule  that  when  a  power  is  eon- 
fiofrred,  if  the  agent  does  an  act  whioh  is  apparmtly  within  the  terms  of  the 
power,  the  principal  is  bound  by  the  representation  of  the  agent  as  to  the  exist- 
ence of  any  extriruie  facts  essential  to  the  proper  exercise  of  the  power  where 
such  facts,  from  their  nature,  rest  peculiarly  within  the  knowledge  of  the  agea* 
The  defect  consists  in  the  existence  of  the  power  itself,  and  if  it  did  not,  the 
facts  requisite  to  the  validity  of  the  bonds  being  created  by  statute,  were  not 
peculiarly  within  the  knowledge  of  the  town. 

1  We  are  indebted  to  the  courtesy  of  Mr.  Gh.  Judge  Selden,  for  the  foUowiag 
opinion,  for  whioh  he  will  accept  our  thanks. — Edt,  A,  L.  Rtg, 


Digitized  by  VjOOQIC 


GOULD  vs.  TH]R  TOWN  OF  STERLING.  291 

i    The  fact  that  the  bonds  were  negotiable,  and  purchased  for  yalue  without  notioe 
of  the  defect,  does  not,  under  such  circumstances,  aid  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Sbli>en,  Ch.  J. — The  bonds  or  obligations  upon  which  this  action 
was  brought,  purported  to  have  been  issued  by  the  Supervisor  and 
Railroad  Commissioners  of  the  town  of  Sterling,  pursuant  to  sec. 
1  of  the  act  of  June  22,  1851,  authorizing  these  officers,  under 
certain  circumstances,  to  execute  such  bonds.  Several  objections 
were  made,  upon  the  trial,  to  their  validity.  The  statute  authorized 
the  Supervisor  and  Commissioners  **  to  borrow"  a  sum  not  exceed- 
ing twenty-five  thousand  dollars,  upon  the  credit  of  the  town,  and 
**to  execute  therefor,  under  their  official  signatures,  a  bond  or 
bonds,*'  &c.  The  money,  when  obtained,  was  directed  to  be  paid 
aver  to  the  president  and  directors  of  a  railroad  company  then 
about  to  be  organized  for  the  construction  of  a  railroad  through 
the  said  town,  "  to  be  expended  by  them  in  grading  and  construct- 
ing'* such  road. 

Instead  of  borrowing  the  money,  the  Supervisor  and  Commission- 
ers executed  and  delivered  the  bonds  in  question  directly  to  the  rail- 
road company  in  payment  for  stock  for  which  they  were  authorized 
by  the  act  to  subscribe,  and  they  were  subsequently  sold  by  the 
company  at  a  discount.  The  question  is,  whether  this  was  within 
the  authority  conferred  by  the  act  ?  It  is  clearly  not  within  its  lan- 
guage. No  money  was  borrowed,  and  nothing  else  was  authorized 
by  the  tertM  of  this  act.  If,  however,  what  was  done  was  the  same 
in  effeetf  as  if  the  money  had  been  borrowed  and  paid  over  to  the 
railroad  company,  the  difference  in  form  would  not  be  material. 
But  it  is  plain  that,  neither  in  respect  to  the  railroad  company  or 
the  town,  was  its  effect  the  same.  If  the  statute  had  been  pursued, 
the  company  would  have  had  a  sum  equal  to  the  par  value  of  the 
bonds  to  expend  upon  their  work.  As  it  was,  they  were  compelled 
to  sell  the  bonds  at  a  discount,  in  order  to  realize  the  money. 

If  the  railroad  company  could  sell  at  a  discount  at  all,  it  could 
of  course  sell  at  any  sacrifice,  however  great.  The  bonds  of  the 
town  of  Sterling  for  twenty-five  thousand  dollars  might  have  been 
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sold  for  ten  thousand.  Can  it  be  supposed  that  if  such  a  power 
had  been  specifically  asked  of  the  legislature,  the  request  would 
have  been  granted?  Would  the  town  have  been  permitted  to  incur 
a  debt,  to  be  paid  by  taxation  upon  its  inhabitants,  of  twenty-five 
thousand  dollars,  for  the  sake  of  furnishing  the  railroad  company 
with  ten  thousand  to  be  expended  upon  its  works  ?  I  think  not ; 
and  yet  this  is,  in  effect^  the  power  which  it  is  claimed  was  conferred 
by  the  act  authorizing  the  town  to  borrow.  The  rate  of  discount, 
whether  more  or  less,  can  make  no  difference  with  the  principle. 

Had  the  town  itself  made  the  sale,  and  paid  over  the  avaiLs  to 
the  railroad  company,  it  seems  to  me  entirely  clear  that  the  trans- 
action would  have  been  illegal.  It  is  usual  for  the  legislature, 
when  conferring  upon  a  municipal  or  other  corporate  body  the 
power  to  raise  money  upon  the  faith  and  credit  of  the  corporation, 
to  guard  against  such  a  sacrifice.  An  example  of  this  may  be 
seen  by  referring  to  the  act  amending  the  charter  of  the  city  of 
Rochester,  passed  July  3, 1851.  By  sec.  12  of  that  act,  the  Com- 
mon Council  were  authorized  to  create  a  public  stock  not  exceeding 
thirty  thousand  dollars,  to  be  applied  to  the  erection  of  a  City 
Hall,  and  for  that  purpose  to  issue  bonds  or  certificates  in  the  usual 
form.  They  were  also  authorized  to  sell  and  dispose  of  such  bonds 
or  certificates  '*  upon  such  terms'*  as  they  should  deem  most  advan- 
tageous to  the  city,  "but  not  for  less  than  par.**  By  sec.  285  of 
the  amendatory  act,  power  was  also  conferred  upon  the  Common 
Council  to  borrow,  upon  the  faith  and  credit  of  the  city,  a  sum  not 
exceeding  three  hundred  thousand  dollars,  at  a  rate  of  interest  not 
exceeding  seven  per  cent.,  and  to  issue  bonds  therefor;  and,  by  sec 
286,  they  were  authorized  to  sell  and  dispose  of  such  bonds  upon 
such  terms  as  they  might  deem  most  advantageous,  and  to  invest 
the  proceeds  in  the  Genesee  Valley  Railroad  Company ;  but  they 
were  expressly  prohibited  from  selling  them  for  less  than  par. 

The  reason  why  such  a  prohibition  was  not  inserted  in  the  act 
under  consideration,  can  be  readily  seen.  By  each  of  the  sections 
of  the  act  amending  the  charter  of  the  city  of  Rochester,  to  which 
I  have  referred,  the  Common  Council  were  expressly  authorized  to 
$eU  the  bonds,  and  hence  the  necessity  for  the  restriction.    In  the 
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present  case  the  oaly  authority  given  by  the  act  is  to  barrow  upon 
ihe  bonds  of  the  town.  No  express  power  to  sell  the  bonds  is 
giren,  and  no  such  power  can  be  implied.  To  borrow  money,  and 
give  a  bond  or  obligation  for  it,  and  to  sell  a  bond  or  obligation  for 
money,  are  by  no  means  identical  transactions.  In  the  one  case, 
the  money  and  the  bond  would,  of  course,  be  equal  in  amount.  In 
the  other,  they  might  or  might  not  be  equal.  Hence,  a  mere 
authority  to  a  corporation  to  borrow  money  upon  its  bonds,  is 
equivalent  ex  vi  termini  to  an  authority  to  dispose  of  its  bonds  at 
par^  and  no  further  restriction  is  necessary. 

But  it  is  true,  the  town  did  not  itself  sell  the  bonds,  or  make  any 
sacrifice  upon  them.  It  transferred  them  to  the  railroad  company 
at  par  in  payment  of  stock  for  which  it  was  authorized  to  subscribe. 
This,  however,  in  my  view,  does  not  strengthen  the  plaintiff's  case. 
It  was  as  much  a  departure  from  the  terms  of  the  statute,  as  if  the 
town  had  itself  sold  the  bonds  at  a  discount,  and  was  equally  in- 
consistent with  its  object  and  intent,  which  was,  that  the  railroad 
company  should  receive  a  sum  equal  to  the  amount  of  the  debt 
incurred  by  the  town  to  expend  upon  the  road,  in  the  completion 
of  which  the  town  was  supposed  to  have  an  interest.  It  is  a  well- 
settled  and  salutary  rule  in  respect  to  every  statutory  authority 
of  this  kind,  that  the  statute  must  be  strictly  pursued.  In  this 
case  there  is  not  only  a  literal  but  a  substantial  difference  between 
the  course  pursued  and  that  pointed  out  by  the  statute.  It  follows 
that  the  bonds  were  illegally  issued,  and  were  consequently  void  in 
the  hands  of  the  railroad  company ;  and  as  the  referee  has  ex- 
pressly found  that  the  plaintiflF  became  the  purchaser  with  full  know- 
ledge that  the  bonds  had  not  been  issued  for  money  borrowed,  but 
in  payment  for  the  stock  of  the  company,  he  is  in  no  better  situa* 
tion  than  the  railroad  company  itself. 

There  is  another  objection  which  is  equally  fatal  to  the  validity 
of  the  bonds.  Sec.  1,  of  the  Act  of  1851,  after  conferring  upon 
the  Supervisor  and  Railroad  Commissioners  power  to  issue  the 
bonds,  concludes  with  a  proviso  to  the  eflFect,  that  these  oflScers 
should  have  no  power  to  do  any  of  the  acts  authorized  by  the 
Statute  until  **  the  written  assent  of  two-thirds  of  the  resident  per- 
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Bons  taxed**  in  the  town,  as  appearing  upon  the  last  assessment 
roil,  should  have  been  obtained  and  filed  in  the  Clerk's  office  of 
Cayuga  County.  Each  of  the  bonds  upon  which  the  action  waa 
brought,  stated  upon  its  face  that  the  requisite  assent  had  been 
obtained  and  filed,  and  to  each  was  attached  a  certificate  in  the 
following  words :  **  Cayuga  County,  Clerk's  Office,  ss :  I,  Edwin 
B.  Morgan,  Clerk  of  the  County  of  Cayuga,  hereby  certify,  that 
a  paper  purporting  to  be  the  written  assent  of  two-thirds  of  the 
resident  tax-payers  of  the  town  of  Sterling,  with  the  affidavit 
required  by  sec.  1  of  the  Act  referred  to  by  its  title  in  the  fore- 
going bond,  has  been  filed  in  this  office." 

The  statute  did  not  authorize  the  giving  of  any  such  certificate, 
nor  did  it  provide  for  the  filing  of  any  affidavit,  or  prescribe  in 
any  manner  the  evidence  by  which  the  written  assent  should  be 
established.  The  paper  referred  to  in  the  certificate  was  also  pro- 
duced from  the  files  of  the  Clerk's  office,  with  a  number  of  names 
attached.  This  paper,  together  with  the  certificate,  was  read  in 
evidence  under  objection  by  the  defendant's  counsel.  No  evidence 
was  given  or  offered  of  the  genuineness  of  the  signatures ;  nor  that 
the  subscribers  were  non-resident  tax-payers  of  the  town  of  Ster- 
ling ;  nor  that  the  persons  whose  names  were  appended,  if  tax 
payers,  would  constitute  two-thirds  of  the  whole  number.  The 
defendant's  counsel  moved  for  a  non-suit  for  want  of  such  evi- 
dence, and  the  motion  was  denied. 

It  was  not  contended  upon  the  argument,  if  the  obtaining  of  the 
written  assent  of  two-thirds  of  the  tax-payers  pursuant  to  the 
statute  is  to  be  regarded  as  an  indispensable  pre-requisite  to  the 
exercise  of  the  power  to  issue  the  bonds,  that  the  evidence  was 
sufficient  under  the  ordinary  rules  of  evidence  to  establish  the 
fact.     But  it  was  claimed  on  the  part  of  the  plaintiff*, 

1.  That  the  provision  in  regard  to  the  consent  of  the  tax-payers 
was  not  intended  as  a  condition  precedent,  but  merely  as  directory 
to  the  Supervisor  and  Commissioners ;  and  that  whenever  those 
officers  were  satisfied  that  such  consent  had  been  given,  they  had 
power  to  act. 

2    That  the  town  was  estopped  by  the  acts  of  its  agents,  in 
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executing  bonds,  asserting  upon  their  face  that  the  requisite 
assent  had  been  obtained  and  filed,  and  negotiating  these  bonds 
with  the  certificate  of  the  County  Clerk  annexed ;  especially  after 
having  acquiesced  for  a  considerable  time  in  such  acts. 

3.  That  the  bonds  are  negotiable  instruments,  and  that  the 
plaintiff  is  a  bona  fide  holder  without  notice  of  the  defect. 

The  first  of  these  positions  is  obviously  untenable.  It  is  quite 
impossible  to  construe  the  proviso  in  the  statute  as  embracing  a 
mere  direction  to  the  officers  upon  whom  the  authority  is  con- 
ferred. It  was  plainly  intended  to  make  the  obtaining  of  the 
assent  of  the  tax-payers  a  condition  precedent  to  the  exercise  of 
the  power.  Its  words  are  :  "  Provided  always  that  the  said  Super- 
visor and  Commissioners  shall  have  no  power  to  do  any  of  the  acts 
authorized  by  the  act  until,  &c/'  This  admits  of  but  one  inter- 
pretation. It  would  be  impossible  to  create  a  condition  by  lan- 
guage more  explicit.  The  want  of  proof,  therefore,  that  this  con- 
dition had  been  complied  with  must  be  fatal  to  the  recovery,  unless 
the  plaintiff  is  protected  as  a  bona  fide  purchaser,  or  can  maintain 
his  position  that  the  town  is  estopped. 

The  estoppel  contended  for  is  supposed  to  result  from  that  rule 
of  the  law  of  principal  and  agent  pursuant  to  which  it  is  held,  that 
when  a  power  is  conferred,  if  the  agent  does  an  act,  which  is 
apparently  within  the  terms  of  the  power,  the  principal  is  bound 
by  the  representation  of  the  agent,  as  to  the  existence  of  any 
extrinsic  facts,  essential  to  the  proper  exercise  of  the  power,  where 
such  facts  from  their  nature  rest  peculiarly  within  the  knowledge 
of  the  agent.  This  is  the  doctrine  asserted  in  the  case  of  Farmers* 
and  Mechanics'  Bank  vs.  Butchers*  and  Drovers'  Banky  16  N.  L. 
R.  137.  No  representation  of  the  agent  as  to  the  fact  of  his 
agency y  or  as  to  the  extent  of  his  power,  is  of  any  force  to  charge 
the  principal.  But  it  being  shown  by  other  evidence  that  the 
agency  existed,  and  that  the  act  done  is  within  the  general  scope 
of  the  power,  the  principal  is  bound  by  the  representation  of  the 
agent  as  to  any  essential  facts  known  to  the  agent,  but  which  the 
party  dealing  with  him  had  no  certain  means  of  ascertaining. 
The  reason  upon  which  that  rule  is  founded  is  that  given  by 
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Lord  Holt,  in  Hern  vs.  Nichohj  1  Salk.  289,  viz. :  that  where 
one  of  two  innocent  parties  must  suffer  through  the  misconduct  of 
another,  it  is  reasonable  that  he  who  has  employed  the  deiinqaeni 
party,  and  thus  held  him  out  to  the  world  as  worthy  of  confidence, 
should  be  the  loser.  This  reason  can,  of  course,  only  apply  to  a 
case  where  the  principal  has  himself  employed  the  agent,  and 
voluntarily  conferred  upon  him  power  to  do  the  act.  This  clearly 
is  not  such  a  case.  The  agents  here  were  designated  not  by  the 
town,  but  by  the  legislature ;  and  no  power  whatever  was  con- 
ferred by  the  town,  unless  the  assent  of  the  tax-payers  was 
obtained.  Any  representation  therefore  by  the  Supervisor  and 
Commissioners  in  respect  to  such  assent,  would  be  a  representation 
as  to  the  very  existence  of  their  power.  Such  representations  as 
we  have  seen  are  never  binding  upon  the  principal.  It  is  obvious, 
therefore,  that  the  doctrine  of  the  case  of  the  Farmers*  and 
Mechanics*  Bank  vs.  The  Butchers*  and  Drovers*  Bank^  has  no 
application  to  the  present  case.  It  is  also  inapplicable  for  another 
reason.  Knowledge  of  the  facts  in  regard  to  the  assent  of  the 
tax-payers  was  in  no  manner  peculiar  to  the  Supervisor  and  Com- 
missioners, but  was  equally  accessible  to  the  parties  receiving  the 
bonds.  The  statute,  of  which  they  were  bound  to  take  notice, 
apprised  them,  that  the  bonds  could  not  be  legally  issued  until  the 
requisite  assent  was  obtained,  and  also  that  the  assent  wheD 
obtained  would  be  placed  upon  the  files  of  the  County,  to  which 
all  persons  had  access.  The  case  is  not  therefore  at  all  like  that 
of  the  Butchers*  and  Drovers*  Bank,  where  the  extrinsic  fact 
related  to  the  state  of  the  accounts  of  the  bank  with  one  of  its 
customers,  which  could  only  be  known  to  the  teller  and  other  offi- 
cers of  the  bank.  Here  the  parties  who  received  the  bonds,  had 
the  means  of  ascertaining,  and  were  bound  to  inquire  as  to  the 
existence  of  the  facts,  upon  which,  as  they  knew,  the  validity  of 
the  bonds  depended.     (Note  1.) 

The  negotiability  of  the  bonds  in  no  manner  aids  the  plaintiff. 
It  is  true  they  are  negotiable,  and  have  in  this  respect  most  if  not  aU 
the  attributes  of  commercial  paper,  [Note  2.)  But  one  who  takes  a 
negotiable  promissory  note  or  bill  of  exchange,  purporting  to  be 
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made  by  au  agent,  is  bound  to  inquire  as  to  the  power  of  the 
agent.  Where  the  agent  is  appointed  and  the  power  conferred, 
but  the  right  to  exercise  the  power  has  been  made  to  depend  upon 
the  existence  of  facts,  of  which  the  agent  may  naturally  be  sup- 
posed to  be  in  an  especial  manner  cognisant,  the  bona  fide  holder 
is  protected;  because  he  is  presumed  to  have  taken  the  paper 
upon  the  faith  of  the  representation  of  the  agent  as  to  those  facts. 
The  mere  act  of  executing  the  note  or  bill  amounts  of  itself  in 
such  a  case  to  a  representation  by  the  agent,  to  every  person  who 
may  take  the  paper  that  the  requisite  facts  exist.  But  the  holder 
has  no  such  protection  in  regard  to  the  existence  and  nature  of 
the  power  itself.  In  that  respect,  the  subsequent  bona  fide  holder 
is  in  no  better  situation  than  the  payee,  except  in  so  far  as  the 
latter  would  appear  of  necessity  to  have  had  cognisance  of  facts, 
which  the  other  cannot  be  presumed  to  have  known. 

There  is  an  obvious  distinction  between  this  case  and  that  of  the 
State  of  Illinois  vs.  Delafieldy  8  Paige,  627.  There  the  State  was 
the  party  to  be  bound,  and^the  State  had  by  law  appointed  certain 
officers  its  agents,  and  conferred  upon  them  power  to  execute  and 
negotiate  its  bonds.  The  difficulty  consisted  in  the  irregular  and 
unauthorized  manner  in  which  the  power  was  executed,  not  in  the 
creation  of  the  power  itself.  The  distinction  is  as  plain  as  that 
between  conditions  precedent  and  subsequent  in  general. 

It  follows  from  these  principles,  that  until  it  was  shown  that  the 
written  assent  of  the  required  number  of  tax-payers  had  been 
obtained  pursuant  to  the  act,  there  could  be  no  recovery  upon  the 
bonds.  The. judgment  of  the  Supreme  Court  must  be  reversed, 
and  there  must  be  a  new  trial  with  costs  to  abide  the  event. 

ITote  1.    The  Tery  important  question        I.   It  seems   entirely  clear  that  no 

raised  in  this  case  as  to  the  power  of  an  representations  by  an  agent  can  ever 

agent  to  bind  his  principal  by  his  repre-  establish  the  fact  of  agency.     This  pro- 

aentations,  is  not  yet  so  definitely  adju-  position  is  true  without  qualification, 

dieated  that  any  conclusions  can  be  con-  both  at  law  and  in  equity.     If  a  person, 

■idered  as  commanding  general  assent,  who  is  not  in  fact  authorized,  represent^ 

A  review  of  the  positions  established  by  that  he  has  power  to  execute  a  promia- 

the  principal  decisions  upon  the  subject  sory  note  for  another,  the  instrument,  so 

may  not  be  unprofitable.  far  as  the  supposed  principal  is  cor 
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oerned,  is  atterlj  void.  The  negotia- 
bility of  the  note  will  have  no  effect  upon 
the  question,  as  the  inquiry  turns  upon 
the  existence  of  the  note  itself.  The 
term  "  negotiability/*  pre  supposes  the 
existence  of  an  instrument  made  by  a 
person  having  capacity  ur  power  to  con- 
tract in  that  particular  manner.  Instru- 
ments made  by  infants,  married  women, 
insane  persons,  or  others  without  capa- 
city to  make  binding  contracts,  gain  no 
additional  validity  because  they  may 
assume  the  form  of  negotiable  paper.  It 
is  entirely  immaterial  whether  the  inca- 
pacity or  want  of  power  is  general,  or 
extends  only  to  the  particular  act  in 
controversy.  For  similar  reasons,  an 
agent  can  no  more  enlarge  his  powers 
by  means  of  unauthorized  representa- 
tions than  he  can  create  them.  New 
York  Life  Insurance  and  Trust  Co.  vs. 
Beebe,  8  Selden,  864. 

II.  -The  inquiry  then  must  be  confined 
to  the  question,  what  has  the  principal 
said  or  done  which  bears  upon  the  sup- 
posed agency  ?  If  the  power  cannot  be 
derived  tVom  his  representations  or  acts, 
it  cannot  exist  at  all.  In  analyzing  the 
acts  of  the  principal,  there  appear  to  be 
only  two  grounds  on  which  he  can  be 
held  liable  for  the  representations  of  his 
agent:  1.  That  of  identity ;  2.  That  of 
estoppel. 

1.  When  it  is  sought  to  charge  the 
principal  on  the  ground  of  his  identity 
with  the  agent,  it  must  appear  that  he 
has  distinctly  authorized  the  very  act  in 
question.  If  the  authority  is  written, 
it  is  purely  a  question  of  construction ; 
if  oral,  and  every  element  of  estoppel  is 
absent,  it  is  still  necessary  to  investigate 
tlie  precise  authority  conferred.  Every 
act  transcending  the  exact  limits  of 
(he  power  granted,  is  inoperative  and 
void. 

2.  The  difficulty  of  t^e  case  arises 
when  it  is  sought  to  apply  the  doctrine 


of  estoppel  to  the  law  of  agency.  Thf 
inquiry  then  is,  when  shall  the  principal 
be  held  liable,  though  he  has  not  author> 
ized,  or  perhaps  when  he  has  expressly 
forbidden  the  act  in  qaeetion?  It  is 
apparent  that  the  ground  of  identity  here 
wholly  fails.  The  agent  is  not  the  in- 
strument of  the  principal.  Notwith- 
standing this,  the  principal  may  be  liable. 
The  true  ground  on  this  subject  must 
be,  that  the  principal  may  be  liable  for 
the  acta  of  the  agent  when  he  exercitfei 
an  employment  which,  by  well-eelab- 
lished  usage,  confers  upon  him  oertain 
powers,  or  when  the  authority,  in  fona 
or  in  terms,  includes  the  act  in  question. 
In  these  cases,  the  principal  may  be 
bound  to  third  persons,  though  the  agent 
did  an  unauthorized  act,  provided  they 
had  a  right  to  act,  and  did  in  fact  act, 
upon  the  understanding  that  the  agent 
was  authorized  to  proceed  in  the  particu- 
lar case.  In  the  first  class  of  cases,  the 
authority  given  by  usage  mutt  be  mfa- 
sured  by  the  utage.  It  cannot  exceed  this 
by  a  hair's  breadth.  ^  The  only  inquiiy 
is  as  to  its  exact  limits  and  extent.  This 
point  is  well  illustrated  by  the  fiuniliar  | 
rule,  that,  by  the  usage  of  trade,  a  factor 
has  a  power  to  sell  on  credit.  This  he 
may  do  (contrary  to  express  instructions 
from  the  principal)  to  an  honest  por^ 
chaser.  But,  as  usage  gives  him  no 
power  to  pledge  goods,  he  cannot,  in  the 
absence  of  a  statute,  confer  upon  an  I 
honest  pledgee  a  right  fo  retain  them  for  i 
advances  actually  made.  It  is  conceived 
that,  upon  this  ground,  the  noted  case  of 
Grant  vs.  Norway,  10  C.  B.  664,  is  best 
sustained.  In  this  case,  the  master  of  • 
ship  having  the  power  conferred  byms9f§ 
to  sign  bills  of  lading  for  goods  placed 
on  board  of  his  ship  for  transportation, 
executed  fictitious  bills  of  lading.  It  was 
held,  that  though  these  passed  into  the 
hands  of  bonA  fide  assignees,  they  could 
not  sue  the  owner  for  the  deceit.    The 
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aerion  was  on  the  case  for  deceit.  The 
power  to  sign  bills  of  lading  was  not  given 
••  directly  by  the  owner,  but  by  eommereial 
ruage."  The  authority  of  the  master  oould 
not  be  extended  beyond  such  usage.  The 
opinion  of  the  Court  evidently  rests  solely 
npon  this  ground.  Says  the  Court :  *'  The 
authority  of  the  master  of  a  ship  is  tery 
large,  and  extends  to  all  acts  that  are 
usual  and  necessary  for  the  use  and 
enjoyment  of  the  ship.  So  with  regard 
to  goods  put  on  board,  he  may  sign  a  bill 
of  lading,  and  acknowledge  the  nature, 
quality,  and  condition  of  the  goods.  Con- 
stant usage  thowe  that  masters  have  that 
general  authority ;  and  if  a  more  limited 
one  is  given,  a  party  not  informed  of  it 
is  not  affected  by  such  limitation.*' 

*'  Te  it  then  usual,  in  the  management 
of  a  ship  carrying  goods  for  freight,  for 
the  master  to  give  a  bill  of  lading  for 
goods  not  put  on  board  ?  For  all  parties 
concerned  have  a  right  to  assume  that 
an  agent  has  authority  to  do  all  which  is 
neual."  After  showing  that  it  was  not 
asual  to  sign  such  bills,  the  Court  pro- 
eeeds :  "  If  then,  Arom  the  usage  of  trade 
and  the  greneral  practice  of  shipmasters, 
it  is  generally  known  that  the  master 
derives  no  such  authority  from  his  po- 
sition of  master,  the  case  may  be  con- 
sidered as  if  the  party  taking  the  bill 
of  lading  had  notice  of  an  express  limi- 
tetion  of  his  authority."  Pp.  686-7-8. 
This  case  is  then  authority  simply  for 
the  proposition  that,  when  an  effort  is 
made  to  bind  the  principal  by  the  usages 
of  trade,  the  authority  is  to  be  limited  by 
the  usage  as  well  as  created  by  it.  In 
this  point  of  view,  it  is  impossible  to 
ddubt  the  soundness  of  the  decision.  It 
has  often  been  cited,  however,  as  estab- 
lishing another  and  quite  a  different 
doctrine.  But  the  statement  of  the  ease 
srhows  that  the  turning  point  must  have 
been  the  proper  construction  to  be  given 
to  a  well  settled  usage.    Precisely  the 


same  view  must  be  taken  of  the  case  of 
Freeman  vt.  Buckingham,  18  How.  U.  8 
182.  The  charterer  of  a  ship,  by  a  fraud, 
induced  the  master  to  sign  fictitious  bills 
of  lading,  and  the  question  here  was  as 
to  the  usage.  The  Court  make  the  deci- 
sion rest  upon  a  ftmilar  ground,  citing 
with  approbation  the  case  of  Grant  v«. 
Norway,  although  the  reasons  upon 
which  that  decision  rests  were  not  pre- 
sented with  entire  fulness.  See  also 
Walter  v*.  Brewer,  11  Mass.  99. 

If  we  now  examine  the  second  class 
of  cases  we  shall  find  no  such  accurate 
limitation  of  authority,  as  where  the  ex- 
tent of  a  usage  is  in  question.  It  is  evident 
that  the  principal  may,  if  he  sees  fit, 
bestow  an  unlimited  authority.  The  in- 
quiry then  must  be,  what  is  the  legitimate 
inference  to  be  drawn  from  the  state- 
ments or  acts  of  the  principal,  as  viewed 
by  one  who  gives  credit  to  them  in  good 
faith?  The  inference  may  be  derived 
from  a  series  of  recognitions  of  the 
agent's  act  or  fi^m  direct  employment. 
It  is  believed  that  the  following  principles 
are  applicable.  1.  The  authority  or  em- 
ployment must,  in  form  or  apparently, 
include  the  act  in  question.  If  this  were 
not  so,  we  should  be  led  to  the  conclu- 
sion that  an  agent  might  establish  an 
agency  by  his  own  representations. 
2.  The  acts  or  representations  of  the 
agent  must  naturally  lead  to  the  conclu- 
sion, that  the  supposed  authority  does 
exist.  In  other  words,  he  must,  in  sub- 
stance, affirm  that  the  act  in  question 
forms  no  exception  to  the  general  delega- 
tion of  authority.  Such  an  affirmation  is 
not  to  be  regarded  as  creating  an  agency, 
but  simply  as  an  assertion  that  what  has 
previously  appeared  to  be  truehy  the  repre- 
sentations of  the  principal,  is  actually 
true.  8.  The  representations  must  have 
been  made  directly  to  third  persons,  so 
as  to  have  induced  their  action  and  to 
have  created  a  privity  of  contract  between 
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the  principal  and  such  person.  4.  The 
faotthat  the  particular  act  was  not  within 
the  general  delegation  of  power,  must 
have  been  peculiarly  within  the  know- 
ledge of  tJie  principal.  Very  little  dis- 
cussion of  this  subject  can  be  found  in 
the  earlier  cases.  It  has  been  pressed 
upon  (he  attention  of  modern  jurists  on 
account  of  the  fact«  that  a  large  class 
of  commercial  business  is  performed 
through  the  medium  of  agents,  especially 
that  which  is  transacted  by  corporations. 
We  are  inclined  to  think  that  the  doctrine 
itself  is  a  modern  one.  The  case  which 
is  usually  cited,  is  Heme  vt.  Nichols,  1 
Salkekl,  289.  It  was  decided  by  Lord 
Ch.  J.  Holt  at  Nisi  Prius  :  "  In  an  action 
on  the  case  for  a  deceit,  the  plaintiff  set 
forth  that  he  bought  several  parcels  of 

silk  for silk ;  whereas  it  was  another 

kind  of  silk,  and  that  the  defendant  well 
knowing  this  deceit,  sold  It  to  him  for 

silk.    On  trial,  npon  not  guilty,  it 

appeared  that  there  was  no  actual  deceit 
in  the  defendant,  who  was  the  merchant, 
but  that  it  was  in  his  factor  beyond  sea ; 
and  the  doubt  was,  if  this  deceit  could 
charge  the  merchant;  and  Holt,  Ch.  J., 
was  of  opinion  that  the  merchant  was 
answerable  for  the  deceit  of  his  factor, 
though  not  criminaliUr,  yet  eiviliter  ;  for 
seeing  somebody  must  be  a  loser  by  this 
deceit,  it  is  more  reason  that  he  that  em- 
ploys and  puts  a  trust  and  confidence 
in  the  deceiver  should  be  a  loser  than  a 
stranger,  and  upon  this  opinion  the 
plaintiff  had  a  verdict."  From  this 
meagre  report  of  the  case,  its  doctrine 
would  seem  quite  doubtful  as  applicable 
to  agenXt  ing^turaly  because  it  has  been  dis- 
tinctly held,  after  thorough  discussion, 
that  a  mere  power  to  sell  does  not  of 
Itself  include  a  power  to  warrant :  Brady 
V8.  Todd,  9  C.  B.,  N.  S.  696-7,  (1861 ;) 
and  a  fortiori  does  not  include  a  power 
to  misrepresent  the  qualities  of  the 
article.     If  the  decision  were  made  to 


depend  upon  peculiar  rules  applicable  to 
factors,  it  would  become,  as  before  stated, 
a  question  of  usage.     The  true  ground 
of  the  decision  is,  doubtless,  indicated    , 
by  Cress  well,  J.,  in  Coleman  ot.  Riches, 
16  C    B.  117.     He  says:    "Merne  rt. 
Nichols  was  a  case  of   misrepresenta- 
tion, not  f^ud ;  the  defendant  there  adopiei 
ike  act  of  the  factor."  When  placed  upon    ; 
this  ground,  the  decision  can  be  readily 
understood.  The  subsequent  recognition 
of  the  act  was  upon  general  principles, 
equivalent  to  a  prior  command.    Other- 
wise, it  would  be  plainly  repugnant  to 
the  case  of  Southern  oi.  How,  2  Croke, 
469-70-71.    In  that  case,  three  counter- 
feit jewels  were  fhuidulently  sold  by  the  ,^ 
factor  of  the  defendant  to  the  plaintiff  is  j 
Barbary,  for  good  jewels.  Their  value  wai  i^ 
£100,  and  were  sold  for  £800.  The  plain-  t 
tiff,  regarding  them  as  valuable,  sold  I 
them  to  the  King  of  Barbary,  who,  dia-  3 
covering  their  true  character,  imprisoned  ^ 
the  plaindff  vntil  he  repaid  the  X800.  ^ 
It  appeared  that  the  defendant  was  not^ 
cognisant  of  the  fraud  of  the  factor.  V 
The  Court  inclined  against  the  plaintif,.  < 
upon  the  ground  that,  as  the  master  did  \ 
not  command  the  servant  to  conceal  the  >^ 
character  of  the  jewels,  he  shall  not  b«  0 
charged  if  the  servant  exceeds  his  power.  ; 
The  doctrine  of  Heme  vt.  Nichols,  if  10 
qualified,  is  supported  by  the  recent  cue 
of  Udell  v9.  Atherton,  4  Law  Times.  N. 
S.  797.     In  that  case,  the  principal  tu- 
thorixed  the  agent  to  sell  a  log  of  mt- 
hogany.     He  fraudulently  concealed  » 
defect  in  the  article,  making  at  the  same 
time    a    wilful    misrepresentation    in 
respect  to  it.     The  principal  was  inno- 
cent ;  but,  as  he  retained  the  benefit  oftk 
contract,  he  was  held  liable  in  an  acdon 
for  deceit.     The  form  of  action  was  thi 
same  as  in   Heme  ve.   Nichols.     The 
opinion    of   Wilde,    B.,    is    especiilly 
noticeable.     Mr.  Addison,  in  his  recent 
work  on  torts,  makes  the  same  distin^ 
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tlon.  He  BtLja:  "It  a  fraadalent  set 
has  been  committed  by  the  agent,  and 
his  act  is  adopted,  and  the  principal 
takes  the  benefit  of  the  contract,  he  is 
liable  in  an  action  for  deceit ;"  (citing 
1  Scott,  N.  R.  685;)  "but  if  the  princi- 
pal repudiates  the  transaction,  and  the 
representation  is  not  within  the  scope 
of  an  agent*s  ordinary  authority,  he  is 
not  liable/'  10  G.  B.  688.  It  is  not 
intended  to  deny  that  the  reason  given 
by  Lord  Holt  is  a  good  one  in  a  proper 
ease,  but  only  to  question  its  appli- 
cability to  the  facts  as  they  appear  in 
Salkeld. 

This  class  of  authorities  is  eridently 
but  of  little  weight  in  respect  to  the 
question  of  the  responsibility  of  the  prin- 
cipal where  the  act  of  the  agent  trnpofM 
a  burden  upon  Atm,  and  he  seeks,  as  soon 
as  it  is  ascertained,  to  repudiate  it,  and 
where  there  is  no  settled  usage  to  deter- 
mine the  agent's  authority.  As  far  as 
can  be  ascertained,  this  question  has  not 
been  distinctly  presented  in  any  of  the 
English  cases.  It  came  up  recently  (1 867) 
in  the  State  of  New  York  in  the  case 
of  The  Farmers'  and  Mechanics*  Bank  o«. 
The  Butchers'  and  DroTcrs'  Bank,  16  N. 
T.  (2  Smith,)  126;  S.  C.  ^4  N.  Y. 
(4  Kem,)  628.  The  teller  of  the  latter 
bank  was  in  the  habit  of  certifying  the 
checks  of  customers  with  the  knowledge 
of  the  officers  of  the  bank,  and  was  pro- 
Tided  with  a  book  for  the  express  purpose 
of  keeping  a  memorandum  of  such 
checks.  He  was  under  express  instruc- 
tions not  to  certify  when  the  drawer  of 
the  check  had  no  funds.  In  direct  riola- 
tion  of  his  instructions,  he  certified 
checks  for  a  person  who  had  no  tanda  to 
his  credit,  and  they  came  into  the  hands 
of  an  honest  holder  for  Talus.  Upon  this 
state  of  facts  the  bank  was  held  liable. 
The  question  was  admitted  for  the  pur- 
poses of  the  case  to  be,  whether  a  bona 
fde  bolder  for  Talue  of  a  negotiable 


check,  certified  by  a  special  agent,  whose 
authority  is  limited  to  cases  where  the 
bank  has  flinds  of  the  drawer  in  hand* 
can  enforce  payment  of  the  check,  pro- 
Tided  the  bank  has  no  such  fiinds. 

It  will  be  obserred,  that  the  state- 
ment of  the  question  excludes  cases  of 
the  first  class  where  uaaffe  is  on  element 
No  usage  was  pretended,  and  no  argu- 
ment drawn  from  cases  of  that  sort  can 
be  relied  upon.  The  Court  laid  Tery 
considerable  stress  upon  that  well-known 
rule  of  the  law  of  partnership,  that  one 
of  the  parties  may,  notwithstanding  ex- 
press restrictions,  bind  the  firm  upon  a 
contract  made  within  the  scope  of  his 
employment.  It  would,  howcTer,  seem 
that  the  power  of  the  indiTidual  partner 
belonged  to  the  first  class  of  cases.  li 
is  conferred,  not  by  special  authority^  but 
by  law.  This  Tiew  is  taken  by  the  Court 
of  Common  Pleas  in  England  in  a  Tery 
recent  case,  (1861)— Brady  vs.  Todd,  9 
C.  B.,  N.  S.,  696-7— Erie,  C.  J.,  deliTcr- 
tng  the  opinion.  **  Partners  haTc  an 
authority  conferred  upon  them  by  law  in 
the  same  manner  as  masters  of  ships.'* 
p.  604.  The  Court  expressly  distingpiish 
this  class  of  cases  from  those  where  the 
principal  holds  out  that  the  agent  has  an 
authority,  and  induces  another  to  deal 
with  the  agent  on  the  faith  of  the  repre- 
sentation. 

Dismissing,  then,  the  case  of  partners, 
masters  of  ships,  &c.,  from  Tiew,  from 
what  source  can  the  authority  ol  the 
teller  be  deriTed  ?  We  think  that  the 
question  of  negoHahilUif  is  not  inToWed. 
It  must  cTer  be  borne  in  mind,  that  ths 
want  of  a  power  to  make  an  instrument, 
being  a  question  of  capacity,  is  a  defect 
which  defeats  it  at  law,  and  makes  it 
utterly  Toid.  An  instrument  must  at 
least  exist  before  it  can  be  negotiable. 
For  this  reason  the  important  case  of  ths 
Bute  of  Illinois  r«.  Delafield,  8  Paige, 
627,  S.  C.  in  Error,  2  Hill,  169,  is  not 
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parmllel  In  that  case  an  agent  was 
restricted  from  selling  certain  negotiable 
bonds  of  the  State  of  Illinois  below  par, 
or  on  credit.  In  yiolation  of  his  instruc- 
tions, he  passed  them  to  Delafield,  who 
was  cognisant -of  his  breach  of  duty. 
Delafield  was  prevented  by  injunction 
from  negotiating  them,  on  the  ground, 
that  if  they  passed  into  the  hands  of  a.n 
honest  holder,  the  State  must  pay  them. 
But  in  this  case  the  bonds  were  valid 
instruments^  having  been  duly  executed 
according  to  statute.  Even  a  wrong-doer 
might  have  transferred  them  to  an  honest 
purchaser  without  reference  to  the  ques- 
tion of  agency.  But  the  question  in  the 
case  of  the  Butchers'  &  Drovers'  Bank 
was,  whether  the  instruments  were  pro- 
perly executed,  or  even  existed  at  all. 

Assuming,  then,  that  the  power  of  an 
agent  to  create  an  instrument  must  be 
measured  in  all  cases  by  the  same  gene- 
ral principle,  it  would  appear  that  the 
ordinary  rules  of  the  law  of  estoppel  in 
pais  must  be  invoked  whenever  it  is 
sought  to  make  a  principal  liable  for  the 
unauthorized  acts  of  an  agent,  which  he 
seeks  to  repudiate.  The  rule  appears  to 
be  accurately  stated  in  North  River  Bank 
M.  Aymar,  8  Hill,  270 :  <*  Whenever  the 
very  act  of  the  agent  is  authorized  by  the 
terms  of  the  power,  that  is,  whenever,  by 
comparing  the  act  done  by  the  agent, 
with  the  words  of  the  power,  the  act  is 
in  itself  warranted  by  the  terms  used» 
such  act  is  binding  on  the  constituent  as 
to  all  persons  dealing  in  good  faith  with 
the  agent.  Such  persons  are  not  bound 
to  inquire  into  facts  aUvnde.  The  appa- 
rent authority  is  the  real  authority." 
Though  the  rule  is  enunciated  as  to 
written  powers,  its  principle  extends  to 
other  cases.  Upon  this  theory  the  case 
of  the  Buichsrs'  &  Drovers'  Bank  was 
correctly  decided*  The  Bank  had  au* 
ihoriaed  the  teller  to  sign  instruments  in 
/orniy  induding  the  one  in  question,  and 


the  purchaser  acquired  the  check  npoa 
the  faith  and  representation  of  the  mgcfsfc 
that  it  was  included  within  the  cUee  of 
cases  to  which  his  authority  extended. 
This  principle  wouid  include  all  eases 
where  the  measure  of  authority  was 
derived  from  the  act  of  the  principal,  and 
another  acted  upon  the  representation. 
Thus,  if  there  were  no  rule  of  law  or  usage 
limiting  the  authority  of  masters  of  ships 
to  sign  bills  of  lading,  any  person  ex- 
pressly authorized  to  execute  them  might 
bind  his  principal  even  if  goods  were  not 
put  on  board,  if  a  consignee  acted  upon 
the  faith  of  the  certificate  that  the  goods 
had  been  shipped  for  his  use  by  the  con- 
signor. See  Walter  vs.  Brewer,  11  Mass. 
104.  In  other  words,  the  difference 
between  Grant  vs.  Norway  and  the  case  of 
the  Butchers'  k  Drovers'  Bank,  is  simply 
this :  in  the  one  the  authority  is  estab- 
lished by  law,  and  as  such  cannot  exceed 
the  legal  limit;  in  the  other,  the  autho- 
rity is  directly  conferred  by  act  of  the 
principal,  and  may  extend  so  far  as  he 
pleases,  or  he  may  so  clothe  his  agent 
with  an  apparent  authority  as  to  make 
him  liable  upon  the  rules  applicable  to 
estoppels  in  pais.  Consequently,  as  new 
cases  arise  not  affected  by  a  well  defined 
usage,  the  liability  of  the  principal  muMt 
be  ascertained  solely  from  the  proper 
inferences  to  be  drawn  from  his  acts. 
If  tellers  of  banks,  for  a  long  period,  by 
a  well  settled  usage,  had  authority  merely 
as  tellers  to  certify  checks  for  customers 
only  who  had  funds,  we  apprehend  thai 
the  negotiability  of  the  check  would  not 
protect  even  a  bona  fide  purchaser  when 
there  were  no  funds.  In  fact,  the  very 
limit4ition  by  the  usage  gives  the  pur- 
chaser notice  of  a  want  of  autkorUy^  and 
puts  him  upon  inquiry,  and  upon  that 
fact  of  implied  notice  the  case  of  Grant 
vs.  Norway  turned.  It  remains  to  ex- 
plain one  or  two  cases  which  may  appear 
to  conflict  wltk  these  views.    The  first 
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f  GoUmMi  M.  Biehes,  16  C.  B.  108.    li 
appeared  in  that  ease  that  the  plaintiff 
was  a  com  dealer,  who  bought  com 
which  was  deliTored  at  the  defendant's 
wharf  by  the  Tendore.    The  defendant, 
or  hie  agent,  wa«  in  the  habit  of  giving 
receipts  to  the  yendors,  and  it  was  the 
praetioe  for  the  plaintiffs  to  pay  such 
Tendors  for  the  corn  stated  in  the  receipts 
to  hare  been  delrrered.    The  plaintiff's 
agent  wilftiUj  gave  a  receipt  in  a  parti- 
cular ease  to  a  person  who  had  not  deli- 
Tered  any  com  to  the  plaintiff's  use,  and 
the  plaintiff,  in  accordance  with  his  usual 
practice,   paid  such  supposed  Tender. 
He  then  sued  the  defendant  for  the  loss 
oeoaaioned  by  the  fraud  of  the  agent. 
There  was  no  OTidenoe  that  there  was 
any  agreement  between  defendant  and 
plaintiff,  to  give  these  receipts,  but  they 
appeared  to  hare  been  mere  metaoranda 
between  the  defendant  and  the  sellers. 
They  were  Toluntary,  and  not  designed 
to  influence  the  plaintiff's  conduct.    On 
this  ground  the  defendant  was  held  not 
to  be  liable.    Says  Jerris,  C.  J. :  "  I  do 
not  see  how  Riches'  (def 't)  knowledge 
that  Coleman  (pl'ff )  was  in  the  habit  of 
paying  the  Tendors  on  the  production  of 
his  receipt  aelunowledging  the  deliyery  of 
the  wheats  makes  his  giving  such  a  re- 
ceipt a  representation  to  Coleman."   p. 
106.     So  Cresswell,  J. :  «*I  have  looked 
carefoUy  through  the  evidence,  and  have 
failed  to  discover  anything  Arom  which  we 
can  infer  any  such  course  of  dealing  as 
would  render  the  defendant  liable  to  the 
plaintiff  for  the  fraudulent  representa- 
tion of  his  agent.     To  do  so  we  must 
assame  that  there  was  some  contract 
between  the  parties,  that  a  receipt  should 
be  given  only  upon  the  delivery  of  the 
wheat,  in  order  that  the  plaintiff  might 
be  protected  firom  paying  for  it  before  it 
was  sent.   There  clearly  was  no  evidence 
to  warrant  that.    It  may  bo  true  that 
Coleman  was  in  the  habit  of  paying  for 


the  com  he  purchased,  upon  the  produo> 
tion  of  a  receipt,  and  that  Riches  knew 
it.  Bui  the  defendant  had  nothing  to  do 
wUh  the  plamtife  manner  of  conducting 
hie  bueinese.  It  leaves  the  case  just  as  it 
was  before."  p.  119.  The  other  Judges 
express  similar  views. 

This  case  simply  holds  that  an  estop- 
pel cannot  arise  unless  the  representation 
of  the  principal  was  made  to  the  tliird 
party,  so  that  he  had  a  right  to  act  upon 
it.  It  is  quite  apparent  from  the  case, 
that  if  there  had  been  an  understanding 
between  the  parties  that  the  receipts 
were  to  be  given,  the  defendant  would 
be  liable  for  the  fraud  of  his  agent. 
Thus  that  able  Judge,  Williams,  J.,  says 
in  the  same  case :  **  If  there  had  been 
evidence  of  an  agreement  between  the 
plaintiff  and  defendant,  that  the  latter 
should  furnish  the  vendor  with  receipts 
on  the  delivery  of  the  corn,  upon  the 
faith  of  which  receipts  the  former  should 
pay  the  price,  I  must  confess  I  snould 
have  felt  great  difBcuhy  in  saying  that 
the  defendant  would  not  be  liable  for  the 
fraud  of  an  agent,  by  means  of  which  the 
plaintiff  had  been  induced  to  part  with 
his  money  on  the  faith  of  such  delivery 
having  taken  place."  The  same  idea 
pervades  the  opinion  of  the  other  Judges. 
Another  case,  which  it  may  be  well  to 
distinguish,  is  that  of  the  Mechanics' 
Bank  ve.  New  Haven  Railroad  Co.,  8 
Keman,  699.  A  corporation  had  ap- 
pointed a  transfer  agent,  who  was  autho- 
rized, in  the  ordinary  manner,  to  transfer 
existing  shares  of  stock  upon  the  books 
of  the  company,  and  to  give  the  usual 
certificates  to  the  transferree.  In  com- 
pany  with  a  confederate,  he  issued  spu- 
rious certificates,  purporting  that  his 
confederate  was  entitled  to  certain  shares 
of  stock.  These  were  indorsed  in  blank, 
and  pledged  to  the  plaintiff,  who  madi» 
adyances  upon  them  in  good  faith.  They 
were  not  transfsired  to  him  opon  the 
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books  of  (he  eorponuion.  Tbe  Coart 
held  that  he  acquired  no  right  to  any 
atock,  and  that  the  railroad  corporation 
was  not  liable  in  damages  for  the  frauda- 
lent  act  of  the  agent. 

The  ground  of  this  decision  is,  that 
the  principal  is  not  directly  liable  for  the 
uoamhorized  act  of  the  agent,  and  that 
the  law  of  estoppel  was  not  applicable, 
because  no  representation  was  made  to  the 
plaintiff.  The  transfer  of  the  stock  certifi. 
cale  furnished  no  eTidence  of  a  contract 
between  the  plaintiff  and  the  defendant. 
In  fact,  th*  stock  was  not  assignable  at 
law,  being  h.  mere  chose  in  action,  but,  by 
the  peculiar  rules  of  equity  jurispru- 
dence, the  assignor  was  converted  into  a 
tnistee  for  the  assignee.  It  is  one  of  the 
most  elementary  principles  of  equity  law, 
that  the  assignee  in  such  a  case  obtains 
no  more  right  than  the  assignor,  unless 
he  can  show  a  direct  and  distinct  repre- 
sentation made  to  himself,  by  the  person 
liable,  upon  the  faith  of  which  he  made 
the  purchase.  As  no  such  representation 
was  shown,  and  as  his  assignor  had 
no  rights  against  the  railroad  company, 
he  had  none.  The  ease  is  not  incon- 
sistent with  the  principles  hitherto 
established.  In  this  connection  negotia- 
bility becomes  important.  It  cannot  aid 
an  instrument  which  does  not  come  either 
within  the  actual  or  apparent  power  of 
the  agent.  But  when  a  negotiable  in- 
strument is  in  form^  though  not  in  fact, 
authorized,  and  the  person  who  takes  it, 
is  privy  to  the  agent's  firaud,  though  he 
lias  himself  no  rights  against  the  prinoi- 
pnl.  he  can  make  him  liable  by  trans- 
ferring it  to  an  honest  holder.  The 
negotiation  connects  the  representation 
of  the  principal  with  the  holder,  and 
makes  him  privy  to  a  contract. 

To  sum  up  the  conclusions  attained ; 
It  has  been  shown  that  an  agent  cannot 
create  an  authority  by  his  own  represen- 
'ations,  but  that  in  all  cases  the  conduct 


of  the  principal  is  the  sobjeet  of  inqniiy 
Tbe  principal  can  become  liable  on  twe 
grounds :  that  of  identity  and  of  estopp^ 
Upon  the  ground  of  estoppel  he  may  be 
liable  either  where  there  is  a  fixed  usage 
respecting  the  agent's  authority,  or  wfaers 
an  apparent  power  is  conferred  by  direct 
authority.  In  the  case  of  usage,  the 
authority  is  limited  by  the  osage  itself 
In  an  authority  expressly  or  aeioally 
conferred,  the  inquiry  must  be  wbethcr 
the  principal  in  form  held  out  the  agent, 
as  having  power  to  do  the  act  in  question, 
to  the  party  who  acted  upon  it,  and  whe- 
ther the  third  person  did  accordingly  act 
in  good  fikith.  If  so,  the  principal  is 
liable.  But  where  the  agent  did  the  act 
without  being  held  out  as  authorised,  the 
principal  is  not  liable,  even  though  he 
knew  the  conduct  of  the  agent.  He  is 
also  not  fiable  where  the  agent  frmadn- 
lently  creates  an  unauthorized  ehoee  in 
action  in  confederacy  with  another,  and 
such  other  transfers  the  chose  in  adioi 
to  an  innocent  assignee.  This  last  pro- 
position rests  upon  the  peculiar  rules  of 
equity  jurisprudence  as  applied  to  the 
assignment  of  choses  in  action. 

Note  2.  It  may  now  be  regarded  as  set- 
tled law,  that  bonds  of  a  certain  class  art 
to  be  deemed  negotiable.  This  is  not  true, 
of  course,  of  ordinary  bonds  which  ar» 
only  assignable  in  equity.  The  doctrine 
of  negotiability  has  been  extended  to 
exchequer  bills,  (4  Bam.  &  Aid.  1,)  gov- 
ernment bonds,  (Qorgier  vt.  Mieville,  8 
Barn.  &  C.  46 ;  Long  vs.  Smith,  7  Bing. 
284;  Delafleld  m.  State  of  Illinois,  8 
Paige,  627,  s.  62,  Hill,  159,)  and  other 
municipal  bonds,  such  as  those  of  towns 
and  counties.  Bank  of  Rome  vs.  Tillage 
of  Rome,  19  N.  T.,  5  Smith,  20;  Gould 
V8.  The  Town  of  Sterling,  supra  ;  contra, 
Deaman  vs.  Lawrence  County,  37  Penn., 
(1  Wright,)  858,  (1860.)  The  Court  in 
this  case  admite  that  its  riew  is  contraiy 
to  the  ourrent  of  American  dednoni 
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Tli«  groQQ49  upon  which  the  Court  fill  them  up,  payable  to  himself  or  order. 
insists,  in  order  to  establish  its  peculiar  A  contrary  conclusion  was  arrived  at  in 
▼lews,  are,  that  such  bonds  are  creatures  England.  Hibblewhite  vi.  McMorine,  6 
of  statnte,  lawful  only  by  a  special  and  M.  k  W.  200,  Enthoven  vt.  Hoyle,  18 
extraordinary  exercise  of  legislative  om-  C.  B.  (Ex.  Cham.)  878.  It  was  also  de- 
nipotence :  that  they  usually  recite  the  cided  in  the  last  case,  that  the  coupons, 
authority  by  which  they  exist ;  that  they  when  detached  Arom  the  bond,  could 
are  called  by  the  legislature  **  certificates  not  be  deemed  anything  more  than 
of  loans"  or  bonds,  and  that  they  are  "tokens,"  unless  they  contained  within 
under  seal.  The  only  one  of  these  rea-  themselves  the  elements  of  a  promissory 
Bona  which  appears  very  strong,  is  the  note.  **  The  detaohed  coupon  (in  that 
last,  and  it  is  now  perhaps  too  late  to  case)  was  nothing  but  a  mere  piece  of 
lay  much  stress  upon  it.  Railroad  bonds  paper,  it  is  no  bill  of  exchange,  no  pro- 
are  likewise  decided  to  be  negotiable  in  missory  note,  because  it  wants  the  essen- 
Morris  Canal  &  Banking  Co.  vs.  Fisher,  tial  character  of  a  promissory  note,  see- 
8  Am.  Law  Register,  428,  (N.  Jersey) ;  ing  that  there  is  not  the  name  of  any  per- 
Wliite  vs,  Vermont  &  Mass.  R.  R.  Co.,  son  mentioned  in  it  as  payee."  They  may 
21  How.  (U.  S.)  575,  and  cases  cited,  undoubtedly  be  drawn  so  as  to  constitute. 
It  was  held  in  this  case,  that  when  pay-  when  detached,  promissory  notes, 
able  in  blank,  any  bona  fide  holder  could  T.  W.  D. 


RECENT    ENGLISH    DECISIONS. 

In  the  Court  of  Queen* 8  Bench,  1862. 

GALLIARD,  APPELLANT,  V8.   LAXTON,  RESPONDENT.* 

1.  A  warrant  was  issued  by  a  justice  of  the  county  of  C,  directed  to  the  constable 
of  the  township  of  N.,  and  generally  to  all  her  Majesty's  officers  of  the  peace  in 
and  for  the  said  county,  commanding  them,  or  some  of  them,  forthwith  to  appre- 
hend W.  Q.,  and  convey  him  before  two  justices  of  C,  to  answer  for  not  obeying 
a  bastardy  order  for  payment  of  money.  The  warrant  was  delivered  to  the  super- 
intendent of  police,  and  had  subsequently  been  in  the  possession  of  D.,  one  of 
the  police  constables.  Afterwards  D.  and  8  ,  police  constables,  while  on  duty  in 
uniform,  arrested  W.  G.  under  the  warrant,  but  they  had  it  not  in  their  posses- 
sion at  the  time  of  the  arrest,  it  being  at  the  station-house.  W.  G.  was  rescued 
by  several  persons,  who  assaulted  the  constables  D.  and  S.  Whereupon  infor- 
mations for  the  rescue  and  assault  were  laid  against  the  parties  by  the  constables ; 
and  at  the  hearing  before  justices  the  complaint  as  to  the  rescue  was  withdrawn, 
and  that  for  the  assault  proceeded  with,  and  the  parties  were  convicted  : 

Jldd,  that  the  conviction  was  bad,  as  the  arrest  by  the  constables  was  illegal,  they 
not  having  the  warrant  in  their  possession  at  the  time : 

2.  Seld  also,  that  the  withdrawal  of  the  information  as  to  the  rescue  was  no  bar 
io  proeeeding  with  the  oomplaint  as  to  the  assault 


1 6  Law  Times,  Rep.  N.  S.,  885. 
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Case  stated  for  the  opinion  of  this  Court  upon  a  summary  cod 
viction  by  Justices. 

Feb.  14. — Gibbons,  for  appellant,  cited  Lambard's  Irenarcha, 
97,  edit.  1602 ;  Dalton  on  the  Office  of  Sheriff,  110 ;  Robins  vs. 
Sender  J  8  Dowl.  643 ;  Fownea  vs.  Stokes,  4  Dowl.  125 ;  Beg.  vs. 
Whalley,  7  C.  &  P.  245 ;  Countess  of  Rutland's  Oase^  6  Co. 
Rep  52. 

No  one  appeared  in  support  of  the  conviction. 

Our  adv.  vulL 

Feb.  22. — ^WiQHTMAN,  J. — This  case  was  argued  before  my 
brother  Crompton  and  myself  at  the  sittings  after  last  term.  The 
first  question  proposed  to  us  is  of  much  general  importance,  inas- 
much as  it  may  arise  in  cases  where  an  illegal  arrest  may  be  car- 
ried to  the  extent  of  wounding,  or  killing  an  officer.  It  appears 
that  a  warrant  had  been  issued  by  a  magistrate  of  the  county  of 
Chester,  directed  to  the  constable  of  the  township  of  Nantwicb, 
and  all  her  Majesty's  officers  of  the  peace  in  and  for  the  said 
county,  commanding  them,  or  some  or  one  of  them,  forthwith  to 
apprehend  William  Galliard,  and  convey  him  before  two  justices 
of  the  county  of  Chester,  to  answer  for  the  not  obeying  a  bastardy 
order  for  payment  of  money.  This  warrant  is  stated  to  have  been 
given  to  the  Superintendent  of  Police,  and  by  him  to  have  been 
given  to  the  police  at  Monks  Coppenhall,  in  the  county  of 
Chester,  of  which  place  William  Galliard  is  stated  in  the  warrant 
to  be ;  and  it  had  subsequently  been  in  the  possession  of  Dyson, 
one  of  the  police  constables  who  arrested  William  Galliard,  but  he 
had  it  not  with  him  at  the  time  when  he  made  the  arrest,  it  being 
then  at  the  station-house  at  Monks  Coppenhall,  and  in  the  actual 
possession  of  the  Superintendent  of  Police  there.  Upon  the  Ist 
July  last  Dyson,  who  was  the  public  constable,  arrested  William 
Galliard  under  the  warrant,  but  did  not  produce  it,  nor  was  he 
asked  to  produce  it,  and  the  question  is,  whether  to  make  the 
arrest  legal,  there  must  at  the  time  have  been  a  warrant  which 
was  ready  to  be  produced  if  necessary,  though  the  warant  is  not 
addressed  to  any  officer  by  name,  but  to  the  constable  of  Nant- 
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wich  and  all  the  officers  of  the  peace  in  and  for  the  county  gene- 
rally ?  This  general  form  of  direction  seems  to  be  warranted  by 
the  5  Geo.  4,  c.  18,  s.  6,  and  Dyson  and  the  other  policemen  under 
him  come  within  the  description  of  the  persons  to  whom  the  war- 
rant is  addressed.  It  is  not  stated  what  words  were  used  by  the 
officers  at  the  time  they  made  the  arrest,  but  as  they  do  not  seem 
to  have  been  impressed  with  any  conviction  that  they  were  to 
inform  William  Galliard  of  the  nature  of  the  change,  it  may  be 
presumed  they  did  tell  him  they  only  arrested  him  under  the  war- 
rant, and  not  what  the  charge  was.  As  they  were  obviously  police 
constables,  we  think  they  were  not  bound,  in  the  first  instance,  to 
produce  the  warrant  at  the  time  they  made  the  arrest ;  but  as  this 
was  not  a  charge  of  felony,  but  rather  in  the  nature  of  a  civil  pro- 
ceeding, the  warrant  ought  to  have  been  produced  if  required,  and 
the  arrest  without  such  production  would  not  be  legal.  The  pro- 
duction of  the  warrant  was  not,  however,  required  before  or  at  the 
time  when  the  arrest  was  made,  notwithstanding  the  resistance  of 
the  appellee  and  his  brother,  nor  indeed  at  any  time,  and  as  the 
warrant  was  in  existence  at  the  station,  where,  no  doubt,  it  could 
readily  have  been  procured,  it  may  be  said  there  was  no  reason 
for  its  being  in  the  hands  or  the  pocket  of  one  of  the  officers,  and 
there  was  no  disadvantage  to  the  person  arrested  by  reason  of  its 
being  there.  That,  no  doubt,  may  be  so  under  the  circumstances 
which  are  referred  to  in  the  case ;  but  suppose  it  had  happened 
that,  after  the  arrest  had  been  effected,  in  spite  of  the  resistance 
made,  and  before  the  appellee's  brother  had  been  taken  to  the 
station  where  the  warrant  was,  the  appellee  had  requested  the 
officer  to  produce  it,  which  not  having  it,  he  could  not  do,  how- 
would  the  case  have  stood  then  ?  We  have  already  expressed  our 
opinion  that,  if  requested,  the  officer  was  bound  to  produce  the 
warrant,  aiA  if  he  did  keep  it  in  his  custody  after  such  request, 
the  non-compliance  would  not  be  legal,  and  it  could  hardly  be  con- 
tended that  the  arrest  itself  would  be  legal,  and  that  the  detention 
ander  the  circumstances  adverted  to  would  be  legal.  On  this  view 
of  the  case  it  appears  to  us  that  the  officers  were  bound  to  have 
the  warrant  ready  to  be  produced,  if  required ;  if  they  had  it  not. 
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the  arrest  would  not  be  legal.  If  an  action  had  been  broaght 
against  the  officers  for  making  the  arrest,  and  they  had  pleaded  a 
plea  of  justification  under  the  warrant,  they  must,  according  to  the 
precedents,  have  pleaded  it  was  delivered  to  them  to  be  executed; 
and  though  it  is  not  stated  in  the  precedents  they  should  have 
actual  possession  at  the  time  of  the  arrest,  it  is  to  be  presumed, 
from  the  allegation  of  delivery  to  them,  that  they  continued  to 
hold  it.  MacKalley's  case,  9  Coke,  69  a,  is  distinguishable  on  the 
ground  suggested  by  East  in  his  treatise  on  Pleas  of  the  Crown, 
vol.  i.  p.  318.  See  also  in  1st  Hale's  Pleas  of  the  Crown,  458. 
We  are  unable  to  find  any  case  in  which  the  precise  point  raised 
for  our  discussion  has  been  decided.  We  are,  therefore,  of  opinion 
that  the  officers  making  the  arrest  ought  to  have  had  the  warrant 
with  them,  ready  to  be  produced  in  case  it  should  be  required,  and 
not  having  it  they  were  not  justified  in  making  the  arrest.  As  to 
the  second  point,  we  are  clearly  of  opinion  that  the  withdrawal 
of  the  information  as  to  the  rescue  afforded  no  valid  ground  of 
objection  to  the  proceeding  under  the  information  for  the  assault 
Therefore  the  conviction  will  be  quashed. 


ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 

SUPREME    COURT  OF  NEW   YORK.^ 

Warranty  on  a  Sale  of  Chattels — Rule  of  Damaget  for  Breach  of — 
Where  a  warranty  of  a  thing  has  reference  to  a  purpose  for  which  it  is  to 
be  used,  the  rule  of  indemnity  on  a  breach  of  the  warranty  must  include 
the  damafres  which  naturally  followed,  and  might  be  expected  to  follow, 
its  violation,  when  the  thing  warranted  is  put  to  the  intended  and  under- 
stood use :  provided  such  damages  are  in  their  nature  certain,  and  it  is 
also  certain  that  they  proceeded  from  the  breach  of  warranty :  Passenger 
vs.  Tliorhum. 

The  plaintiff,  a  market-gardener,  applied  to  the  defendant  &r  seed  of  t 
particuluT  kind  of  cabbage — the  Bristol.  The  defendant  being  acquainted 
with  the  plaintiff's  business,  and  the  purpose  for  which  the  seed  was 

1  From  Hon.  0.  L.  Barbour,  Reporter. 
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waDted,  proteased  to  have  that  seed,  and  showed  him  a  sample  of  the  cab- 
bage the  seed  would  produce ;  said  he  kuew  the  seed  was  Bristol  cabbage 
«9eed,  and  warranted  it  as  such.  The  seed  being  purchased  and  planted, 
proved  not  to  be  of  the  Bristol  cabbage,  and  produced  a  crop  of  but  little 
value.  Heldy  that  the  rule  of  damages  was  such  loss  as  the  plaintiff  had 
sustained  by  the  crop  not  being  what  the  warranty  in  substance  said  it 
should  be — Bristol  cabbage  :  Id. 

Latent  Ambiguity — Vendor  and  Purchaser:  Tender  of  Deed — Ltquu 
dated  Damages, — Where,  in  a  contract  for  the  sale  and  conveyance  of  land, 
there  was  no  other  description  of  the  premises  except  what  was  contained 
in  the  words  ^'  his  farm,"  it  being  clear,  from  the  contract,  that  these  words 
referred  to  the  vendor's  farm,  it  was  held  to  be  a  case  of  latent  ambiguity 
which  was  susceptible  of  explanation  by  parol  evidence :  Brinkerhoff  vs. 
0(p,  Executor^  dec, 

TVbere  a  purchaser  dies  before  the  period  when,  by  the  terms  of  the 
contract,  the  first  payment  is  to  be  made,  and  possession  of  the  land  given, 
a  separate  tender  of  the  deed  to  all  the  heirs  or  devisees  of  the  purchaser 
is  not  necessary.  It  is  sufficient  if  a  deed,  conveying  the  premises  to  the 
heirs  and  devisees,  be  tendered  to  the  executor,  who  represents  the  testa- 
tor's means  of  paying  the  purchase-money :  Id, 

By  an  executory  contract  for  the  sale  and  purchase  of  land,  the  parties 
bound  themselves,  each  unto  the  other,  "  in  the  penal  sum  of  $200,  as 
fixed  and  settled  damages  to  be  paid  by  the  failing  party.''  HeJd^  that 
the  sum  named  was  intended  as  liquidated  damages;  and  not  as  a  pen- 
alty :  Id. 

Fixtures;  as  between  Mortgagor  and  Mortgagee;  Action  for  their 
Removal;  what  are  such. — In  determining  whether  articles  are  or  are  not 
fixtures,  the  same  rule  prevails  between  mortgagor  and  mortgagee  as 
between  grantor  and  grantee,  and  this  whether  the  mortgagee  were  or 
were  not  in  possession  of  the  premises  :  Laflin  vs.  Griffiths,  Sheriff. 

If  articles,  before  being  detached,  were  fixtures,  the  person  having  the 
title  to  the  realty  can,  in  case  of  their  removal  by  another,  sue  for  the 
specific  recovery  of  the  things  themselves,  or  in  trespass  for  the  damages 
to  the  freehold  :  Id. 

Though  the  mortgage  debt  has  become  satisfied  by  the  mortgagee's  pur- 
chasing the  premises,  at  a  foreclosure  sale,  this  will  not  alter  his  rights  in 
respect  to  fixtures  attached  to  a  building  and  wrongfully  removed  there- 
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from  bj  another.  If,  at  the  time  of  such  remoTal,  the  mortgagee  hsA  ih 
title,  even  though  it  were  a  conditional  one,  that  is  sufficient  to  found  ii 
action  agaiust  the  wrongdoer :  Id, 

Where  articles  of  machinery  were  attached  to  a  huilding  by  braces  and 
nails,  having  been  so  attached  when  the  building  was  erected,  and  baring 
always  continued  so  attached,  and  the  sole  use  of  the  building  being  the 
accommodation  and  employment  of  such  machinery,  it  was  hdd  that  tlM 
articles  of  machinery  were  to  be  deemed  Jixtures :  Id. 

Vendor  and  Purchaser — Resciruling  of  Contract. — Before  a  puTchasct 
can  rescind  the  contract  of  purchase,  and  claim  to  recover  back  monevs 
paid  by  him  on  account  of  the  price,  he  is  bound  to  restore  to  the  vendoi 
the  possession  of  the  premises.  He  cannot  occupy  under  the  contract, 
and  thus  enjoy  the  benefit  of  it,  and  at  the  same  time  treat  it  as  rescinded, 
and  reclaim  the  purchase-money :   Goelth  vs.  White. 

The  money  can  only  be  recovered  back  when  the  contract  has  been 
rescinded  in  toto^  and  so  long  as  the  purchaser  is  reaping  the  fruits  of  it, 
it  is  not  wholly  rescinded :  Id, 

Married  Woman;  Her  Capacity  to  make  Executory  Cbnfrac/a. —Tbe 
act  of  March  20,  1860,  concerning  the  rights  and  liabilities  of  bnsband 
and  wife,  by  exempting  the  husband  from  all  liability  upon  or  in  respeH 
to  bargains  or  contracts  made  by  the  wife  in  or  about  the  carr^iDg  on  ^ 
her  trade  or  business,  recognises  the  ability  of  the  wife  to  make  execntoij 
contracts,  which  will  be  valid  as  against  her,  notwithstanding  her  coverture: 
Barton  vs.  Beer. 

Usury. — Any  security  given  in  payment  or  discharge  of  an  usuriwB 
security,  is  ecjually  void  with  the  original.  The  original  taint  of  nsnij 
attaches  U)  all  consecutive  obligations  and  securities  growing  out  of  t^ 
original  vicious  transaction  :    Vickery  vs.  Dickson. 

A  new  security  of  the  borrower  for  the  same  debt,  secured  by  an  nsa 
sious  mortgage,  would  be  vitiated  by  the  usury ;  and  the  obligaUon  of  i 
third  person  stands  upon  no  better  foundation  :  Id. 

Opinions  of  Witnesses. — Although,  as  a  general  rule,  opinions  of  wit 
nesses  are  to  be  excluded,  except  upon  questions  of  science  and  skill  a 
to  which  they  have  been  specially  instructed  or  educated,  yet  witness 
may  give  their  opinion  upon  questions  oi  value y  and  as  to  the  amount  oi 
damages  a  party  has  sustained,  where  the  damage  consists  in  an  injuij  k 
or  destruction  of  property  :  Nellis  vs.  Mv  Cam. 
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Partnership. — Money  originally  borrowed  by  one  partner,  .n  ais  indi- 
dual  capacity,  and  a  third  person,  upon  their  joint  note,  and  subsequently 
by  the  consent  of  such  third  person  agreed  to  be  appropriated  to  the 
borrowing  partner'^  individual  use,  cannot  be  collected  of  the  firm  or  the 
other  partner,  merely  from  the  fact  that  they  have  had  the  benefit  of  it  in 
their  business,  or  that  the  account  of  it  is  entered  on  their  books ;  espe- 
cially where  the  evidence  shows  that  neither  the  original  loan,  nor  that 
from  the  third  person  to  the  borrowing  partner,  was  made  upon  the  credit 
or  for  the  benefit  of  the  firm :   Tallmadge  vs.  Panoyer, 

Guaraiitt/. — The  defendants  purchased  of  the  plaintiff  his  interest  in 
a  stock  of  goods,  and  in  part  payment  therefor  transferred  to  him  the 
note  of  B.,  indorsing  thereon  a  guaranty  of  payment^  but  which  guaranty, 
on  its  face,  expressed  no  consideration.  Held^  that  the  case  was  within 
the  decisions  which  hold  that  where  a  guaranty  is  made  for  the  purpose  of 
paying  the  party's  own  debt,  it  is  not  a  collateral,  but  an  original  under- 
taking, and  so  good  without  expressing  the  consideration:  Fowler  vs. 
Clea  neater. 

The  taking  of  such  a  note,  by  a  vendor,  operates  as  a  giving  of  credit^ 
to  its  maturity,  and  will  prevent  the  statute  of  limitations  from  being  a 
bar:  Id. 

Deed ;  Parol  Evidence  of  consideration-^ Parol  Promise  to  pay  Debt 
of  Another. — Parol  evidence  is  admissible  to  show  for  what  consideration, 
and  in  what  manner  a  grantee  agreed  to  pay  for  the  land  conveyed  to  her 
by  deed  :  Seaman  vs.  Bersbrouck, 

A  parol  promise  of  a  party,  to  whom  a  conveyance  of  lands  is  made, 
for  the  purpose  to  pay,  on  account  of  the  consideration,  certain  debts 
owing  by  the  grantor  to  third  persons,  is  valid  and  obligatory  upon  the 
promissor  without  the  concurrence  or  consent  of  the  creditors  having  been 
given  to  the  arrangeuient,  and  without  any  suspension  or  extinguishment 
of  the  claims  of  those  creditors,  as  against  the  original  debtor :  Id. 

If  the  grantee  has  already  paid  the  debts  of  the  grantor,  so  agreed  to 
be  paid  by  her  as  a  part  of  the  purchase-money,  that  will  be  a  good 
defence  to  an  action  brought  against  her  by  other  creditors  of  the  grantor, 
to  recover  the  balance  claimed  to  be  due  on  account  of  the  purchase- 
money:  Id, 

Parol  License  to  enter  vpon  Land, — A  parol  license  to  enter  into  the 
possession  of  land  is  no  defence  to  an  action  by  the  owner  of  the  land  to 
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recover  the  possession :  Egyleston  vs.  The  New  York  and  RarUm  Rod' 
road  Company. 

Such  a  license  is  not  irrevocable,  so  as  to  bar  the  grantor  or  his  hein 
from  recovering  the  possession.  It  will  be  revoked  by  a  conveyance  of  thb 
land  to  another  person,  or  by  the  death  of  the  grantor  :  Id. 

A  mere  agreement  to  sell  does  not,  of  itself,  impart  a  license  to  enter 
into  possession :  Id, 

Municipal  Corporations;  Liability  /or  Acts  of  their  Affents. — Where 
individaals,  claiming  to  be  the  agents  of  a  municipal  corporation,  and  to 
act  under  resolutions  of  the  Common  Council  directing  the  removal  of  aD 
obstructions  in  a  particular  street,  go  beyond  the  limits  of  the  street,  upon 
premises  in  the  rightful  possession  of  another,  and  there  commit  unlawful 
acts  to  the  owner's  injury,  they  are  personally  liable  to  the  owner  of  the 
property,  but  no  action  will  lie  against  the  corporation :  Barvey  vs.  TTke 
City  of  Rochester, 

The  trespasses  not  being  committed  by  the  agents  or  servants  of  the 
corporation  in  the  performance  of  the  acts  directed  or  authorised  by  the 
resolutions,  the  corporation  cannot  be  made  liable  on  the  principle  of  res- 
pondeat superior :  Id. 

A  Common  Council  has  no  authority,  by  its  agents,  servants,  or  other- 
wise, to  enter  summarily  upon  premises  within  the  corporate  bounds  of 
the  city,  which  are  owned  or  lawfully  possessed  by  an  individual,  and  there 
commit  unlawful  acts  to  his  injury :  Id. 

If  it  does  so,  its  acts  will  be  ultra  vires,  for  which  the  corporation  is  not 
liable ;  even  if  the  ordinance  under  the  authority  of  which  the  wiongfal 
acts  are  done  specifically  direct  the  doing  of  these  particular  acts :  Id. 


SUPREME  COURT  OF  CONNECTICUT.* 

Bill  of  Exchange — What  sufficient  Notice  of  Protest. — The  defendant 
was  indorser  of  a  bill  of  excbange  drawn  by  A.  on  B.,  and  accepted  by  B. 
Notice  of  the  non-payment  of  the  bill  by  the  acceptor  wajB  sent  to  him, 
which  described  the  bill  as  <^  drawn  by  you^*  and  wholly  omitted  the  name 
of  the  real  drawer,  but  otherwise  described  the  bill  correctly  and  as  in- 
dorsed by  the  defendant.     Held,  that  the  notice  was  sufficient  to  chaigt 

^From  John  Hooker,  Esq,,  State  Reporter. 
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tlie  defendant,  in  the  absence  of  proof  on  his  part  that  he  had  drawn  any 
raeh  bill,  or  that  he  had  indorsed  any  other  paper  of  the  same  general 
desoription  which  oould  have  been  mistaken  by  him  for  the  bill  in  qnes- 
tioQ :   GUI  T8.  Palmer. 

J)eedj  where  Merger  of  previous  Contract — Parol  Eoidence. — ^The  de- 
fendant agreed  to  sell  the  plaintifis  a  patent  right  for  the  making  of  sewing 
machines,  within  a  certain  district,  for  the  sum  of  $400,  for  a  part  of  which 
the  phuntiflb  were  to  give  a  note  and  let  the  defendant  have  a  horse  for 
the  balance,  the  defendant  reserving  the  right  to  manufacture  machines 
within  the  district.  The  note  was  at  once  given  and  the  horse  delivered, 
and  the  defendant  thereupon  executed  and  delivered  to  the  plaintiff  a 
deed  conveying  the  patent  right ;  the  deed  stating  the  amount  of  the  con- 
sideration and  reserving  to  the  defendant  the  right  of  manufacturing 
machines  in  the  district,  but  containing  no  stipulations  as  to  the  quality 
of  the  machines  made  under  the  patent.  Held^  that  the  plaintiffs  could 
not  prove  by  parol  evidence  that,  at  the  time  of  the  sale  and  prior  to  the 
execution  of  the  deed,  the  defendant  warranted  the  machines  made  under 
the  patent  "  to  work  well,  and  not  drop  stitches,  and  to  do  the  various 
sewing  of  a  family  :"  GcUpin  vs.  Atwater, 

The  deed  was  regarded  upon  the  facts  as  the  contract  of  the  parties  ^ 
reduced  to  writing,  and  therefore  as  merging  all  the  prior  parol  transact 
tion,  and  not  as  a  mere  execution,  in  part,  of  a  prior  and  complete  parol 
contract:  Id. 

BuUder^s  Lien — Proceedings  to  Bn/orce —  Waiver  by  Acceptance  of  Note 
— For  what  given  6y  Statute. — Where  the  owner  of  premises  which  a 
builder's  lien  has  attached,  has  conveyed  away  his  interest  in  the  premises, 
it  is  not  necessary  to  make  him  a  party  to  a  bill  to  foreclose  the  lien  :  Rose 
TS.  The  Persse  and  Brooks  Paper  Works. 

The  statute  with  regard  to  a  builder's  lien  provides  that  the  builder 
shall  file  in  the  office  of  the  town  clerk  a  certificate  of  his  lien,  which  shall 
"  describe  the  premises."  A  party  having  a  lien  on  one  of  three  paper 
mills,  which  were  near  each  other,  and  belonged  to  the  same  owner,  but 
were  independent  and  susceptible  of  a  separate  description,  described  tlio 
premises  on  which  the  lien  was  claimed,  as  ^*  two  tracts  of  land  situated 
in  the  town  of  W.,  one  bounded  [&c.],  with  two  paper  mills  thereon,  and 
the  other  bounded  [&c.],  with  one  paper  mill  thereon,"  and  described  the 
lien  as  "  for  materials  furnished  and  services  rendered  in  the  erection  and 
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repairs  of  said  several  paper  mills.''  Eeld,  that  the  certificate  was  void, 
as  not  coutaining  a  reasonably  accurate  description  of  the  premises  witiua 
the  meaniog  of  the  statute :  Id, 

A  party  having  a  builder's  lien  took  notes  for  the  amount  of  his  claim, 
and  gave  a  receipt  as  follows — '*  Bi^ceived  of  P.  &  B.  two  notes  [describ- 
ing them],  in  full." — Whether  the  lien  was  not  discharged  thereby: 
Quere.  The  court  inclined  to  the  opinion  that,  in  the  absence  of  proof 
that  the  receipt  did  not  exceed  the  real  understanding  of  the  parties,  it 
must  be  taken  to  mean  that  the  notes  were  received  in  payment,  and  be 
regarded  as  discharging  the  lien  :  Id. 

The  statute  gives  a  lien  for  materials  furnished  and  services  rendered  in 
construction,  erection  or  repairs  of  any  building.  Where  the  materials 
and  labor  furnished  were  in  the  equipping  with  fixed  machinery  for  the 
manufacture  of  paper,  a  building  intended  in  its  erection  as  a  paper  mill, 
but  which  was  in  itself  a  complete  and  independent  structure,  it  was  held 
that  they  could  not  be  regarded  as  furnished  for  the  construction  or  repa- 
ration of  a  building,  and  that  no  lien  attached  to  the  premises  in  favw  of 
the  party  furnishing  the  same :  Id. 

Assignment  of  Dehty  where  in  Equity  Transfer  of  Securities — Right  of 
Creditor  to  Securities  held  hy  a  Surety —  Covenant  not  to  Sue — Pleading 
in  Equity. — Where  a  mortgage  is  given  to  secure  a  dehtj  whether  the  debt 
be  in  a  negotiable  form  or  not,  a  transfer  of  the  debt  transfers  in  equity 
the  security,  if  the  security  has  not  previously  been  surrendered  by  the 
creditor:  Jones  yb.  The  Quinnipiack  Bank. 

But  where  a  mortgage  is  given,  not  to  secure  a  debt,  but  to  indemnify 
a  surety^  there  the  security  does  not  in  the  first  instance  attach  to  the  debt^ 
as  an  incident  to  it,  but  whatever  equity  may  arise  in  favor  of  the  creditor 
with  regard  to  the  security,  arises  afterwards,  and  comes  into  existence 
only  upon  the  insolvency  of  the  parties  holden  for  the  debt :  Id. 

Until  this  equity  arises,  the  surety  has  a  right,  in  equity  as  well  as  law, 
to  release  the  security  :  Id. 

And  the  equity  of  the  creditor  in  such  a  case  not  being  an  inherent  one, 
growing  out  of  the  contract,  but  resulting  merely  fVom  a  state  of  facts 
which  entitles  him  to  equitable  relief,  and  becoming  fixed  only  by  the 
interposition  of  a  court  of  equity,  it  seems  that  the  relief  cannot  be 
furnished,  even  though  insolvency  has  intervened,  unless  the  security  in 
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Btill  retained  by  the  surety  at  the  time  of  the  application  of  the  creditor 
Ibr  relief:  Id, 

J.  mortgaged  certain  real  estate  to  B.,  to  secure  him  for  accepting  his 
drafts  to  the  amount  of  850,000.  Most  of  the  drafts  were  at  once  drawn 
and  accepted.  The  condition  of  the  mortgage  was  that  J.  should  pay  at 
fnatHrify  all  ntch  acceptances  and  save  B.  harmless  therefrom,  A  few  days 
ai\er,  J.  desiring  to  procure  a  loan  from  Q.,  an  arrangement  was  made 
nnder  which  B.  mortgaged  to  Q.  all  his  interest  in  the  mortgaged  premises 
for  the  security  of  the  loan,  and  Q.,  upon  the  security,  advanced  (80,000 
to  J.  Both  J.  and  B.  intended  to  give  to  Q.,  and  Q.  supposed  that  he 
was  acquiring  an  interest  that  was  equivalent  to  a  first  mortgage  of  the 
premises.  J.  and  B.  were  both  at  this  time  solvent  and  in  good  credit,  but 
afterwards  failed.  At  the  time  of  their  failure  the  loan  to  Q.  was  unpaid, 
as  were  also  the  acceptances  of  B.  under  the  original  mortgage;  which 
latter  were  then  held  by  parties  to  whom  they  had  been  negotiated.  Upon 
a  bill  in  equity  brought  by  certain  holders  of  these  acceptances,  against 
Q.,  for  the  application  of  the  mortgaged  premises  to  the  payment  of  the 
acceptances,  it  was  hdd^  1.  That  the  mortgage  was  to.  be  regarded  as  a 
personal  security  to  B.  for  his  acceptances  for  J.,  and  not  as  a  security  for 
the  bills  do  accepted.  2.  That  while  J.  and  B.  were  solvent,  no  equity 
arose  with  regard  to  the  security  in  favor  of  the  holders  of  the  bills.  3. 
That  while  no  such  equities  existed  B.  had  a  perfect  right  to  surrender 
the  security  to  J.,  or  with  his  concurrence  to  make  a  transfer  of  it  to  Q., 
as  security  for  the  loan  made  by  the  latter  to  J.  4.  That  the  right  thus 
acquired  by  Q.,  was  not  affected  by  the  equity  in  favor  of  the  holders  of 
the  bills  which  arose  afterwards  upon  the  failure  of  J.  and  B. :  Id. 

C,  one  of  the  petitioners,  had  received  certain  of  the  bills  from  J.,  as 
collateral  security  for  a  temporary  loan,  with  an  agreement  that  after  the 
loan  was  paid  C.  might,  at  his  option,  return  the  bills,  or  retain  them  in 
the  place  of  certain  other  paper  of  J.  held  by  C.  C  knew,  at  the  time, 
of  the  mortgage  to  B.,  but  had  no  knowledge  of  the  transaction  with  Q. 
The  temporary  loan  was  soon  after  paid,  but  C.  did  not  exercise  his  right 
of  option  until  some  weeks  after,  when  he  had  heard  of  the  conveyance  of 
the  security  to  Q.  and  of  the  loan  of  Q.  upon  it,  and  he  then  elected  to 
retain  the  bills  and  give  up  the  other  paper,  and  in  doing  so  had  it  in  view 
to  secure  the  benefit  of  the  mortgage.  Rdd^  that  he  must  be  regarded  as 
having  taken  the  bills  at  the  time  when  he  elected  to  retain  them,  and  not 
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at  the  time  when  they  were  delivered  to  him,  and  to  have  taken  them, 
therefore,  with  notice  of  the  rightg  of  Q.:  Id. 

A  covenant  not  to  sue,  is  in  equity  a  release :  Id. 

Where  two  persons  unite  as  petitioners  in  a  bill,  of  equity,  if  either  ii 
not  entitled  to  relief,  the  bill  must  be  dismissed  as  to  both :  Id. 


SUPREME  COURT  Or  MASSACHUSETTS.^ 

Conveyance  in  Fraud  of  Creditors — Evldeuce — Interett  cm.  Judgment. — 
For  the  purpose  of  proving  a  fraudulent  intent  on  the  part  of  a  grantor  of 
real  estate,  evidence  is  competent  to  show  that,  on  the  same  day  of  making 
the  conveyance  in  question,  he  conveyed  to  near  relatives  all  his  other  reil 
and  personal  estate  not  exempt  from  seizure  on  execution ;  but  evidence 
of  his  subsequeat  acts  and  declaratious  is  incompetent:  Taylor  vs. 
Robiifi9on. 

In  levying  an  execution  upon  land,  interest  on  the  judgment  may  be 
computed  to  the  time  when  the  levy  is  completed :  Id, 

Fire  Insurance — Representations  in  Applieatum,  when  Warran^. — 
One  who  accepts  a  policy  of  insurance  in  which  it  is  expressly  provided 
that  it  is  agreed  and  declared  that  the  policy  is  made  and  accepted  upon 
and  in  reference  to  the  application  filed  in  the  office,  is  thereby  concluded 
from  denying  that  the  application  is  his,  and  cannot  set  up  that  it  wu 
made  by  an  agent  employed  by  him  to  procure  insurance  upon  hb  pro- 
perty, but  without  authority  to  bind  him  by  representations  in  the  appli- 
cation :  Draper  vs.  Charter  Oak  Fire  Insurance  Company. 

A  denial  in  the  application  that  incumbrances  exist  upon  property  to  be 
insured,  in  reply  to  a  direct  inquiry  upon  that  subject,  when  in  fact  mort- 
gages thereon  do  exist,  and  are  known  to  exist  by  the  applicant,  will 
avoid  a  policy  issued  on  such  application  by  a  stock  insurance  company, 
for  a  premium  fully  prepaid,  if  the  policy  states  upon  its  face  that  it  is 
agreed  and  declared  that  it  is  made  and  accepted  upon  and  in  reference  to 
the  application,  and  to  terms  and  conditions  of  insurance  annexed,  one  of 
which  provides  that  such  application  shall  be  taken  and  deemed  to  be  t 
part  of  the  policy,  and  a  warranty  on  the  part  of  the  assured ;  alihoagk 
the  application  contains  also  a  provision,  at  the  end  of  it,  that  the  appli- 
cant covenants  that  "  the  foregoing  is  a  full,  just  and  true  exposition  of 

^  From  Charles  Allen,  Esq.,  State  Reporter. 
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mP.  th<»  facts  and  circumstances  in  regard  to  the  condition ,  situation,  value 
and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are  known  tf> 
the  applicant,  and  are  material  to  the  risk :"  Id. 

JEJasement — Equitable  JuTudicHon. — The  right  to  use  land  for  a  mill. 
yard  may  exist  as  an  easement,  for  the  disturbance  of  which  a  bill  iD 
erjuity  may  be  sustained  :  Gumey  vs.  Ford, 

A  bill  in  equity,  seeking  relief  for  an  obstruction  of  a  way  to  the  plain- 
tiff's mill,  and  alleging  it  to  be  a  public  way,  is  not  sustained  by  proof  of 
the  existence  of  a  private  way :  Id. 

Assumpsit — Tender — Contract — Action, — One  who  has  paid  a  portiou 
of  the  price  for  a  piece  of  land,  under  an  oral  contract  for  the  purchase 
thereof,  and  is  ready  and  able  to  pay  the  residue  upon  delivery  to  him  of 
a  deed  of  the  land,  according  to  the  terms  of  the  contract,  may  recover 
back  the  money  so  paid  by  him  without  proving  a  formal  tender  of  the 
residue  of  the  money,  if  the  vendor,  upon  request  by  the  vendee,  haa 
refused  to  perform  his  part  of  the  contract :  Cook  vs.  Doggett. 

If  one  enters  into  possession  of  land  under  a  verbal  contract  for  the 
purchase  of  the  same,  and  cuts  the  grass  thereon,  and  puts  it  into  the 
owner's  bam  without  being  requested  by  the  owner  to  do  so,  and  the 
owner  afterwards  refuses  to  fulfil  the  contract,  no  action  lies  to  recover  for 
the  expense  of  cutting  the  grass :  Id, 

Mm — Right  to  Erect  Dam — Prescription, — The  owner  of  land  through 
which  a  stream  of  water  passes,  may  lavrfuUy  build  and  maintain  upon  his 
own  land  a  dam  across  the  stream,  for  a  fish-pond,  although  he  thereby 
prevents  the  flowing  back  of  water  upon  his  land  from  the  dam  of  a  mill- 
owner  below,  which  has  not  been  maintained  long  enough  to  give  a  right 
by  prescription :   Wood  vs.  Eden, 

Husband  and  Wife — Presumption  of  Legitimacy. — ^The  presumption  of 
the  legitimacy  of  the  child  of  a  married  woman  can  only  be  rebutted  by 
eridence  which  proves  beyond  all  reasonable  doubt  that  her  husband  could 
not  have  been  the  father :  PKiUips  vs.  AUen, 

A  child  bom  in  eight  months  after  marriage  will  be  presumed  to  be 
legitimate,  although,  when  bom,  it  has  all  the  physical  appearances  of  a 
full  grown  and  natural  child ;  and  proof  of  a  statement  by  the  mother 
that  she  had  no  connection  with  her  husband  before  marriage,  and  that 
her  reputation  for  chastity  was  bad  at  the  time  of  her  marriage,  and  that 
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for  some  months  preYioiisly  thereto  she  had  been  intimate  with  other  me 
if  competent^  is  insufficient  to  rebut  this  presumption  :  Id. 

PromUsory  Note — Indornement  without  Recourse. — An  indorser  of  a 
promissory  note  may  limit  his  liability  by  adding  to  his  name  the  words 
'^  without  recourse/'  at  the  time  he  indorses  the  note,  and  if  he  Has  done 
so,  parol  evidence  of  the  fact  is  admissible^  although  the  note  was  after- 
wards indorsed  by  another  person,  and  the  indorsee  took  it  without 
knowing  that  the  limitation  was  applicable  to  the  first  indorser :  FitchlHtg 
Bank  vs.  Greenwood. 

Trustee  Process — Pleading. — A  plaintiff  is  not  entitled,  as  of  right,  to 
litigate  anew  on  a  scire  facias  the  sum  for  which  one  summoned  as  trustee, 
in  a  trustee  process,  shall  be  charged,  if  that  question  has  been  tried  and 
determined  in  the  original  suit,  and  the  amount  paid  for  which  the  trustee 
was  there  held  chargeable :  Brown  vs.  Tweed. 


NOTICES  OF  NEW  BOOKS. 

i  Tbeatisb  on  ths  Ambbioah  Law  of  Real  Property.  By  Emort  Washbitbs, 
LL.D.,  UniTorsity  Professor  of  Law  in  Harvard  Uniyersity.  In  two  TolniDei. 
Vol.  II.    Boston:  Little,  Brown  &  Co.,  1862. 

Professor  Washburn's  second  volume  upon  the  Law  of  Real  Property  is 
just  issued  by  that  extensive  law-publishing  house,  Messrs.  Little,  Browa 
&  Company,  in  their  usual  good  style  of  law  publications ;  and  it  will  be 
sufficient  recommendation  of  the  book,  that  it  comes  fully  up  to  its  prede- 
cessor of  the  same  work.  For  that  volume,  although  not  aspiring  to  any 
claim  of  originality,  either  in  material  or  composition,  has  truly  proved 
one  of  tho  most  useful  additions  to  law  libraries  throjxghout  the  country, 
which  has  been  offered  to  the  profession.  Its  arrangement  was  simple 
and  natural,  and  at  the  same  time  sufficiently  technical.  Its  style,  plaia 
and  perspicuous,  and  its  contents  thorough  and  exhaustive  of  the  topics 
disoussed,  so  far  as  is  practicable  within  reasonable  limits.  The  same  is 
equally  true  of  the  present  volume. 

We  beg  indulgence  both  of  the  author  and  the  profession,  to  name  oae 
excellence  of  both  these  volumes,  which,  whether  complimentary  or  not, 
certainly  ought  to  be  so  considered,  and  is  a  great  desideratum  in  any  trea- 
tise upon  the  Common  Law  of  Real  Property.     We  mean  the  intelligible 
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and  nmteclinical  form  in  wliich  tbe  whole  subject  is  presented.  We  notice 
the  citation  of  the  first  volume  by  the  most  eminent  jurists  throughout 
the  country,  almost  as  a  book  of  authority,  which  we  attribute,  in  a  great 
degree  to  the  very  clear  and  satisfactory  manner  in  which  the  most  ab- 
struse questions  are  there  handled.  We  have  had  occasion  to  compare 
the  first  volume,  upon  some  questions  of  considerable  difficulty^  with  the 
authorities  early  and  late,  as  well  those  not  cited  by  the  learned  author  os 
those  which  were :  and  we  have  been  surprised  at  the  unusual  distinctness 
"With  which,  in  all  cases,  we  have  found  the  true  principles  evolved  in  the 
vork. 

Those  who  comprehend  the  matter  at  all,  will  easily  perceive  that  it  is 
by  no  means  certain  that  the  book,  which  is  the  most  easily  understood 
and  the  freest  ^m  abstruseness  and  technical  jargon,  will,  on  that 
account,  cost  the  author  less  labor.  It  generally  happens  that  those  chap- 
ters in  a  law  book  which  cost  the  author^  comparatively,  the  most  kbor, 
are  precisely  those  which  exhibit,  to  the  careless  observer,  the  least  evi- 
dences of  hard  work  and  severe  thought;  so  that  we  may  safely  calculate, 
as  a  general  rule,  that  law  books  which  save  labor  to  the  profession  cost 
labor  to  the  authors  just  about  in  the  same  proportion.  And  judged  by 
this  test,  which  we  deem  a  fair  one,  both  in  a  literary  and  practical  point 
of  view,  the  entire  work  of  Professor  Washburn  on  Real  Property  is  justly 
entitled  to  high  commendation.  I.  F.  R. 

BaPOBTS  or  Ca^ES  DETEKMIlflD  IN  THE  SUPBEME  CoVBT  OF  THE  StATE  Or  IlLIKOIS, 

at  April  and  November  Terms,  1860,  and  January  and  April  Terms,  1861.     By 
£.  Peck,  Counsellor  at  Law.     Vol.  XXV.     Chicago :  E.  B.  Mtebs,  1862. 

We  have  here  the  twenty-fifth  volume  of  the  Illinois  Reports,  contain- 
ing more  than  one  hundred  and  fifty  cases — many  of  them  of  considerable 
interest,  and  involving  questions  not  before  settled  in  that  State.  Mr 
Peck  has  been  the  Reporter  for  many  years,  and  his  long  experience,  with 
his  thorough  knowledge  of  the  profession  before,  and  his  extensive  general 
cuHure,  has  made  him  one  of  the  most  accomplished  Reporters  in  the 
United  States.  And  this  volume  is  all  that  it  could  be  made,  doubtless, 
under  the  circumstances.  But  there  are,  nevertheless,  some  defects, 
growing  out  of  the  unreasonable  demands  of  the  public  or  the  profession, 
or  both,  which  bid  fair,  at  no  distant  day,  unless  reformed,  to  ruin  the 
eharaoter  of  the  American  Reports. 

One  of  these  is  the  necessity  of  reporting  eveiy  case  determined,  which 
iotolvBs  the  absurdity  of  treating  an  unimportant  oaae^  or  oae  where  no 
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new  question  of  law  is  inyolyed,  or  perhaps  none  at  all,  as  equally  intiv 
resting  to  the  profession  at  large,  with  those  leading  cases  where  new  ques- 
tions are  determined,  or  new  applications  of  familiar  principles  illustrated 
Wheroas  the  fact  is,  that  the  former  class  of  cases  are  of  no  interest  to  anj 
except  the  parties,  or  their  counsel,  and  ought  not,  therefore,  to  he  allowed 
a  place  in  the  Reports  of  the  State,  whcrehy  the  numher  of  yoiames  ia 
more  than  douhled,  and  their  quality  proportionally  deteriorated. 

Another  defect  in  the  later  American  Reports  is  the  entire  disr^ard  of 
all  reference  to  authorities,  whereby  the  decisions  themselves  become  of  no 
authority  beyond  the  limits  of  the  State  where  rendered.  This  is  often 
owing  to  the  arbitrary  enactments  of  general  statutes,  requiring  the 
opinions  to  be  furnished  the  Reporter  and  the  public,  sometimes,  in  a  few 
days  or  weeks,  at  most,  after  their  delivery — thus  affording  no  time  for  the 
judges  to  revise  their  hasty  notes,  made  upon  the  circuit.  These  two 
sources  of  deterioration,  with  one  or  two  others,  which  we  shall  not  diacnsB 
here,  will,  in  the  end,  we  fear,  render  our  American  Reports  as  useless  as 
they  already  have  become  numerous,  conflicting,  and  confused  in  their 
contents. 

But  the  reporter  and  judges  seem  to  have  done  all  that  could  have  been 
expected,  in  the  present  volume,  to  maintain  the  highly  creditable  charac- 
ter which  the  Reports  of  that  State  had  already  acquired.  If  a  large  pro- 
portion of  the  cases  could  have  been  entirely  omitted,  and  the  important 
questions  involved  in  the  others  more  thoroughly  discussed,  it  would  have 
added  greatly  to  the  value  of  the  volumes,  and  could  not  fail,  in  the  end, 
to  be  more  acceptable  to  the  profession,  both  within  and  without  the  State. 
But  we  understand  the  volume  is  prepared  in  obedience  to  existing  statu- 
tory requirements,  which  were  devised  by  men,  doubtless,  wholly  unac- 
quainted with  the  actual  defects  or  proper  remedies  in  that  department 
And  we  have  precious  little  expectation  that  anything  which  we  could 
say  will  be  likely  to  reform  such  abuses.  The  disease  is  too  deep-seated 
and  too  much  diffused  for  any  hope  from  remedies  of  that  character.  It 
must  have  its  run,  and  find  its  cure  by  exhaustion  of  the  virus.  It  is  of 
the  character  of  many  others  which  beset  the  body  politic,  of  a  veiy  malig- 
nant type,  and  extremely  contagious,  but  which  is  not  generally  liable  to 
a  second  recurrence  in  the  same  patient.  It  seems  to  be,  at  present,  in 
a  very  mild  stage,  especially  in  the  State  of  Illinois;  but  it  prevails 
extensively  throughout  the  countiy,  and  in  some  localities  is  seriouBly  fatal 
to  all  advancement  in  juridical  knowledge  or  in  rational  reform. 

L  V.  JL 
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THE  JURISDICTION  OF  THE   COURT  OF  CHANCERY 
TO  ENFORCE  CHARITABLE  USES. 

(continued.) 

Li  the  January  number  of  this  magazine,  we  had  discnssed  the 
power  of  Chancery  to  enforce  a  will  created  upon  a  feoffment  to 
uaea.  We  had  shown  that  wills  were  made  in  this  manner  from 
an  early  date,  ih&t  they  could,  in  the  reign  of  E.  lY.,  be  enforced 
not  only  against  the  feoffee  but  against  his  heirs,  and  that  Lord 
Bacon's  statement  to  the  contrary  could  not  be  relied  upon  as  ac- 
curate.^ It  was  also  shown  that  if  land  was  ordered  tq  be  sold,  the 
ordinary  or  court  of  probate  had  nothing  to  do  with  the  will,  but 
that  the  direction  could  be  carried  into  effect  only  by  the  Court 
of  Chancery.  The  conclusion  was  arrived  at  that  every  use  named 
in  a  will,  based  upon  a  feoffment  to  uses,  could  be  established  in 
that  Court.  The  subject  of  a  trust  created  upon  a  will  of  land 
made  under  the  custom  of  London  and  other  localities  remained 

1  Additional  authorities  to  those  then  cited  are  the  following :  Fiti.  Abr.  tit.  Sub- 
pcena,  pL  8,  14 ;  a  case  is  there  cited  from  14  E.  IV.,  directly  deciding  the  point. 
It  18  also  said  by  the  Lord  Chancellor  in  the  Tear  Book,  22  E.  IV.,  that  there  were 
then  records  in  chancery,  in  which  a  soit  had  been  brought  against  the  heir  of  the 
feoifee.    The  case  in  Fitzherbert  is  also  cited  under  the  title  <*  Age." 

Vol.  10.— 21  (821) 
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to  be  examined^  as  introductory  to  the  discussion  of  the  "  uses" 
which  could  be  enforced  under  the  title  of  "  charities." 

By  the  custom  of  London^  land  could  be  devised  from  the  earliest 
period.  The  power  of  its  citizens  to  make  wills  undoubtedly  was 
a  relic  of  Saxon  jurisprudence.  The  devise  could  be  made  by  any 
owner  of  land,  whether  a  citizen  or  not,  and  was  as  the  reporter 
in  the  Year  Book,  11  H.  YII.,  2,  expresses  it,  an  incident  to  the 
land.  The  devise  was  in  the  nature  of  a  conveyance,  and  a  chari- 
table gift  would  have  been  obnoxious  to  the  statutes  of  mortmain,' 
had  it  not  been  for  an  express  rule  extending  only  to  freemen  of 
the  city,  allowing  a  devise  to  be  made  in  that  manner. 

These  wills  were  largely  made  for  charitable  purposes  of  various 
kinds.  It  was  common  to  give  power  to  executors  or  other  persons 
to  sell  land,  and  to  appropriate  the  money  to  charitable  uses.  This 
was  probably  done  in  many  cases  to  evade  the  statutes  of  mort- 
main where  those  were  applicable.  The  devise  was  either  that  the 
executors  should  sell  the  land,  or  of  the  land  to  be  sold  by  the  execu- 
tors. The  transfer  of  any  legal  interest  in  the  land  it9ejf  tending  to  a 
perpetuity  was,  in  general,  contrary  to  the  policy  of  the  law.  Thus 
in  40  Ass.  (Ed.  III.)  26,  a  devise  of  land  having  been  made  to  H. 
C.  and  his  heirs  forever  to  pay  annually  twelve  marks  to  provide 
two  chaplains  to  sing  forever  for  the  soml  of  the  deceased,  it  was 
held  to  be  within  the  mortmain  act  as  being  in  the  nature  of  a  per- 
petual rent-charge^  while  a  provision  in  the  same  instrument  to  pay 
a  certain  annual  sum  to  the  rector  was  not  illegal.  The  ordinary 
or  bishop  had  nothing  to  do  with  a  will  of  this  kind,  so  far  as  it 
concerned  real  estate.  It  was  strictly  a  conveyance.  In  the  city 
of  London  it  was  necessary  that  the  will  should  be  proclaimed  and 
enrolled  at  Guildhall.  The  fact  of  enrolment  might  be  certified 
by  the  mayor  or  recorder  of  the  city  to  any  court  where  a  question 
concerning  its  validity  arose.  ^^  All  the  testaments  by  which  any 
tenements  are  devised  may  be  enrolled  in  the  Hustings  of  Record, 

1  The  mortmain  acts  were  first  passed  in  the  reign  of  Henrj  III.  9  id.  86,  and  is 
subsequent  reigns  to  the  time  of  Richard  II.  Their  object  was  to  preTent  oertaia 
eorporations  from  acquiring  real  estate. 
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%t  the  suit  of  any  who  may  take  advantage  by  the  same  testa- 
mentS)  and  the  testaments  which  are  so  to  be  enrolled  shall  be 
brought,  or  caused  to  be  shown  before  the  mayor  and  aldermen  in 
full  Hustings,  and  there  the  said  will  shall  be  enrolled  by  the 
sergeant,  and  then  proved  by  two  honest  men  well  known,  iwhich 
shall  be  sworn  and  examined  severally  of  all  the  circumstances  of 
the  said  will,  and  of  the  estate  of  the  testator  and  of  his  seal,  and 
if  the  proofs  be  found  good  and  true  and  agreeing,  then  shall  the 
same  will  be  enrolled  upon  record  in  the  same  Hustings.'*^ 

In  some  localities  the  proceeding  was  not  so  formal.' 

It  was  also,  the  custom  in  London  to  require  the  executors  of 
SQch  a  will  to  find  sureties  for  the  faithful  performance  of  the  trust, 
or  in  default  thereof  to  be  committed  to  jail !' 

The  remedy  for  the  failure  to  fulfil  the  charitable  duties  imposed 
upon  an  executor  under  such  a  will,  was  very  imperfect  before  the 
jurisdiction  of  chancery  was  thoroughly  established.  The  heir 
could  enter  upon  the  executor,  if  he  was  in  possession  and  was 
unwilling  to  perform  the  will  of  the  deceased.  This  could  be  done 
only  when  the  alms  had  not  been  distributed  for  two  years,  and  if 
Uie  executor  performed  his  duty  before  judgment  he  would  retain 
the  land.^ 

What  the  precise  remedy,  before  the  rise  of  the  Court  of  Chan- 
cery, was  in  case  the  land  was  actually  sold,  and  the  money  was 
not  devoted  to  the  designated  object,  is  not  clear.    In  one  case,  aa 

1  Aneient  Usages  and  Customs  of  London,  p.  157,  bound  with  Calthrop's  Be>^ 
ports,  London,  1655. 

>  As  indicating  the  broad  distinction,  in  respect  to  probate,  between  all  wills  of 
real  estate  and  of  personal  property,  it  may  be  noticed  that  separate  wills  dispos- 
ing of  the  different  estates  were  made  at  the  same  time  refiarring  to  each  othen 
Two  of  these,  which  contained  so  many  of  the  seeds  of  litigation  that  no  lawyer 
oonld  pick  them  out,  were  construed  by  statute  21  H.  VIIL,  810.  The  wills  are 
giTon  at  length  in  8  Statutes  of  the  Realm,  810,  &c. 

s  If  a  devisee  was  kept  out  of  possession,  he  was  entitled  to  a  wnt  of  *'  ex  graTi 
fnerela,"  which  was  like  a  writ  of  right  at  common  law. 

«  Liber  Assisarum,  89  E.  lU.  p.  286,  pi.  17 ;  SUtutes  18  £.  L  c.  41 ;  6  E.  L  c.  4x 
There  is  here  an  element  of  equity,  as  in  the  case  of  a  tenant  who.  does  not  pajt 
leaty  and  who  brings  the  amount  into  oonrt  before  judgment 


Digitized  by  VjOOQIC 


824  THE  JUBISDICTION  OP  THE  COURT  OF  CHANCEBr 

action  of  debt  was  brought  against  such  an  executor  for  the  pro 
ceeds.    It  might,  perhaps,  be  urged  that  the  money  became  aeeeti 
after  the  sale,  and  was  to  be  controlled  by  the  ordinary.    Such  t 
claim  by  the  ordinary  would  have  been  an  usurpation.    The  statute 
of  21  H.  VIIL,  ch.  6,  sec.  8,  is  directly  opposed  to  it.     "  If  the 
person  deceased  will  by  his  last  will  and  testament  any  lands,  teae- 
ments  or  hereditaments  to  be  sold,  the  money  thereof  coming,  nw 
the  profits  of  the  said  land  for  any  time  to  be  taken  shall  not  b# 
accounted  as  any  of  the  goods  or  chattels  of  the  said  person  m 
deceased."    This  statute,  which  seems  also  applicable  to  wills  muk 
by  feoffments  to  uses,  was  drawn  by  Sir  Francis  More,  then  Lord 
Chancellor.'    It  cannot  be  supposed  that  in  a  statute  intended  for 
redress  of  abuses  an  undisputed  right  was  taken  away  from  iiA 
ordinary.     This  doctrine  was  confirmed  in  the  fourth  and  fifth 
years  of  the  reign  of  Philip  and  Mary.     It  was  then  held  that  ths 
Ecclesiastical  Court  had  nothing  to  do  with  the  money  arisi^ 
from  a  sale  of  land.'     So  it  was  said  at  a  later  period,  that  '^^ 
ordinary  could  not  meddle  with  money  produced  on  a  sale  of  ko4 
Courts  Christian  cannot  hold  plea  of  a  legacy  in  equity.    Tte 
money  must  be  sued  far  in  a  Court  of  Equity.**^    If  a  feoffee  * 
uses  sold  the  land,  retaining  the  money,  and  died,  his  executor  eoali 
be  compelled  in  Chancery  to  pay  it.     This  was  decided  in  te 
reign  of  Henry  VI.     It  is  thus  shown  that  from  the  earliest  jm 
riod,  decrees  in  Chancery  could  be  made  against  executors  m^ 
the  footing  of  a  trust.* 

Having  thus  ascertained  that  the  bishop  or  ordinary  was  not 
cerned  in  any  form  in  probate  of  wills  of  land  or  in  enforcing  thfll 
execution,  our  next  inquiry  is,  as  to  the  fact  whether  a  trust  coJl 
be  created  in  a  common  law  or  customary  will.    It  would  seem  thl 


1 1  Campbell's  Lord  Chancellors,  p.  442.  s  B«nloe'8  Rep.  ^ 

>  Edwards  vs.  QraTes,  Hobart  R.  266. 

4  Moor,  552,  said  by  Egerton,  Ld.  Ch.,  to  be  found  in  a  record  in  84  H.  I 
**  Egerton  vouched  a  case  of  which  he  had  a  copy  out  of  the  Tower  that  a 
to  uses,  sold  the  land  and  died,  and  it  was  decreed,  in  Ckaneery^  hj  thm 
of  all  the  Judges  in  England,  that  the  cestui  que  use  should  haTe  th« 
the  executors  of  the  feoffee."    Robot  v«.  Beat.,  Moor  R.  652. 
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no  doabt  could  be  entertained  upon  general  principles,  because  the 
devise  operated  as  a  conveyance  without  the  necessity  of  livery  of 
seisin.  The  executors,  when  they  had  an  estate  in  the  land,  were 
cleai  ly  trustees,  or  in  the  nature  of  feoffees  to  uses.  Charitable  uses 
must  have  been  created  in  this  way,  and,  as  trusts,  were  not  obnox- 
ious to  the  mortmain  acts,  unless  given  to  corparationB.  In  fact  one 
of  the  objects  of  the  statute  of  wills,  passed  in  the  reign  of  H.  VIII., 
was  to  facilitate  devises  to  charitable  uses.  Thus,  in  that  section 
of  the  statute  which  allowed  land  to  be  devised  for  the  preferment 
of  a  wife,  the  payment  of  debts  and  otherwise,  it  was  held  by  the 
Court  that  the  word  '^  otherwise*'  was  to  be  applied  to  charities.^ 

But  there  is  direct  proof  that  a  trust  could  be  created  upon  a 
customary  will  at  an  early  period.  A  case  involving  this  question 
was  decided  in  30  H.  VI.  in  the  Exchequer  Chamber.  It  was 
stated  to  the  Court  of  Exchequer  that  a  citizen  of  London,  by  his 
testament,  enrolled  at  the  Hustings  of  London,  had  devised  certain 
tenements  within  the  city  to  his  son  and  three  others,  in  fee,  and 
his  will  was,  that  one  of  the  three  should  have  all  the  profit  of  the 
said  land  during  his  life.  Now,  he  who  had  the  profit  was  dead, 
and  the  heir  brought  his  bill  in  Chancery,  complaining  that  the 
Raid  devise  was  in  trust,  and  prayed  that  the  others  should  release  to 
him,  &c.  It  was  urged  by  the  defendants  that,  as  by  his  testament 
the  testator  had  devised  the  lands  in  fee  to  the  four,  and  by  the 
same  devise,  it  was  his  will  that  one  should  have  the  profits  during 
his  life,  it  sufficiently  appeared  that  the  others  were  to  have  the 
fee,  and  that  the  case  was  not  like  a  feoffment  in  which  no  will  was 
expressed.  Fortescue,  J.,  said :  ^'  I  know  no  difference  between  a 
feofiment  and  a  devise  as  to  this  point,  so  that  if  you  do  not  deny 
that  it  is  a  case  of  trust,  there  is  reason  that  you  should  lelease 
to  the  heir,'*  and  this  all  the  judges  conceded.'  This  case  is  valu- 
able, as  showing  that  the  court  did,  contemporaneously  with  the 
earliest  recorded  decisions  upon  wills  made  upon  feoffments  to  usc^s, 
hold  the  same  rules  applicable  to  devises  made  according  to  custom. 

1  Orompton  on  the  Jurisprudence  of  the  Courts.    The  reference  hM  been  miii 
bid. 
s  Staiham  Abridgment,  tit.  Deyise,  Ed.  1470. 
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In  the  reign  of  Henry  VIII.  lands  were  made  devisable  h 
statute. 

The  principles  applicable  to  customarj  wills  were  at  once  ex- 
tended to  wills  made  under  this  act.  Probate  before  the  ecclesias- 
tical judge  was  unnecessary.  In  fact,  this  new  law  made  common 
to  England  a  power  which  had  previously  existed  in  certain  se^ 
tions  of  the  country.  There  can  be  no  doubt  that  if  the  statute  of 
wills  had  been  passed  before  the  statute  of  uses,  instead  of  ifter 
that  period,  land  could  have  been  given  in  that  method  to  uses  a5 
well  as  by  feoffment.  Most  of  the  principles  of  the  common  law, 
respecting  wills  of  land,  had  been  deduced  by  the  judges  long 
before  the  statute  of  II.  VIIL  For  nearly  five  hundred  years 
questions  of  that  kind  had  come  before  the  courts,  and  the  Yesi 
Books  are  full  of  decisions  enunciating  the  well-settled  rul^  of 
law  upon  the  subject  of  devises. 

Having  thus  ascertained  that  a  customary  or  statutory  will  cobM 
be  made  as  well  as  a  feoffment  in  such  a  manner  as  to  create  a  use. 
we  may  examine  the  application  of  this  subject  to  the  law  of  ehxtritut 

It  seems  entirely  clear  that  a  use  for  charitable  purposes  wodJ 
be  enforced  whenever  the  object  was  definite.  If  a  use  v»| 
declared  to  a  definite  person  or  persons,  they  could  demani  in  i 
Court  of  Chancery,  that  the  direction  should  be  carried  into  effed 
Thus,  it  was  said  in  the  Year  Book  15  II.  VII.  12,  if  the  will  wi 
that  the  feoffees  themselves,  or  the  executors,  shall  sell  the  landt 
J.  S.,  now  J.  S.  can,  in  Chancery^  compel  a  sale  to  him.*  Tt 
term  "J  S."  is  put  as  the  broadest  possible  expression  to  denol 
that  the  sale  can  be  demanded  by  any  one  to  whom  the  use  is  giveii 
for  it  had  been  previously  stated  that  creditors  could  compel  a  stl 
which  had  been  directed  for  their  benefit.  Again,  if  the  land  hi 
been  given  to  definite  persons  for  the  use  of  an  indefinite  body,  d 
for  example,  to  feoffees  for  the  use  of  the  poor,  it  seems  beyOB 
ft;spute  that  such  persons  could,  in  Equity,  take  the  property,  a& 
hcild  it  for  the  charitable  purpose. 

It  may  be  admitted,  at  the  outset,  that  the  rule  at  law  was  othe 


*     ^  CromptoD,  Jurisdiction  of  the  Courts,  title  Chancery,  p.  54,  £d.  16S7. 
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wise.  No  direct  gift  could  be  made  to  an  unincorporated  body. 
One  of  the  earliest  cases  in  which  this  question  was  discussed  at 
law,  was  that  of  the  Whitawyers.^  A  devise  was  made  under  the 
custom  of  London,  to  two  of  the  best  men  of  the  Guild  or  Frater- 
iiiiy  of  Whitawyers  for  ever,  to  find  a  chaplain  to  sing  for  the  soul 
of  the  testator.  The  devise  was  not  contrary  to  the  mortmain  law, 
and  the  only  question  was  as  to  its  legal  validity,  the  Guild  being 
anjinincorporated  association.  The  question  came  up  befoie  the 
court  on  a  claim  that  the  land  had  escheated  to  the  king,  the  testa- 
tor having  died  without  heirs.  This  was,  of  course,  a  pure  legal 
question.  It  was  evident  that  this  devise  was  void  for  uncertainty 
as  a  patent  ambiguity,  unless  the  theory  of  the  counsel  for  the  fra- 
ternity could  prevail,  which  was  that  the  "  Whitawyers**  must  take 
as  ^'  an  association,"  and  that  their  wardens  might  be  treated  as 
the  "  two  best  men.**  The  whole  argument  turned  upon  the  ques- 
tion,  whether  an  unincorporated  body  could  take  land  for  such  a 
purpose  ?  The  court  held  that  it  could  not,  and  that  the  land  had 
escheated  to  the  king.  Knivet,  Chancellor,  said :  "  It  cannot  be 
by  the  law  that  this  community,  which  has  no  charter  from  the 
king,  can  be  adjudged  a  body  to  purchase  an  estate  of  land.*' 

This  case  decides  no  more  than  that  a  direct  conveyance  of  land 
cannot  be  made  to  an  unincorporated  body. 

Could  a  use  be  given  by  the  rules  of  equity  to  such  a  body 
either  for  its  own  sake,  or  to  hold  for  others  ? 

It  would  appear  at  first  thought,  upon  principle,  that  it  could 
not.  Though  a  use  was  not  recognised  in  a  court  of  law,  yet,  in 
equity,  it  had  many  of  the  qualities  of  real  estate,*  and  was  de- 
scendible to  the  heir  of  the  owner.  One  of  its  essential  elements, 
in  general,  was  that  the  beneficiary  or  cestui  que  use  could  call  upon 
the  legal  owner  to  make  a  title.  If  a  use  in  land  were  given  to  an 
unincorporated  association,  the  feoffees  evidently  could  not  convey 
to  the  unincorporated  body,  because  they  were  not  able  to  hold 

1  Tear  Book  49  E.  III.  8. 

S  A  use  foUowed  the  nature  of  the  land.     In  oases  of  Gavelkind,  children  took 
the  use  equaUy  by  descent ;   in  borough  English,  the  youngest  inherited :   Year 
^  Book  14  H.  VIII.  6. 
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land.  The  anomaly  would  then  be  introduced  of  a  cestui  que  ma 
who  had  not  the  capacity  to  acquire  the  legal  title.  This  view,  how- 
ever, is  not  decisive,  both  because  there  always  were  uses  whick 
could  not  be  turned  into  legal  estates,  and  because  the  court  may 
have  established  diflferent  rules  in  regard  to  charities  from  those 
which  prevailed  in  other  cases.  The  question  must,  therefore,  be 
solved  simply  upon  the  authorities. 

A  very  important  case  upon  this  subject  will  be  found  in  the  Tear 
Book  12  H.  VII.,  pages  27,  28,  29.  This  case  is  to  be  partictt- 
larly  noticed  for  two  reasons,  firit,  as  showing  what  the  view  of  the 
Law  Courts  was  as  to  the  power  of  an  unincorporated  body  to  take 
a  use,  and  second,  as  proving  that  a  pariah  could  not,  in  general,  hi 
regarded  as  a  body  capable  of  holding  land.  If  a  corporation  at  aU, 
it  was  only  such  sub  modo,  and  not  for  this  purpose. 

In  the  case  in  question,  land  had  been  given  to  a  parson  for  the 
use  of  the  parishioners  of  a  certain  parish.  This  was  after  the 
statute  of  Richard  III.,  c.  1,^  which  allowed  the  cestui  que  use  to 
make  a  conveyance  as  owner.  The  churchwardens  assumed  to 
make  a  lease  of  tfee  land,  and  the  question  was,  whether  the  lease 
was  valid.  It  will  be  observed  that  two  points  arose ;  one  waa 
whether  the  parishioners  could  take  a  use,  and  the  other  was 
whether  the  churchwardens  could  act  for  them.  Although  the  caie 
came  up  in  a  court  of  law,  it  was  necessary  to  decide  whether  the 
gift  was  so  far  valid  in  equity,  that  the  statute  of  Richard  might 
operate  upon  it.  As  this  case  has  not  been  cited  in  the  recent 
arguments  upon  this  subject,  it  will  be  noticed  at  some  length.  The 
counsel  opposed  to  the  parishioners  urged  that  they  were  not  a 
corporation,  and  had  no  capacity  to  take.  On  the  other  hand,  it 
was  said  that  the  fee  simple  was  in  the  feoffee,  and  that  the  right 
of  the  parishioners  was  only  a  use  or  matter  in  equity,  and  conse- 

ently  valid.  Frowicke,  J.,  said  that  it  was  necessary  to  have  a 
person  competent  to  accept  the  gift,  and  this  could  be  in  two  methods: 

1  It  i?  said  in  one  place  that  before  this  statute,  a  will  of  land  made  bj  cestw^ 
we  was  not  good,  saTe  that  the  feoffee  of  his  own  will  could  act  accordingtr. 
This,  however,  must  have  referred  to  Talidity  nt  law,  (see  context,)  Year  Book  Vt 
H.  VIIL  10;  14H.  VIII.  7. 
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either  by  a  knoTm  name  of  inheritance,  or  by  /i  corporate  name. 
Rede,  J. — "  In  my  opinion,  this  is  a  void  use.  The  parishioners 
have  no  capacity.  If  a  feoffment  should  be  made  to  the  use  of  a  fel- 
lowship of  a  given  city,  it  would  be  void."  Distinctions  were  taken 
letweens  the  Guilds  and  fellowships  of  London,  which  were  corpo- 
rations, and  unincorporated  societies.  Fineux,  G.  J.,  distinguished 
between  certain  gifts  of  perBonal  property  which  the  parishioners 
were  bound  by  law  to  acquire,  and  were  therefore  capable  of  hold- 
ing, and  uses  in  land  which  they  could  not  acquire.  Crompton, 
an  accurate  writer,  cites  this  case  for  the  proposition  that  parish- 
ioners could  not  take  either  at  law  or  in  equity,  and  that  the  land 
was  held  to  the  use  of  the  feoffor.^  It  was  only  necessary  to 
decide,  however,  that  it  was  not  9uch  a  use  as  would  entitle  the 
cestui  que  use  under  the  statute  to  make  a  conveyance  as  owner. 

The  same  general  proposition  has  been  thought  by  some  to  be 
indicated  in  the  Year  Book  16  H.  VII.,  p.  12.  It  is  there  said  by 
all  the  Justices,  that  although  if  land  were  ordered  to  be  sold 
under  a  will  created  by  a  feoffment  to  uses,  and  the  proceeds 
directed  to  be  paid  to  J.  S.,  the  latter  person  could  compel  the  sale 
to  be  made  in  chancery ;  yet  if  his  will  is  that  his  feoffees  shall 
alien  his  land  to  obtain  money,  to  distribute^  &c.,  that  now  no  one 
can  compel  them  to  make  alienation,  because  no  one  it  damaged 
for  want  of  alienation.  The  words  "  to  distribute,  Ac,"  usually 
mean,  in  the  Year  Books,  to  distribute  for  the  soul  of  the  deceased. 
Too  much  stress  should  not,  however,  be  laid  upon  this  passage. 
Though  the  language  might  have  included  charitable  gifts,  yet  the 
reason  given  is  not  apt.  The  Judge  (Fineux)  would  have  said  that 
the  want  of  capacity  was  the  reason  why  the  direction  should  not 
be  enforced,  as  he  had  argued  that  question  but  a  short  time  before 
in  the  case  already  cited.  The  language  should  be  confined  to 
gifts  for  saying  prayers  for  the  soul  of  the  deceased,  and  other 
like  provisions,  and  then  the  reason  that  no  person  is  damaged  is 
applicable.  No  proceeding  could  be  instituted  in  behalf  of  the 
deceased.    Besides,  if  the  words  ^'  to  distribute,  &c.,"  are  extended 

>  Jurisd.  of  Courtfl,  1694.^ 
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to  all  charitable  gifts,  the  statement  was  incorrect,  for  some  nses, 
not  indefinite,  could  certainly  be  enforced  in  chancery. 

The  decision  in  12  H.  VII.,  p.  27,  however,  is  clear  to  the  point, 
and  if  there  were  no  opposing  authorities,  based,  perhaps,  upon 
peculiar  rules  concerning  charities,  it  might  be  thought  decisire. 
Opinions  of  the  early  Justices  of  the  common  law  courts,  upon 
chancery  questions  against  chancery  jurisdiction,  must  be  received 
with  caution.  They  were  jealous,  in  many  cases,  of  the  growing 
power  of  the  Chancellors.  It  must  be  presumed  that,  in  many  cases, 
they  did  not  understand  the  subject.  Lord  Bacon,  with  his  rare 
sagacity,  had  a  clear  insight  into  this  point.  Says  he,  in  an  address 
to  the  committees  of  conference  in  the  Lords  and  Commons:  "The 
law  of  England  is  not  insociable,  but  is  advised  by  other  sciences; 
in  words,  by  grammarians;  in  matrimony,  by  civilians ;  in  minerals, 
by  natural  philosophers ;  in  M«e«,  by  moral  philosophers."  *  The 
reporter  in  the  Year  Books,  in  one  instance,  candidly  admits  his 
defective  knowledge.*  "A  good  point  was  made  by  Vavisor,  J., 
but  I  did  not  understand  the  case  well.  Marrow,  of  the  Temple, 
knew  it  well,  for  he  was  counsel."  There  seems  to  be  an  implica- 
tion here  that  a  lawyer  must  have  been  counsel  to  understand  an 
equity  case.  The  ignorance  was  doubtless  found  in  others  who 
were  not  so  candid.  The  common  law  Judges  had  at  this  time 
little  occasion  to  study  the  theory  of  uses.  They  steadily  ignored 
them  in  their  system  of  jurisprudence.  The  "  moral  philosophers" 
of  that  day  must  have  been  the  clerical  chancellors,  and  as  a 
general  rule,  their  opinions  upon  equity  cases  must  have  prevailed. 

Having  stated  the  authorities  opposed  to  the  enforcement  of 
uses  for  an  indefinite  body,  the  following  suggestions  are  presented 
in  favor  of  upholding  them : 

1.  Gifts  of  a  charitable  nature  prevailed  from  an  early  period. 
One  of  the  earliest  known  instances  is  found  in  Sir  John  Philpot'a 
will,  once  Lord  Mayor  of  London,  (anno  1881.)  The  phraseology 
of  this  early  charity  may  be  reproduced.     It  consisted  of  a  reve- 

1  Moore  R.  791. 

*  It  is  not,  perhaps,  generally  known,  that  a  Tory  considerable  number  of  equit/ 
eases  are  to  be  found  in  the  Tear  Books,  interpersed  with  the  deoisions  at  law. 
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uae  issuing  from  land.  "  I  give  to  five  poor  men,  in  honor  of  the 
five  wounds  of  Jesus  Christ,  and  to  five  impotent  and  poor  women, 
in  honor  of  the  five  joys  of  the  Virgin  Mary,  one  penny  each  per 
day.*'  The  amount  was  to  be  paid  by  his  wife,  and  the  beneficia- 
rfes  selected  by  her  while  she  lived.  After  her  death  the  trust 
was  to  be  administered  by  the  Mayor  of  the  city  for  the  time  being. 
It  is  now  managed  by  the  City  of  London,  with  about  twenty  other 
similar  charities.*  From  that  time  the  reports  of  the  English  Com- 
missioners of  Charities  are  full  of  instances  where  individuals  held 
property,  both  real  and  personal,  under  such  directions,  for  a  cen- 
tury or  more  before  the  statute  of  Elizabeth.  These  were  often 
foundations  in  the  sense  of  the  Roman  law,  feoffees  being  directed 
to  keep  up  their  number  by  new  conveyances,  as  it  was  diminished 
through  death  and  other  causes.  Thus,  in  the  parish  of  Great 
Dunmow,  a  trust  was  created  in  17th  Richard  II.  (1394,)  by  a 
conveyance  to  feoffees,  who  continued  their  number  through  in- 
termediate conveyances  for  more  than  two  hundred  years.  It  is 
very  difficult  to  suppose  that  gifts  of  this  kind,  existing  by  suc- 
cession until  the  present  day,  scores  of  which,  before  1600,  were 
found  in  every  county  of  England,  remained  from  one  to  two  hun- 
dred years  without  legal  enforcement.* 

2.  The  statute  law,  in  a  number  of  instances,  indicates  the 
existence  and  enforcement  of  charitable  uses,  provides  more  perfect 
means  of  redress,  or  restrains  their  operation  and  effect.  No  hint 
is  to  be  found  anywhere,  that  they  are  less  valid  than  other  uses. 
Thus,  in  the  second  year  of  the  reign  of  Henry  V.  (1414,)  it  is 
recited  in  a  statute  that  hospitals  had  been  founded  by  the  King, 
lords  and  ladies,  as  by  others  of  divers  estates,  to  the  honor  of  God, 
in  aid  and  merit  of  the  souls  of  the  founders  who  have  given  a  great 
part  of  their  movable  goods  for  the  building  of  the  same,  and 
a  great  part  of  their  lands  to  sustain  impotent  men,  lazars,  men 

1 A  list  of  these  will  be  found  in  the  Analytical  Digest  of  the  reports  of  the 
Commissioners  of  Charities. 

>29th  Report  of  Commissioners  of  Charities,  p.  176.  More  than  fifty  cases  of 
the  same  kind  are  found  in  this  one  report,  the  charities  haying  been  created 
before  1600. 
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out  of  their  wits,  poor  women  with  child,  and  to  nourish,  relieve 
or  refresh  other  poor  people.  These  had  decayed,  and  the  funds  had 
been  withdrawn  hj  divers  persons  to  other  uses.    It  was  provided 
that,  as  to  the  foundations  of  the  King,  the  ordinaries,  by  cominis- 
sion,  should  inquire  and  certify  their  inquisitions  into  chancery ; 
and  as  to  other  hospitals,  which  are  of  another  foundation  suid 
patronage  than  of  the  King,  the  ordinary  shall  not  only  inquire  of 
the  manner  of  foundation,  estate  and  governance  of  the  same,  but 
also  correct  and  reform  them.     This  power  of  visitation  is  quite 
analogous  to  that  of  the  Roman  law— every  manner  of  foundation 
is  included.     Stat.  2  H.  V.,  c.  i.     So  in  21  H.  VIIL,  c.  4,  the 
legislature  remedy  a  defect  in  the  law  occasioned  by  the  refusal  of 
some  one  or  more  of  the  executors  to  act  upon  a  will  made  through 
feoffments  to  uses.     The  opinion  had  become  prevalent,  that  if 
executors  were,  under  such  circumstances,  ordered  to  sell  lands, 
the  trust  or  direction  could  not  be  enforced.     This  doubt  arose  as 
to  all  directions  of  this  kind,  and  the  grouping  of  the  different 
objects  for  which  such  sales  might  be  made  is  instructive.  "  Whereas 
divers  sundry  persons,  before  this  time,  having  other  persons  seised 
to  their  uses,  of  and  in  land  and  other  hereditaments,  to  and  for 
the  declaration  of  their  wills,  have,  by  their  last  wills  and  testa- 
ments, willed  and  declared  such  land  to  be  sold  by  their  executors, 
as  well  to  and  for  the  payment  of  their  debts,  performance  of  their 
legacies,  necessary  and  convenient  finding  of  their  wives,  virtuous 
bringing  up  and  advancement  of  their  children  to  marriage,  as 
also  for  other  charitable  deeds  to  be  done  by  their  executors  for  the 
health  of  their  souls ;  notwithstanding  such  tr%bst  and  confidence, 
some  have  refused  to  intermeddle,  &;c.,  by  reason  whereof,  as  well 
the  debts  of  such  testators  have  rested  unpaid  and  satisfied,  to  the 
great  damage  and  peril  of  the  soul  of  such  testators,  and  to  the 
great  hindrance  and  undoing  of  their  creditors,  as  also  legacies 
and  bequests  made  by  the  testator  to  his  wife  and  children,  and 
for  other  charitable  deeds  to  be  done  for  the  health  of  the  soul  of 
the  testato:,  as  well  unto  the  extreme  misery  of  his  wife  and  chil- 
dren, as  also  unto  the  let  of  performance  of  other  charitable  deeds 
for  the  health  of  the  soul  of  said  testator,  to  the  displeaeure  of 
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Almighty  God,*'  Proyision  is  then  made  for  cases  of  this  kind  in 
the  future.  Some  of  these  uses^  such  as  for  the  payment  of  debts, 
had,  as  all  will  admit,  long  been  enforced  in  equity.  But  the 
same  doabt  in  this  case  of  refusal  to  act  hangs  over  all  alike. 
This  statute  is  conceived  in  the  spirit  of  the  time.  The  principal 
reason  for  the  amendment  of  the  law  grew  out  of  the  danger  that 
the  testator's  soul  might  be  lost  by  a  neglect  to  fulfil  his  direc- 
tions. By  a  singular  non  $equitur^  the  misconduct  of  the  living 
occasioned  the  loss  of  the  soul  of  the  deceased.  While  such  a 
feeling  animated  the  Parliament,  can  it  be  believed  that  charitable 
uses  remained  for  centuries  unenforced  ? 

This  statute  is  of  great  importance,  as  disclosing  the  fact  that 
'^charitable  deeds  for  the  wealth  of  the  soul"  already  existed  as 
a  cl€U9  more  than  fifty  years  before  the  statute  of  Elizabeth,  and 
consequently  could  not  have  been  introduced  by  that  statute.  No 
one  who  has  studied  the  Tear  Books  or  the  reports  "  of  the  Com- 
missioners of  Charities,"  can  entertain  any  doubt  that  those  words 
indicate  what  is  now  understood  by  the  term  '^  charitable  uses." 
This  statement  is  confirmed  by  the  statute  of  Henry  Y.,  which 
declares  hospitals  to  have  been  founded  in  aid  of  the  souls  of  the 
founders* 

But  charitable  gifts  not  only  were  recognised,  but  could  be 
made  to  unincorporated  associations  or  persons.  These  had  be- 
come exceedingly  common.  A  certain  class  of  them  had  become 
obnoxious — those  which  in  evasion  of  the  statutes  of  mortmain, 
had  been  created  for  perpetual  obits,  or  continued  service  of  a 
priest  forever.  These  are  stated  in  the  preamble  to  the  28  H. 
VIII.  c.  10,  to  have  been  made  to  the  use  of  unincorporated  per- 
sons, to  receive  the  rents  and  profits  of  land,  so  that  the  king 
was  as  much  prejudiced  as  in  case  where  land$  were  aliened  in 
mortmain.  This  is  the  strongest  possible  admission  that  they 
were  treated  by  the  court  as  valid.  Says  L^rd  Bacon :  **  By  this 
statute  a  further  remedy  was  given  in  a  case  like  unto  the  case  of 
mortmain,  for  in  the  statute  15  B.  II.,  remedy  was  given  where 
the  use  came  ad  manum  martuamy  which  was  when  it  came  to 
some  corporation ;  now,  when  uses  were  limited  to  a  thing  apt  or 
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worthy,  and  not  to  a  person  or  body,  as  to  a  corporation  of  a 
church  or  chaplain,  or  obit,  but  not  incorporate  as  to  priests,  or 
to  such  guilds  or  fraternities  as  are  only  in  reputation,  and  not 
incorporate,  the  case  was  omitted,  which,  by  the  statute  was  re- 
medied," &c.  The  statute  then  admits  the  original  validity  of  snch 
uses  by  enacting  that  henceforth  they  shall  be  void,  except  for 
twenty  years.  This  provision  as  to  their  validity  for  twenty  years 
is  not  a  new  rule,  but  only  permissive  as  at  common  law.* 

The  object  of  this  law  plainly  was  to  suppress  this  class  of 
superstitious  uses  only.  Mr.  Froude,  in  his  accurate  history,  ex- 
pressly confines  its  effect  to  that  class  of  cases.*  So  Sir  William 
Grant  limits  its  effect  to  estates  of  land  given  to  churches  and 
chapels.'  It  is  difiicult  to  conceive,  after  the  strong  language  of 
the  Parliament,  two  years  before,  that  it  was  intended  to  impair 
the  effect  of  the  testator's  "  charitable  deeds."  It  is  worthy  of 
observation  that  the  words  of  the  first  statute  are  entirely  avoided 
in  the  second.  We  have,  then,  within  this  brief  period  of  two 
years,  as  many  distinct  expressions  from  Parliament  upon  this  sub- 
ject. Charitable  uses  are  recognised  and  enforced.  They  ought 
to  be  sustained  to  unincorporated  persons,  though  they  create  a 
perpetuity.  True,  there  is  the  9ame  inconvenience  as  in  case  of 
mortmain.  Some  of  them,  such  as  obits,  should  be  limited  to 
twenty  years,  because  they  are  strictly  for  individual  advantage, 
without  any  corresponding  general  good.  The  others  should  con- 
tinue as  permanent  foundations.  The  line  is  now  for  the  first 
time  drawn — a  line  hereafter  to  become  sharp  and  decisive — 
between  superstitious  uses  and  true  charities.  Ultimately,  the 
former,  which  are  now  restricted  to  twenty  years,  will  be  sup- 
pressed. But  the  legislature  and  the  courts  will  continue  to  re- 
cognise "  Q-odly  U9e9,**  .The  judges  will  distinguish  in  the  same 
instrument  between  the  two,  separating  the  tares  from  the  wheat. 
It  was  held  in  Gro.  Eliz.  288,  that  the  statute  did  not  affect  schools 
or  alms-houses. 

1  Boyle  on  Charities,  264 ;  2  6.  &  A.  102. 

s  Froude's  History  of  the  Beign  of  Henry  VIIL,  vol.  1,  p.  852. 

SCkry  V9,  Abbott,  7  Yes.  496 ;  12  Mod.  81 ;  Boyle  on  Charities,  248. 
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It  would  then  appear,  that  before  the  statute  of  uses,  and  while 
wills  of  land  were  "  customary,"  a  direct  devise  to  an  unincorpo- 
rated body  was  void  at  law.  Consequently,  no  such  disposition 
could  be  made  under  a  customary  willj  unless*  a  trust  was  created. 
A  deyise  could  be  made  of  a  use  to  an  unincorporated  association, 
either  by  a  will  made,  declaring  the  uses  of  a  feoffment,  or  by  a 
customary  will  if  a  trustee  was  interposed. 

The  effect  of  the  statute  of  uses  and  of  the  statute  of  wills 
mast  now  be  noticed.  The  object  of  the  statute  of  uses  was  to 
declare  that  the  owner  of  the  use  should  have  a  legal  estate  of  the 
like  quality  in  the  land  which  he  had  previously  had  in  the  use. 
The  right  to  create  a  use  was  not  abrogated,  but  simply  the  effect 
of  the  transaction  was  declared.  The  courts  were  soon  called 
upon  to  construe  this  statute.  They  held,  by  a  process  of  refined 
reasoning,  that  the  statute  did  not  extend  to  all  uses ;  but  that 
certain  conditions  were  necessary  to  the  transfer  of  the  legal  estate. 
Consequently,  as  every  use  can  be  created  since  the  statute  which 
could  be  created  before,  and  some  uses  cannot  be  turned  into  legal 
estates,  it  follows  irresistibly  that  all  such  as  cannot  be  converted 
under  the  statute,  must,  as  before,  be  enforced  in  Chancery.  The 
tests  to  determine  whether  a  use  could  be  made  a  legal  estate, 
were, — ^First,  that  there  must  be  some  person  seised  to  the  use ; 
Second,  that  there  must  be  a  cestui  que  use  in  existence,  or  in 
esse  ;  Third,  that  there  must  be  a  use  in  existence  or  in  esse.  In 
examining  the  second  condition,  Mr.  Cruise  says  accurately:  '^The 
second  circumstance  necessary  to  the  execution  of  a  use  by  this 
statute,  is  that  there  must  be  a  cestui  que  use  in  esse.  If,  there- 
fore, a  use  be  limited  to  a  person  not  in  esse,  or  to  a  person  uneer-- 
tain,  the  statute  can  have  no  operation."  The  word  ^^  uncertain'* 
as  contrasted  with  a  person  not  in  existence,  must  refer  to  unascer- 
tained persons,  as,  for  example,  a  gift  to  trustees  for  the  use  "  of 
the  poor."  The  language  of  Mr.  Cruise  is  very  guarded.  He 
admits  that  the  use  is  vaUd,  but  that  it  remains  unaffected  by  the 
statute.'  So  Lord  Bacon,  in  his  reading  on  the  Statute  of  Uses, 
says :  "  The  statute  excludes  dead  uses,  which  are  not  to  bodies 

iCmiM*!  Digest,  Tit.  11,  Ch.  8,  (  7-29. 
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lively  and  natural,  as  the  building  of  a  church  or  the  making  of  a 
bridge.  It  is  ever  coupled  with  body  politic.''^  And  again,  "  whcD- 
ever  the  statute  speaketh  of  the  feoffee  it  addeth  person ;  when  it 
speaketh  of  the  cestui  que  use,  it  addeth  person  or  body  politic^*' 
so  that  every  use  to  an  unincorporated  body  would  remain  uneze* 
cuted  by  the  statute  and  a  trust.  Besides,  upon  the  theory  of 
active  trusts,  whi/sh  were  never  executed,  the  feoffees  to  charities 
would  usually  have  duties  to  perform  inconsistent  with  the  ezecn- 
tion  of  the  trust.  The  income  would  often  be  employed  so  as  to 
create  ^foundations  and  the  feoffees  must  hold  the  legal  estate  in 
order  to  pay  over  the  rents  to  the  persons  entitled.' 

It  is  evident,  however,  that  the  practice  of  creating  feoffees  to 
uses  for  the  purpose  of  making  a  will,  could  no  longer  be  resorted 
to.  The  legal  title  would,  as  soon  as  the  feoffment  was  made, 
revert  to  the  owner.  For  the  five  years  intervening  between  the 
passage'  of  the  statute  of  uses  and  the  enactment  of  the  statute  of 
wills,  no  charitable  foundation  in  land  could  be  created  by  will, 
except  where  there  was  a  custom  to  make  wills.  As  soon  as  the 
statute  of  wills  was  passed,  charities  could  again  be  established. 
It  is  entirely  clear  that  if  a  competent  devisee  was  selected,  he 
could  take  the  legal  title  by  the  will,  and  become  a  trustee  for  an 
indefinite  body  circumscribed  by  a  given  locality,  as  the  poor  of 
the  parish.  As  already  remarked,  the  use  would  not  be  executed, 
and  would  constitute  a  trust.  This  is  distinctly  stated  by  Mr. 
Spence,  who  is  no  friend  to  the  enlarged  jurisdiction  of  the  Gomrt 
of  Chancery  upon  this  subject.*  The  indefinite  body,  through  one 
or  more  of  its  members,  could  call  the  feoffees  to  account,  and 
establish  the  trust.  Upon  similar  principles  a  trust  of  this  kind 
could  be  created  by  act  inter  vivos. 

This  point  is  so  vital  in  the  consideration  of  this  topic,  that 
authorities  should  be  cited.  The  first  which  will  be  noticed  are 
those  derived  from  the  Record  Commission.^    All  the  authoritieB 

1  Bacon's  Works,  Montague's  edition,  18  Vol.  840.    Piekeoing,  London* 
J  See  the  case  of  Arnold  vs.  Barker,  cited  infra. 
^  Spence  £q.  Jurisd.,  toI.  i.,  689,  citing  yarious  authorities. 
^  This  commission  was,  as  is  well  known,  create4  fpr  the  pnrpose  of  preservuig 
and  arranging  the  public  records  of  England. 
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found  in  the  volumes  of  the  Commissioners  have  been  collected 
in  a  note  to  Vidal  vs.  CHrardj  2  How.  U.  S.,  155.  The  great 
result  derived  from  all  these  cases  is,  that  a  charitable  use  could 
be  given,  after  the  statute  of  uses,  to  a  definite  person,  for  an  in- 
definite body  of  persons  residing  within  a  given  locality ;  that  the 
use  was  not  executed  by  the  statute,  but  was  enforcible  in  chan- 
cery ;  that  the  indefinite  body  could  appear  by  one  or  more  of 
their  number,  and  could  ask  the  interposition  of  the  court  to  eita- 
Nish  the  truit  against  the  holders  of  the  legal  title.  Thus,  in 
several  cases,  one  or  more  of  the  inhabitants  of  a  parish  filed  a  bill 
against  feoffees  usually  to  establish  a  trust  to  real  estate.  Now  it 
is  perfectly  well  settled  that  a  '^  parish"  out  of  the  city  of  London 
was  not  a  corporation.^  It  is  said  in  Moore's  Reading  upon  the 
Statute  of  Charitable  Uses,  that  a  deed  to  a  parish  for  a  charita- 
ble use  was  void*  (at  law.)  A  devise  to  churchwardens  is  also 
void,  (at  law.)  Though  they  were  a  corporation,  it  was  only  for 
special  purposes.'  The  bill  was  usually  brought  by  a  eingle  person^ 
m  behalf  of  himeelf  and  the  co-inhabitante  of  the  parish.^  In  some 
cases  the  application  was  to  appoint  new  trustees ;  in  others,  to 
utablieh  a  charitable  donation,  conveyed  to  feofiees  in  trust  for 
the  parish,*  or  for  the  support  of  a  charity,*  (in  the  year  1678.) 
Bcmetimes  the  suit  was  instituted  by  churchwardens  on  behalf 
it  the  parish.  In  one  case,  certain  houses  in  Oxford  had  been 
Bonveyed  to  trustees,  to  repair  the  church  and  to  relieve  the  poor, 
uid  the  feofiees  refused  to  account.^  In  another  case,  the  suit  is 
to  establish  a  charitable  donation.®    In  some  instances,  the  poor 


1  Baeon'8  Reading  on  the  Statute  of  Uses ;  Tear  Book,  12  H.  VII.,  pp.  27,  28,  29. 

SDake  on  Charitable  Uses,  p.  189. 

SDoke,  63;  p.  82,  case  84;  Year  Book,  12  H.  Vn.,  pp.  27,  28,  29. 

4  Perot  M.  Craiee,  1  Calendare  in  Ghanoery,  p.  159,  ease  28 ;  Bawley  ««.  Lewis, 
I  da.,  p.  819,  ease  51,  addressed  to  Sir  N.  Baeon. 

•  BlaokweU  v«.  Spiiy,  1  Id.,  p.  276,  case  82. 

<  Fox  «f.  Benbe,  2  Id.,  p.  128,  ease  55;  Whitehnrst  m.  Warner,  8  Id.,  p.  291. 
Me  51. 

7  Smith  w.  Smith,  8  Cal.  in  Chan.  108,  ease  27. 

B  Kowton  w.  Dane,  2  Id.  228,  ease  66. 
22 
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thenuelves  were  joined  as  complainants.  Thus  a  messuage  aotf 
land,  called  Hookes,  in  the  parish  of  Writtle,  in  the  year  1500, 
was  given  by  Thomas  Hawkins  in  trust /or  the  poor  of  taiA  paruk 
The  suit  was  instituted  for  the  continuance  of  the  charity,  against 
the  surviving  feoffees,  by  the  vicar,  churchwardens  and  the  po9t 
of  Writtle,  The  suit  was  commenced  in  the  year  1596,  before  the 
statutes  of  Elizabeth.^ 

It  is  believed  that  much  of  the  force  of  these  authorities  has 
been  lost  in  common  estimation,  from  the  fact  that  the  distinction 
between  the  parishes  in  and  out  of  London  has  not  been  attended 
to.  Every  case  in  which  the  question  arose  both  before  and  after 
the  statutes  of  Elizabeth,  holds  that  a  conveyance  of  land  to  a 
parish  out  of  London  was  void  at  law.  The  form  in  which  these 
suits  were  brought  plainly  shows  that  it  was  not  a  corporation. 

Without  accumulating  authorities  from  this  source,  enough  havv 
been  cited  to  show  the  judicial  recognition  of  the  existence  of 
charitable  trusts  where  the  objects  were,  though  indefinite^  enn 
braced  within  some  circumscribed  territorial  division,  or  consisted 
of  an  unincorporated  body.  The  gift  in  these  cases  was  strietlj 
confined  to  the  poor  of  the  parish.'  Special  favor  was  granted  to 
suits  for  the  benefit  of  the  poor.  Thus  in  one  case,  where  the  clain 
was  under  forty  shillings,  it  appeared  that  it  was  ^^  for  the  ben 
of  the  poor  of  Drayton,"  and  was  consequently  not  dii 
though  in  other  cases  the  suit  would  not  have  been  heard, 
decision  was  made  in  the  21st  Elizabeth.* 

Many  additional   oases,  from  other  sources,  might  be  oit^ 
Objections  might  be  raised  to  some,  that  it  was  not  clear  wheth< 
they  were  not  under  the  statutes  of  Elizabeth,  or  decided  by 
of  powers  conferred  by  those  acts.     Two  or  three  authorities 
be  adduced,  of  a  satisfactory  nature,  to  which  no  such  objecti^ 
can  apply.     The  first  is  the  case  of  Arnold  vs.  Barker^  decided 
the  MmUt  of  the  Rolhj  in  the  7  Jas.  I.,  (1607.)    It  is  well 
stood  that  the  Master  of  the  Rolls  would  never  act  under  thi 
statutes.     He  would  not  even  hear  any  appeal  from  the  commis 


*i S  CaL  in  Clian.  269,  case  56.  ^Doke,  158.         •Ctfy'i  Reports,  p.  IIT. 
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ers,  beeanae  he  was  not  named  in  the  acts.^  This  case  occur* 
within  half  a  dozen  years  after  the  43  Elizabeth,  must  have 
leeded  then  upon  the  inherent  jurisdiction  of  the  court.  It 
lot  be  claimed  that  he  received  a  delegated  power  from  the 
icellor,  because,  as  Lord  Hardwicke  has  conclusively  shown, 
kad  an  original  jurisdiction.^  The  case  in  question  was 
ight  before  the  Master  of  the  Rolls  by  original  bill.  The 
1  had  been  given  to  feoffees*  to  hold  to  the  relief  of  the  poor 
)l6  of  the  parish  of  St.  Bennett.  The  decree  eitabliihed  th€ 
%,  and  directed  that  when  four  of  the  feoffeee  were  deady  the 
wort  9hould  convey  to  four  other  feoffeee^  to  be  selected  by  ths 
for,  ^.,  and  so  on,  toties  quoties.  This  case  is  remarkable,  as 
ring  that  foundatione  might  be  created  of  a  perpetual  nature, 
▼ere  not  obnoxious  to  the  rules  of  law  respecting  '^  remote- 
"^  or  so  called  perpetuities.  This  case  alone  would  seem  to  be 
\gk  to  prove  that  chancery  had  an  ample  original  jurisdiction 
the  subject.*  Symonds's  case  may  be  noticed.  One  Symonds, 
llderman  of  Winchester  bargained  and  sold  certain  land  to 
thomas  Fleming  upon  confidence  to  perform  a  charitable  use, 
h  the  said  Symonds  declared  by  his  last  will  that  Sir  Thomas 
ung  should  perform.  The  bargain  was  never  enrolled,  yet  the 
Chancellor  decreed  that  the  heir  should  sell  the  land,  to  be 
«ed  according  to  the  limitation  of  the  use.  This  decree  was 
)  upon  ordinary  and  judicial  equity  in  the  chancery,  in  the 
year  of  the  reign  of  Queen  Elizabeth,  fifteen  years  before  the 
tea.*  Lord  St.  Leonards  has  shown  that  the  word  ^'sold," 
plicable  to  the  conveyance  made  by  Symonds,  means  a  bar- 
md  sale,  which  always  needs  a  consideration.  This  case  then 
m  that  a  Court  of  Chancery  enforced  a  charity  upon  the 
td  that  it  was  not  a  mere  bounty,  but  was  a  sufficient  conside* 
\  to  sustain  a  bargain  and  sale,  and  that  the  heir  could  be 

litaGkariy«s,  p.  17;  Eockley  m.  KeUy,  Pr«>ed6ata  in  Chan.  111. 

iuae  on  the  Jvdieial  Authority  bolongiag  to  the  Matter  of  the  Rolls. 

t'^elvM  of  Iho  Reports  of  the  Oottmiaaloaeni  of  ChariUes,  p.  648. 
•i't  Beading,  Duke,  162. 
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treated  in  equity  as  a  trustee  for  the  charity.  Upon  the  conclb* 
sion  derived  from  this  case  alone,  that  great  master  of  real  pro< 
perty  law.  Lord  St.  Leonards,  came  to  the  conclusion  that  chin< 
ties  could  be  forced  before  the  statutes  of  Elizabeth.^ 

Still  further,  there  is  reason  to  believe  that  the  cy  prfes  povei 
of  the  court  was  exercised  at  an  early  day.  This  would  natorallj 
be  anticipated  from  the  influence  of  the  principles  of  the  RomsQ 
law  upon  the  rules  of  Chancery.  The  bishops,  who  for  manj 
years  sat  in  the  Court  of  Chancery,  were  entirely  familiar  witk 
that  class  of  principles.  There  was  every  reason  to  apply  them 
as  the  same  motive,  ^^to  benefit  the  soul,'*  was  equally  operatire 
under  both  systems  of  jurisprudence.  A  conveyance  of  lands 
had  been  made  to  a  rector  and  churchwardens,  on  condition  to 
appropriate  a  fixed  sum  to  say  masses  for  the  soul  of  the  de^ad. 
After  the  statute  of  Chantries  was  passed,  forfeiting  to  the  croin 
lands  given  to  superstitious  uses,  a  grant  was  obtained  from  tke 
King  to  one  Payne,  whose  grantee  brought  his  action  in  the  Com- 
mon Pleas  against  the  rector,  4c.  This  proceeding  failed,  because 
as  the  superstitious  uses  had  not  been  carried  out  for  six  years,  the 
case  came  within  the  saving  of  the  statute.  The  grantee  then  com- 
menced a  suit  in  Chancery,  in  22  and  23  Elizabeth.  The  rector, 
&c.,  showed  that  they  had  appropriated  all  the^  surplus  over  the 
fixed  sum,  to  good  and  laudable  uses  for  the  support  of  the  poor, 
&c.  The  court  established  the  title  of  the  rector,  &c.,  decreeiof 
a  certain  rent-charge  to  the  grantee  of  the  King.  The  case  shoK 
that  the  Court  of  Chancery  was  a  proper  tribunal  to  enforce  dl 
use.  The  King  manifestly  only  succeeded  to  the  right  of  the  cest 
que  use.  The  theory  that  all  surplus  income  should  be  devott 
to  charity  in  accordance  with  the  modern  cy  prfes  doctrine,  sed 
to  be  regarded.'    Nothing  appears  to  have  gone  to  the  heirs.* 

IZZ 

1  Drury  k  Warren,  809.  »  8  Coke,  180;  Boyle,  pp.  180-191. 

s  Barton's  Will,  made  in  1484.  6Ui  Report  of  Commissioners  of  Charities,  p.  11 
8.  C.  endowed  Charities  of  the  City  of  London ;  reprinted  at  large  fron  ( 
reports  of  the  Commissioners  oonoeming  charities,  p.  161-2.  More  than  I 
hundred  and  fifty  charities  in  London  alone,  are  described  in  this  volnme  as  hail 
been  endowed  before  1600.    Most  of  them  stiU  exist. 
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The  more  difficult  question  still  remains,  whether,  if  property 
was  left,  after  the  statute  of  uses,  to  an  unincorporated  body,  with- 
out the  intervention  of  a  trustee,  the  charity  could  be  upheld  ?  It 
would  seem,  however,  that  if  the  principle  of  Symonds's  case  was 
correct,  a  testator  might  be  regarded  as  devoting  his  land  to  the 
payment  of  a  meritorious  claim,  and  that  the  conscience  of  the 
heir  should  be  so  far  affected,  as  to  fasten  the  trust  upon  him.  It 
certainly  seems  a  very  narrow  distinction,  that  the  form  of  making 
a  trustee  should  be  vital  to  the  existence  of  a  trust.  The  only 
element  which  seems  to  be  necessary,  is  that  of  consideration,  and 
then  the  maxim  becomes  applicable,  that  a  trust  shall  never  fail 
for  want  of  a  trustee.  Land  directed  to  be  sold  for  the  benefit  of 
children  was  decreed  to  be  sold,  though  no  one  was  appointed  by 
the  testator  to  make  the  sale.^  Heirs  are  not  unfrequently  charged 
with  trusta  in  equity,  growing  out  of  directions  to  pay  debts,  &c., 
made  in  the  wills  of  their  ancestors.'  Lord  Hardwicke  decreed 
in  a  case  of  charities,  where  no  feoffees  were  created,  that  the  heir 
at  law  should  be  regarded  as  trustee.  He  applied  as  against  the 
heir  the  cy  prfes  doctrine  in  the  same  manner  as  he  would  have 
done  in  the  case  of  feoffees.* 

It  still  remains  to  examine  the  statutes  of  Elizabeth,  the  subject 

of  Informations  in  Chancery,  and  the  extent  to  which  the  court 

enforced  jurisdiction  in  gifts  of  personal  property. 

T.  W.  D. 

(To  be  Ocniinued.) 

1  Tothm's  Rep.  121,  89  EUz.  %  Lewin  on  Trusts,  77. 

*  Attorney  Qenend  m.  Johnson ;  Ambler  R.  190. 
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RECENT  AMERICAN  DECISIONS. 

In  the  Supreme  Court  of  MoMachuBetts — January  Temiy  1862— 

at  Boston. 

AMBROSE  MERRILL  V9.  BOYLSTON  FIRE  AND  MARINE  INSURANCE  CO. 

1.  An  abandonment  of  the  vojage  insured  and  substitution  of  a  new  rojage  defeati 
the  policy  of  insurance  from  the  time  of  such  abandonment,  although  when  th« 

.    loss  occurs,  the  vessel  is  sailing  in  a  track  or  course  of  the  voyage  oommon  botJi 
io  the  voyage  described  in  the  policy,  and  in  the  substituted  voyage. 

2.  Such  abandonment  may  occur  after  the  vessel  has  commenced  her  cpedlitd 
voyage. 

8.  The  facts  in  the  present  case  present  a  case  of  abandonment,  and  not  one  of 
an  intention  to  deviate,  and  the  policy  was  therefore  at  once  defeated  when  \h» 
master  of  the  ship  abandoned  the  termini  of  the  voyage  described  in  the  policj, 
and  sailed  from  Falmouth,  bound  to  Antwerp,  as  her  port  of  discharge. 

This  was  an  action  by  the  assured  upon  a  policy  of  insurance  in 
the  following  form, — ^'  six  thousalid  dollars,  viz  :  two  thousand  oq 
freight  of  ship  Abby  Langdon,  at  and  from  Newport  to  Point  de 
Oalle,  and  thence  to  Akyab.  Also,  four  thousand  dollars  on  freight 
of  said  ship,  at  and  from  Akyab  to  port  of  discharge  in  the  king- 
dom of  Great  Britain,  at  and  after  the  rate  of  four  and  one-h&lf 
per  cent,  from  Newport  to  Point  de  Galle  and  Akyab,  and  three 
per  cent,  from  Akyab  to  Great  Britain." 

The  ship  performed  her  voyage  to  Akyab,  and  while  there  the 
master  entered  into  a  contract  to  take  on  board  a  cargo  of  rice,  and 
to  proceed  to  Falmouth  for  orders  to  discharge  at  a  port  in  the 
United  Kingdom  or  on  the  Continent,  between  Havre  and  Hamburgh 
inclusive.  The  ship  safely  arrived  at  Falmouth,  and  the  master 
there  received  orders  to  go  to  Antwerp  to  discharge  his  cargo,  and 
in  pursuance  of  those  orders  and  the  previous  contract  made  by  the 
master,  the  ship  sailed  from  Falmouth,  bound  for  Antwerp,  as  her 
port  of  discharge.  While  the  ship  was  pursuing  the  voyage  to 
Antwerp  by  the  usual  track  for  such  a  voyage,  on  the  south  side 
of  the  Isle  of  Wight,  she  was  totally  lost  by  the  perils  of  the  se*. 
If  the  master  had  received  orders  at  Falmouth  to  go  to  any  port 
on  the  east  coast  of  Great  Britain,  north  of  the  Isle  of  Wight,  the 
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ship  might,  without  deviation,  have  pursued  the  same  course  which 
was  followed  down  to  the  time  of  the  loss. 

It  was  held  by  the  court  that  these  facts  presented  a  case  oi 
abandonment  of  the  voyage  insured,  and  that  the  ship  in  sailing 
from  Falmouth,  bound  for  Antwerp,  as  her  port  of  discharge,  had 
entered  upon  a  new  and  substituted  voyage,  and  the  policy  was 
thereby  defeated. 

The  case  was  argued  by  H.  W.  Paine  for  the  plaintiff,  and  B,  B. 
Curtis  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Dewby,  J. — The  question  is,  whether  this  loss  happened  in  the 
course  of  the  voyage  insured,  and  while  the  same  was  covered  by 
the  policy.  Certain  general  principles  will  be  found  to  have  been 
settled  in  the  adjudicated  cases,  which  will  reduce  the  question 
now  before  us  to  a  narrow  compass.  A  well-settled  distinction  ex- 
ists between  the  cases  of  a  purposed  deviation,  and  an  abandon- 
ment of  the  voyage.  As  respects  an  intention  to  deviate,  if  the 
loss  occurs  before  an  actual  deviation,  the  underwriter  is  not  dis- 
charged. An  abandonment  of  the  voyage  and  substitution  of  an- 
other and  different  voyage  at  once  defeats  the  policy.  The  point  of 
doubt,  and  in  reference  to  which  there  will  be  found  a  conflict  of 
authorities  to  some  extent,  is  as  to  the  facts  necessary  to  constitute 
an  abandonment ;  or,  in  another  form  of  stating  the  point,  what  class 
of  cases  range  under  the  head  of  an  intention  to  deviate  merely, 
and  thus  retain  the  benefit  of  the  policy,  if  the  loss  occurs  before 
the  departure  from  the  route  common  to  both  the  port  described 
in  the  policy,  and  the  port  intended  to  be  reached  by  a  deviation. 

In  this  latter  class  all  agree  that  the  more  simple  and  ordinary 
cases  of  proposed  deviation,  occurring  under  some  new  motive 
or  purpose  arising  after  the  vessel  has  sailed  on  her  prescribed 
course,  and  when  the  deviation  was  to  be  a  temporary  deviation 
only,  and  not  to  defeat  her  voyage  to  the  port  named  in  the  policy^ 
would  furnish  a  case  where  the  mere  intent  to  deviate  would  not 
affect  the  policy.    The  weight  of  authority  seems  also  very  clearly 
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to  show  that  a  purpose  existing  at  the  commencement  of  the  yoj- 
age  to  put  into  an  intermediate  port  out  of  the  course  of  tha 
voyage  described  in  the  policy,  the  original  termini  of  the  voyage 
being  still  preserved,  is  not  the  substitution  of  a  diflferent  voyage, 
but  only  an  intention  to  deviate :  Foster  vs.  Wilmer^  2  Strange, 
1248 ;  Marine  Insurance  Oo.  vs.  Tucker ,  3  Cranch,  357 ;  Hcbart 
vs.  Norton,  8  Pickering,  160 ;  Hare  vs.  Trams^  7  Barn.  &  Cress- 
well,  15 ;  Parsons  on  Maritime  Law,  2  vol.  806. 

It  will  be  observed  that  the  cases  held  as  mere  intention  to  devi- 
ate, embraced  in  the  last  proposition,  are  cases  where  there  was,  ai 
no  period,  any  intention  to  change  the  termini  of  the  voyage,  and 
the  proposed  departure  from  the  direct  course  of  the  voyage  was 
only  to  be  temporary,  and  the  vessel  to  resume  and  perfect  the 
voyage  to  the  port  named  in  the  policy. 

As  to  the  abandonment  of  the  voyage  described  in  the  policy, 
and  substitution  of  a  new  one,  all  agree  that  when  an  actual  aban- 
donment of  the  voyage,  and  substitution  of  a  distinct  voyage,  has 
occurred  before  the  commencement  of  the  voyage,  the  policy  does 
not  attach  or  cover  any  loss  in  whatever  part  of  the  voyage  it  has 
occurred.  But  as  to  what  facts  will  constitute  an  abandonment  of 
the  voyage,  and  at  what  period  of  time,  in  reference  to  the  voyage, 
it  must  be  determined  and  acted  upon,  has  been  the  subject  of  much 
discussion  and  conflict  of  opinion. 

On  the  one  hand,  it  is  insisted  that  there  can  be  no  application 
of  the  principles  applicable  to  abandonment,  if  the  alteration  of 
the  voyage  and  substitution  of  a  new  one  occurs,  at  any  point  sub- 
sequent to  the  commencement  of  the  voyage,  and  that  all  changes 
of  purpose  as  to  the  course  of  the  voyage  are  to  be  treated  as  de- 
viations, or  intended  deviations,  and  therefore,  if  the  vessel  is  lost 
before  the  actual  deviation,  such  purpose,  however  fully  settled, 
does  not  defeat  the  policy. 

On  the  other  hand,  it  is  alleged,  if  the  ship  either  originally  sail 
on  a  different  voyage  from  that  described  in  the  policy ;  or  if,  after 
commencing  her  voyage,  she  entirely  abandoned  all  intention  of  pro- 
secuting it,  this  is  a  change  and  abandonment  of  the  voyage,  which 
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avoids  the  policy  from  the  moment  the  intention  of  so  abandoning 
18  definitely  formed. 

To  sustain  the  present  defence,  it  is  not  necessary  to  adopt  the 
latter  position  in  the  broad  terms  above  stated ;  but  it  is  necessary 
to  hold  that  such  purpose  to  abandon  may  be  formed  and  settled 
after  the  commencement  of  the  voyage,  and  after  the  vessel  has 
arrived  at  a  port  of  destination  for  a  part  of  her  entire  voyage, 
and  before  taking  her  departure  from  a  port  where  she  lawfully 
was. 

This  question  was  very  much  considered  in  the  case  of  Layyrence 
vs  Ocean  Insurance  Co.,  reported  in  the  11  John.  241,  and  again 
in  Lawrence  vs.  Firemen's  Insurance  Oo.j  14  John.  46.  The  first 
case  arose  upon  a  policy  of  insurance  "  from  New  York  to  Gotten- 
burgh,  and  at  and  from  thence  to  one  port  in  the  Baltic  or  Black 
Sea,  not  south  of  the  river  Eyder."  The  vessel  sailed  from  New 
York,  and  arrived  at  Oottenburgh ;  there  the  port  selected  for  the 
voyage  was  Petersburgh,  and  she  sailed  for  Petersburgh,  and  while 
on  her  voyage  was  detained  by  various  causes  at  Chalchan,  and 
while  there  changed  her  purpose  and  sailed  for  Stockholm.  While 
pursuing,  however,  the  direct  route  to  St.  Petersburgh,  and  before 
she  came  to  the  point  of  departure  for  Stockholm,  she  sustained  a 
loss  by  capture  by  the  French. 

It  was  held  by  a  majority  of  the  Supreme  Court,  and  confirmed 
by  a  majority  of  the  Court  of  Errors,  that  it  was  the  case  of  an 
intended  deviation  only,  and  the  vessel  having  been  lost  before  she 
had  arrived  at  the  dividing  point,  the  insurers  were  liable. 

The  conflicting  opinions  held  by  the  eminent  jurists  who  heard 
that  case,  leave  it,  as  respects  other  tribunals,  valuable  for  its  full- 
ness of  examination  and  elucidation,  rather  than  as  an  authority  to 
guide  us.  Thompson,  C.  J.,  in  giving  his  reason  for  thus  holding, 
says:  ^^No  case  can  be  found  where  a  change  of  voyage,  after  the 
commencement  of  the  one  described  in  the  policy  has  attached, 
has  been  held  the  substitution  of  a  new  voyage." 

All  the  judges  treat  the  case  as  a  policy  for  a  voyage  to  Peters- 
burgh, that  port  being  fixed  by  the  selection  made  by  the  assured, 
and  taking  her  departure  from  Gottenburgh  with  that  purpose. 
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Mr.  Justice  Thompson  did  not  deem  it  material  whether  the 
voyage  was  to  be  considered  as  one  entire  voyage,  commencing  at 
New  York,  or  as  a  voyage  commencing  at  Gottenburgh,  his  posi- 
tion being,  that  if  commenced  at  either  place  it  was  a  commence* 
ment  of  the  voyage  insured,  and  with  the  effect  that  such  after 
proposed  and  settled  purpose  to  change  the  port  of  destination 
would,  until  an  actual  deviation  had  occurred,  be  treated  as  a  mere 
intention  to  deviate,  and  would  not  discharge  the  policy. 

Mr.  Justice  Van  Ness,  while  he  fully  concedes,  that  where  the 
termini  of  the  voyage  are  preserved,  an  unexecuted  intention  to 
deviate  does  not  affect  the  policy,  affirms  that  when  the  termilii  are 
abandoned,  and  a  new  and  indefinite  voyage  is  determined  upon 
and  commenced,  the  policy  ceases  to  have  any  effect.  Here  the 
termini  were  not  presei^ved,  and  it  must,  in  his  opinion,  be  treated 
as  an  abandonment  of  the  old  voyage.  He  further  adds :  ^*  in  every 
case  where  such  change  of  purpose  has  not  been  held  to  vitiate  the 
policy,  it  will  be  found  the  terminut  ad  quern  mentioned  in  the 
policy  was  not  abandoned,  but  the  vessel  intended  ultimately  to 
proceed  to  it ;"  and  he  held  that  it  was  not  material  as  to  an  aban- 
donment, whether  such  change  in  the  voyage  was  decided  and 
acted  upon  before  or  after  the  voyage  commenced. 

Chancellor  Kent,  sitting  in  the  Court  of  Errors,  upon  the  hear- 
ing of  the  case  of  Lawrence  vs.  Firemen' e  Ineurance  Company^ 
eupra^  held  similar  views.  He  held  that  if  the  original  plan  of 
destination  be  abandoned  in  order  to  go  to  another  port  of  dis- 
charge, the  voyage  itself  becomes  changed,  because  the  termini  of 
the  original  voyage  is  changed.  The  identity  of  the  voyage  is  gone 
—if  the  intention  to  abandon  be  once  clearly  and  certainly  esta- 
blished, it  then  becomes  perfectly  immaterial  whether  the  vessel 
was  lost  before  or  after  she  came  to  the  dividing  point,  because,  in 
either  case,  she  was  lost  not  on  the  voyage  insured,  but  a  different 
voyage.  He  also  repudiates  the  distinction  set  up  between  the  case 
of  a  change  of  voyage,  determined  upon  before  or  after  the  com- 
mencement of  the  voyage. 

The  case  of  Marine  Ineuranee  Compantf  vs.  Thicker j  8  Craneh, 
857,  will  be  found,  upon  examination,  not  to  meet  the  present  cas^ 
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or  to  sanction  the  position  taken  on  the  part  of  the  plaintiff.  It 
tras  a  policy  at  and  from  ^^  Kingston,  in  Jamaica,  to  Alexandria, 
in  Virginia."  The  ship  originally  took  a  cargo  to  deliver  at  Alex- 
andria, but  subsequently  took  freight  for  Baltimore,  with  intention 
to  go  to  Baltimore,  and  from  thence  to  Alexandria ;  and  while 
prosecuting  her  voyage  with  that  intent,  and  while  on  the  direct 
course  both  to  Baltimore  and  Alexandria,  and  before  she  had 
arrived  at  the  dividing  point  between  them,  was  captured,  and  the 
court  held  it  was  only  a  case  of  intended  deviation,  and  that  the 
insurers  were  liable. 

It  will  be  seen  that  in  this,  as  well  as  many  other  cases,  when 
the  rule  of  an  intended  deviation  has  been  applied,  that  the  court 
place  great  stress  upon  the  fact  that  the  termini  of  the  voyage  was 
not  proposed  to  be  changed. 

In  this  case,  Washington,  J.,  says,  '^  the  rule  which  we  consider 
firmly  established  by  a  long  and  uniform  course  of  decisions,  is 
that  if  the  ship  sail  frouk  the  port  mentioned  in  the  pplicy,  with 
the  intention  to  go  to  the  port  also  described  therein,  a  determina- 
tion to  call  at  an  intermediate  port  to  land  a  cargo,  is  not  such  a 
change  of  the  voyage  as  to  prevent  the  policy  from  attaching,  but 
is  merely  a  case  of  deviation." 

In  the  same  case,  Patterson,  J.,  says,  ^^  from  a  review  of  the 
cases,  the  principle  is  established  that  when  the  termini  of  the 
voyage  are  the  same,  an  intention  to  touch  at  an  intermediate 
port,  though  out  of  the  direct  course,  does  not  constitute  a  differ- 
ent  voyage.     In  the  present  case  the  termini  are  the  same." 

The  case  of  Kenly  vs.  Ryariy  2  H.  Blackstone,  343,  often  re- 
lied upon  as  an  authority  to  sustain  the  application  of  the  prin- 
dple  of  intended  deviation,  in  distinction  from  abandonment,  will 
be  found  to  rest  upon  the  same  ground.  It  was  an  insurance  from 
Granada  to  Liverpool. 

She  sailed  with  a  settled  purpose  to  touch  at  Cork.  Having 
been  lost  before  she  arrived  at  the  point  of  deviation,  it  was  only 
an  intent  to  deviate. 

The  Court  say,  "  where  the  termini  of  the  intended  voyage  was 
really  the  same  as  those  described  in  the  policy,  it  was  to  be  con^ 
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sidered  the  same  voyage,  and  a  design  to  deyiate,  not  efiected, 
would  not  vitiate." 

The  case  of  Stacker  vs.  SarriSy  3  Mass.,  seems  to  be  a  case 
having  a  direct  bearing  upon  the  question.  We  are  consideringi 
and  particularly  upon  the  point  whether  this  doctrine  of  abandon- 
ment of  a  voyage  can  be  applied  to  a  case  arising  upon  a  purpose 
thus  formed  wholly  after  the  commencement  of  the  voyage  insared, 
and  upon  a  general  policy  authorizing  sailing  to  and  from  various 
ports.  The  insurance  was  from  Boston  to  the  Canaries,  and  at  ai&d 
from  thence  to  any  ports  in  Spanish  America,  and  at  and  from 
thence  to  her  port  of  discharge  in  the  United  States.  The  voyage 
is  duly  commenced,  the  ship  goes  to  the  Canaries  and  from  thence 
to  Vera  Crux.  During  this  period  the  policy  was  in  full  force,  but 
at  Vera  Crnc  she  takes  a  cargo  for  the  Havana,  and  on  her  passage 
to  the  Havana,  but  while  on  the  track,  common  to  her  proper 
voyage  to  her  port  of  discharge  in  the  United  States,  and  before 
any  actual  departure  from  that  common  track,  she  was  captured 
and  lost.  This  Court  held  that  the  original  voyage  had  been 
abandoned,  and  the  voyage  from  Vera  Crux  was  a  distinct  voyage, 
and  the  insurers  not  liable  for  the  loss,  although  the  same  hap- 
pened before  the  vessel  came  to  the  dividing  point. 

The  case  just  cited  would  seem  decisive  of  the  case  i^ow  before 
us.  The  rule  on  this  subject,  as  stated  in  Arnould  on  Insur- 
ance, 1  Am.  344  (350,)  is  that  a  change  of  voyage  takes  place 
when  either  before,  or  after  sailing,  the  assured  abandons  the 
thought  of  proceeding  to  the  port  of  destination  originally  pre- 
scribed by  the  policy,  and  seeks  for  another.  ^^  The  effect  of  such 
a  change  of  voyage  is  to  discharge  the  underwriter  from  all  lia- 
bility in  the  policy  from  the  moment  the  purpose  of  changing  the 
voyage  is  distinctly  formed." 

^'  Hence  if  the  purpose  of  changing  the  law  be  fixed  before  the 
commencement  of  the  risk,  the  policy  is  void  ab  initio — if  it  be  not 
formed  until  after  the  ship  has  sailed,  the  underwriter  is  discharged 
from  all  liability  for  losses  which  may  occur  subsequently  to  its 
having  been  formed,  although  such  loss  may  take  place  while  the 
ship  is  still  on  the  track  common  both  to  the  voyage  insured  and 
that  which  is  substituted  for  it. 
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It  is  not  necessary  in  sustaining  the  defence  to  the  present 
action  to  sanction  the  broad  doctrine  thus  stated  by  Arnould,  and 
apparently  sanctioned  by  Chancellor  Kent  and  Justice  Van  Ndss, 
that  a  change  of  purpose  as  to  the  port  of  destination,  formed  while 
actually  on  a  voyage  from  the  port  described  in  the  policy  to  the 
port  described  in  the  policy  is,  from  the  moment  it  is  decided  upon, 
to  be  dealt  with  as  an  abandonment  of  the  voyage  insured.  This 
policy  of  insurance  contemplated,  in  the  first  instance,  a  voyage  to 
Akyab,  for  which  a  stipulated  rate  of  premium  was  to  be  paid,  and 
a  further  voyage  from  Akyab  to  the  port  of  discharge  in  the  king- 
dom of  Great  Britain,  at  another  and  different  rate  of  premium — 
the  first  of  these  voyages  was  made  under  the  terms  of  the  policy. 
The  second  commenced  at  Akyab.  Before  leaving  Akyab,  or  com- 
mencing the  voyage,  the  master  entered  into  a  contract,  the  per- 
formance of  which  required  him,  as  the  events  proved,  to  change 
his  port  of  discharge  to  one  out  of  the  kingdom  of  Great  Britain. 
It  is  true  that  when  the  ship  sailed  from  Akyab,  it  was  left  uncer- 
tain where  the  port  of  discharge  would  be,  but  no  right  of  choice 
on  the  part  of  the  ship,  but  at  the  orders  of  the  shipper,  to  be  re- 
ceived at  Falmouth.  The  stoppage  was  at  Falmouth  for  such  orders, 
and  at  Falmouth  the  shipper,  as  he  was  authorized  by  the  contract 
at  Akyab,  selected  Antwerp  as  the  port  of  discharge  for  the  cargo, 
and  it  is  distinctly  admitted  ^'  that  in  pursuance  of  those  orders 
and  the  contract  of  afireightment,  the  ship  sailed  from  Falmouth 
bound  for  Antwerp  as  her  port  of  discharge.  The  ship  pursued 
the  voyage  to  Antwerp  by  the  usual  track  for  such  a  voyage,  and 
while  thus  pursuing  it,  she  accidently  went  ashore  in  a  fog,  on  the 
south  side  of  the  Isle  of  Wight,  and  was  totally  lost  by  the  perils 
of  the  sea.  The  track  of  the  voyage  from  Akyab  to  the  time  of 
the  loss  of  ship,  was  one  that  might  have  been  pursued  without 
liability  for  deviation,  had  the  master  received  orders  at  Falmouth 
to  go  to  any  port  on  the  east  coast  of  Great  Britain,  north  of  the 
Isle  of  Wight. 

It  would  seem  to  present  a  decided  case  of  substitution  of  a  new 
Toyage,  and  abandonment  of  that  described  in  the  policy.  The 
purpose  so  to  do  was  fully  formed,  and  obligations  assumed  in  re- 
ference to  it,  before  commencing  the  voyage  from  Akyab,  at  the 
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election  of  the  shipper.  What  was  uncertain  or  fluctuating  during 
the  voyage  to  Falmouth  was  at  that  place  made  certain,  and  every 
other  purpose  was  abandoned,  and  a  voyage  commenced  from  Fal- 
mouth to  Antwerp,  which  was  only  defeated  by  the  loss  of  the  ship 
by  the  perils  of  the  sea — that  the  loss  occurred  on  a  track  of  a 
voyage  common  to  a  port  on  the  east  coast  of  Great  Britain,  as 
well  as  Antwerp,  does  none  the  less  make  this  a  case  of  substi- 
tution of  a  new  voyage.  The  termini  were  no  longer  the  same. 
The  voyage  had  lost  its  identity,  and  could  in  no  sense  be  called 
a  voyage  to  a  port  of  discharge  in  the  kingdom  of  Great  Britain, 
Upon  the  facts  stated  in  this  case,  submitted  to  us,  the  Court  are 
of  opinion  that  the  original  voyage  was  abandoned  at  Falmouth, 
and  that  when  the  ship  sailed  from  Falmouth  bound  to  Antwerp 
as  her  port  of  discharge,  she  had  commenced  a  new  voyage,  and 
not  one  covered  by  this  policy. 

Judgment  for  the  Defendant. 


The  decision  in  the  foregoing  case, 
80  far  as  it  proceeds  on  the  ground 
(hat  the  change  of  the  terminut  of  a 
▼oyage,  during  its  progress,  is  ipso 
facto  an  aYoidance  of  the  insurance,  is 
in  accordance  with  what  is  stated  by 
Mr.  Amould,  1  Arn.  on  Ins.  848,  &c., 
2d  ed.,  and  no  doubt  correctly,  to  be 
the  result  of  the  latest  English  authori- 
ties, and  has  also  in  its  favor  in  this 
country  the  great  weight  of  Chancellor 
Kent's  name,  14  John3.  57.  Yet  it  has 
against  it  the  decision  of  the  minority 
both  of  the  Supreme  Court  and  the 
Court  of  Appeals  of  New  York,  in  Law- 
renoe  vt.  Ocei^n  Ins.  Co.,  11  Johns.  241 ; 
14  Johns.  46;  of  the  dict«  at  least  of 
Judge  Johnson  in  Marine  Ins.  Co.,  of 
Alexandria  v«.  Tucker,  8  Cranch,  857 ; 
and  of  the  dinti^  if  not  the  daoision  in 
Winter  vt.  Delaware  Mutual  Safety  Ins. 
Co.,  80  Penn.  St.  889.  Mr.  Phillips' 
opinion  is  also  opposed  to  the  English 
Yisw,  1  Pbill.  on  Int.  J  993.  Thert 
Mng  this  conflict  of  ^atboriiy  on  the 


narrow  but  rather  import4uit  qoestion 
which  is  discussed  in  the  text  witli  so 
much  acttteness  and  ability,  it  is  perhapa 
just  and  proper  to  re-state  briefly  the 
arguments  which  have  been  supposed  to 
justify  the  opposite  conclusion. 

The  ordinary  marine  policy  is  an  un- 
dertaking to  indemnify  the  insured 
against  certain  kinds  of  losses  which 
may  happen  to  a  ship  or  its  cargo  or 
freight,  during  the  course  of  a  partiea- 
lar  Toyage.  This  Toyage  is  usually  b«t 
not  necessarily  ascertained  by  reference 
to  some  designated  termmi.  It  may  be, 
for  instance,  **from  Boston  to  LiTer- 
pool,"  but  it  may  be  just  as  well  *'  firea 
the  United  States  to  Europe  and  a  mar- 
ket." See  Gardner  vt.  Col.  Ins.  Co.,  2 
Cranch,  478;  Leatbby  ot.  Hunter,  7 
Bing.  517 ;  BobertAon  vt,  Mone^.  1  Ry. 
&  M.  75.  It  is  all,  so  far,  a  mere  mat- 
ter of  agreement  between  the  parties: 
But  a  voyage,  in  contemplation  of  law, 
does  not  oonsi^  sin^ply  of  a  point  of  da^ 
parture  and  a  point  of  destination.     If 
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it  did,  a  TMsel  might  earry  its  msuranoA 
round  the  globe,  provided  only  the  in- 
tared  intended  Bt  some  time  or  other  to 
bring  her  into  the  designated  port.  It 
Airther  includes  and  requires  the  strict 
pursuance  of  the  usual  course  of  naviga- 
tion between  the  points  specified  in  the 
policy,  for  a  vessel  of  the  kind.  It 
would  not  be  of  much  importance  to  an 
Insurer,  whether  a  ship  Arom  Boston 
went  to  Liverpool  or  to  Southampton ; 
but  it  would  be  whether  she  went  to 
either,  in  winter  time,  by  way  of  Oreen« 
land,  instead  of  by  the  customary  route. 
It  is  therefore  settled,  that  if  a  vessel, 
without  reason,  departs  or  deviates  ftrom 
this  usual  course  of  navigation,  it  is  as 
much  a  forfeiture  of  her  insuranoe  as  if 
she  changed  her  destination  altogether. 
See  1  Phillips  on  Ins.  {  089 ;  1  Amould, 
841.  Whyt  Not  indeed  because  the 
risk  is  increased,  which  perhaps  could 
never  be  absolutely  ascertained,  but 
because  the  vessel  is  no  longer  on  the 
voyage  insured :  1  Phillips,  2  988 ;  1  Am. 
842. 

So  far  it  seems  impossible  to  distin- 
guish between  a  change  in  the  terminut 
of  a  voyage,  and  a  change  in  the  course 
of  its  navigation.  According  to  circum- 
stances, the  one  or  the  other  would  be 
most  injurious.  In  either  case  it  is  an 
effectual  change  iji  the  voyage  itself, 
within  the  expressed  or  implied  under- 
standing of  the  parties,  and  the  insurer 
is  entitled  to  ssy,  non  m  kotefadera  venu 
Now,  suppose  during  the  voyage  the  in- 
sured entertains,  and  declares  in  the 
most  emphatic  and  decisive  way,  a  de- 
termination to  deviate  from  the  proper 
route  at  a  particular  point,  say,  to  go  to 
s  port  several  hundred  miles  out  of  the 
usual  course ;  but  be/bre  that  determina- 
tion has  been  carried  into  eflSsct,  and 
the  point  of  departure  reached,  a  loss 
lakes  pUoe.  In  such  case,  it  ia  agreed 
en  all  hands,  that  the  insurer  is  not  dis- 


charged. Foster  v«.  Wilmer,  2  Strange, 
1249;  Carter  M.  Royal  Exch.  Co.,  cited 
Ibid. ;  Thellusson  vs.  Ferguson,  1  Doug- 
las, 861 ;  Hare  vs,  Travis,  7  B.  &  Cr. 
16;  Marine  Ins.  Co.  ««.  Tucker,  8 
Cranch,  867 ;  Hobart  ve.  Norton,  8  Pick. 
169;  Winter  ««.  Delaware  Mut.  Safety 
Ins.  Co.,  80  Penn.  St.  889 ;  1  Phillips,  { 
1001  ;  1  Am.  846.  A  mere  intention  to* 
do  wrong,  to  violate  the  terms  of  a  con- 
tract, is  nothing.  Before  the  wrongful 
act  is  committed,  the  man  may  change 
his  mind ;  and  he  is  not  estopped  from 
repentance  by  his  declarations  alone. 
Just  so  long  as  the  vessel  is  kept  on  the 
proper  track,  it  matters  nothing  to  the 
insurer,  what  the  secret  or  avowed  de- 
signs of  the  insured  may  be. 

Now,  suppose  in  the  case  put,  instead 
of  its  being  a  change  of  the  course  of  a 
voyage,  it  is  a  change  of  its  iermimu 
which  is  resolved  upon ;  what  reason  can 
be  assigned  for  any  difference  in  the 
result  t  To  the  insurer  there  can  be 
practically  none,  for  until  the  point  of 
divergence  is  reached,  there  is  no  increase 
of  risk ;  and  after  it  is  passed  he  gains 
equally  in  either  case,  for  in  both  his 
liability  is  thereby  cut  short,  and  the  pre- 
mium prematurely  earned.  Nor,  as  we 
have  suggested,  is  the  change  of  the  tor- 
mkim  of  a  voyage  always  or  necessarily 
a  more  important  thing  than  a  change  of 
route.  The  owner  of  a  vessel  insured 
flrom  Liverpool  to  Albany  may,  for  some 
reason,  determine,  in  th^  course  of  the 
voyage,  to  make  New  York  the  port  of 
discharge.  Here  the  course  of  the  voy- 
age, so  long  as  it  lasts,  is  entirely  un- 
affected, and  though  there  is  a  change 
of  the  termintu  ad  quemf  it  is  one  which 
enures  to  the  advantage  of  the  insurer, 
by  shortening  the  duration  of  the  risk. 
Can  it  be  that  this  would  cause  an  ab- 
solute forfeitnte  of  the  insurance,  while 
if  the  insured*  instead  of  shortening  hif 
voyage,  had  lengthened  it,  by  inserting 
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%  parenthetical  trip  to  Baltimore,  he 
would  be  safe  until  he  got  off  the  Banks 
of  Newfoundland  ?  The  answer  to  this 
is  succinctly  given  by  Chief  Justice 
Lowrie,  in  Winter  vt.  Ins.  Co.,  80  Penn. 
St.  839 :  **  It  ia  not  essential  to  perform 
the  whole  voyage;  the  less  of  it  the 
better  for  the  insurer." 

These  considerations  show  that  the 
distinction  between  a  change  of  the  ter- 
minus of  a  voyage  and  a  change  of  its 
course,  at  least  as  respects  this  particu- 
lar point,  is  entirely  artificial,  and 
founded  In  no  obvious  reason.  And 
even  if  it  could  be  sustained,  it  would 
be  productive  of  more  practical  inconve- 
nience than  benefit.  It  would  require 
in  every  case  an  investigation  into  the 
intentions  and  motives  of  the  insored  or 
his  shipmaster,  during  the  voyage,  which 
would  be  difficult  and  often  fruitless,  for 
it  would  go  hard,  if  he  who  must  be  best 
aware  of  those  intentions  and  motives, 
could  not  discover,  when  the  pinch  came, 
that  it  was  always  his  design  to  wind  np 
the  deviation,  by  however  cirouitons  a 


course,  at  the  original  port  of  desdna^ 
tion.  On  the  other  hand,  that  by  mhUk 
alone  the  insurer  can  be  really  affected, 
an  actual  deviation  from  the  propa 
course  of  the  vessel,  is  a  phyaieml  UaL 
which  can  be  ascertained  with  ease,  and 
readily  proved. 

For  reasons  soch  as  these,  it  is  urged 
by  Mr.  Phillips  and  others,  that  the  doc- 
trine of  Lawrence  vi.  Ins.  Co.,  above 
cited,  flrom  its  greater  simplicity,  conve- 
nience, and  good  sense,  is  to  be  pre- 
ferred to  that  of  the  English  Courts  ob 
the  subject  The  arguments  and  aotho- 
rities  by  which  the  latter  is  supported, 
are  fiilly  and  carefully  stated  in  tke 
foregoing  opinion  of  Mr.  Justice  Dewey, 
and  we  shall  not  attempt  to  weakea 
them  by  repetition.  We  may  obeeive, 
in  conclusion,  that  the  actual  decision  u 
the  case  proceeds  on  a  distinction  whic^ 
may  be  considered  to  reconcile  the  aa- 
thorities  to  some  degree,  and  which,  si 
any  rate,  is  ingenious,  and  forcibly  Re- 
tained. 

H.W. 


In  the  Supreme  Court  of  JSrron  of  Oonneetieut — Sept.  Term^  1860. 
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Our  statutes  with  regard  to  the  recovery  of  leased  premises,  except  in  the  spedfifl 
remedy  which  they  provide  and  the  notice  to  quit  prescribed,  do  not  dispeose 
the  requirements  of  the  common  law  on  the  subject. 

A  lease  for  a  term  of  years,  under  which  the  rent  was  payable  quarterly  on.  oertaii! 
days  named,  contained  the  following  condition: — "Provided  however,  thtt  if 
the  lessee  shall  neglect  to  pay  the  rent'as  aforesaid,  then  this  lease  shall  that' 
upon,  by  virtue  of  this  express  stipulation,  expire  and  terminate;  and  the  Imsgi 
may,  at  any  time  thereafter,  re-enter  said  premises,  and  the  same  poeaeoa  u  cf 
his  former  estate.'*     Held, 

I.  That  the  terms  expire  and  termmaU  were  merely  equivalent  to  the  more 
•xpression,  shall  hecome  void. 
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2.  Thftt  the  lease,  by  the  non-payment  of  rent,  did  not  become  yoid,  but  onlj 
voidable  at  the  option  of  the  lessor. 

K  Tha*  to  take  advantage  of  his  right  to  avoid  the  lease,  it  was  necessary  for  the 
lessor — 1st  To  make  demand  of  the  rent  on  the  day  it  fell  due,  on  the  premises, 
and  at  a  convenient  hour  before  sunset.  2d.  Upon  neglect  to  pay  the  rent,  to 
make  a  re-entry  on  the  premises,  or  in  some  other  positive  manner  assert  the 
forfeiture  of  the  lease.  [Per  Stobbs,  G.  J.,  and  Hinman,  J. ;  Ellswobth  and 
SAAroBD,  Js.,  dissenting.] 

Whether,  after  an  entry  for  non-payment  of  rent,  the  acceptance  of  the  rent  is  a 
waiver  of  the  forfeiture :  Quere.  The  current  of  aut.horities  is  against  such  a 
doctrine.  ' 

Writ  of  error  from  the  judgment  of  a  justice  of  the  peace,  upon 
a  summary  process  brought  by  the  present  defendant  for  the  reco- 
very of  certain  premises  leased  to  the  present  plaintiff.  The  writ 
of  error  was  brought  to  the  Superior  Court,  and  by  that  Court 
reserved  for  the  advice  of  this  Court.  By  the  bill  of  exceptions 
allowed  by  the  justice,  and  upon  which  the  only  questions  in  the 
case  arose,  the  following  facts  appeared. 

The  lease  under  which  the  defendant  in  the  original  suit  held 
the  premises,  was  (so  far  as  important  to  the  case)  as  follows : 

"  This  indenture,  made  by  and  between  Enos  Foot  of  the  iSrst 
part,  and  William  F.  Bowman  of  the  second  part,  witnesseth,  that 
the  said  party  of  the  first  part  has  leased  and  does  hereby  lease  to 
the  said  party  of  the  second  part,  the  house  and  premises  known 
as  the  Assembly  House,  in  the  city  of  New  Haven,  on  the  corner  of 
Court  and  Orange  streets,  for  the  term  of  three  years  from  the 
first  day  of  April,  1858,  for  the  annual  rent  of  five  hundred  and 
fifty  dollars,  payable  in  quarter-yearly  payments  of  one  hundred 
and  thirty-seven  ^^^  dollars  each,  to  wit:  on  the  first  days  of 
July,  October,  January  and  April,  in  each  year. 

**  And  the  said  party  of  the  first  part  covenants  with  said  party 
of  the  second  part,  that  he  has  good  right  to  lease  said  premises 
in  manner  aforesaid,  and  that  he  will  suffer  and  permit  said  party 
of  the  second  part,  (he  keeping  all  the  covenants  on  his  part,  as 
hereinafter  contained,)  to  occupy,  possess,  and  enjoy  said  premises 
during  the  term  aforesaid,  without  hindrance  or  molestation  from 
him  or  any  person  claiming  by,  from,  or  under  him. 
28 
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^^  And  the  said  party  of  the  second  part  covenants  with  the  saiil 
party  of  the  first  part  to  hire  said  premises,  and  to  pay  the  rent 
therefor,  as  aforesaid.         *  *  *  »  * 

^^  Provided  however^  and  it  is  further  agreed,  that  if  said  party 
of  the  second  part  shall  neglect  to  pay  the  rent  as  aforesaid.  *** 
then  this  lease  shall  thereupon,  by  virtue  of  this  express  stipula- 
tion therein,  expire  and  terminate,  and  the  party  of  the  first  part 
may,  at  any  time  thereafter,  re-enter  said  premises,  and  the  same 
have  and  possess  as  of  his  former  estate. 

"And  it  is  further  agreed  between  the  parties  hereto,  that  when- 
ever this  lease  shall  terminate,  either  by  lapse  of  time  or  by  virtue 
of  any  of  the  express  stipulations  therein,  that  said  lessee  hereby 
waives  all  right  to  any  notice  to  quit  possession,  as  prescribed  by 
the  statute  relating  to  summary  process.  ♦  *  » 

"And  this  agreement  in  writing  is,  at  all  times  during  the 
period  the  lessee  shall  occupy  said  premises,  to  be  referred  to  as 
evidence  of  the  conditions,  stipulations,  and  agreements  under 
which  he  occupies  the  same." 

It  was  found  by  the  court  that  there  was  due  to  the  plaintiff  (rem 
the  defendant,  as  rent  under  the  lease,  on  the  first  day  of  April, 
1859,  the  sum  of  $137.50,  and  that  the  defendant  did  not,  in  fact, 
pay  this  sum  on  that  day.  On  this  point  the  court  found  more  par- 
ticularly, that,  on  the  first  day  of  April  the  plaintiff  had  an  interview 
with  the  defendant,  in  which  the  parties  conversed  about  the  rent 
and  about  the  payment  of  a  certain  note  for  $400,  then  due  from 
the  defendant  to  the  plaintiff,  and  that  the  plaintiff  did  not  then,  in 
fact,  waive  the  payment  of  the  rent  at  that  time,  or  excuse  the 
defendant  from  the  immediate  payment  thereof,  but  that  the  defend- 
ant understood  the  plaintiff  in  that  conversation  expressly  to  exease 
him  from  such  immediate  payment,  and  to  consent  that  he  might  pay 
the  rent  at  a  subsequent  day ;  and  the  Court  found  that,  in  conse- 
quence of  such  understanding,  the  defendant  omitted  to  pay  the 
rent  on  that  day.  The  Court  further  found  that,  on  the  4th  dm; 
of  April,  1859,  and  before  suit  was  brought,  the  defendant  ten- 
dered to  the  plaintiff,  as  rent,  the  sum  of  $150,  and  that  the  plain- 
tiff accepted  it  as  rent  to  April  first,  and  gave  a  receipt  therefbr 
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on  aeooant,  but  that  the  plaintiff,  in  accepting  it^  did  not  expressly 
waive  any  right  which  he  then  had  (if  he  then  had  any)  to  prose- 
cute  and  maintain  his  suit,  but,  on  the  contrary,  then  expressly 
declared  that  he  did  not  waive  any  such  right. 

The  plaintiff  claimed,  upon  the  facts  so  found  by  the  court,  that 
the  law  was  so  that  the  defendant  h&d,  within  the  legal  intent  and 
meaning  of  the  lease,  ^^  neglected*'  to  pay  the  rent  on  the  first  day 
of  April,  and  that,  consequently,  the  lease  did  on  the  same  day 
expire  and  terminate ;  but  the  defendant  contended  that  upon  the 
facts  the  law  was  so,  that  he  did  not,  within  such  legal  intent  and 
meaaing,  ^^  neglect'*  to  pay  the  rent.  Upon  this  question  of  law 
the  court  sustained  the  claim  of  the  plaintiff,  and  held  that,  upon 
the  facts  so  found,  the  defendant  had  '^neglected*'  to  pay  the  rent, 
and  that  consequently  the  lease  did,  on  the  Ist  day  of  April,  1859, 
expire  and  terminate. 

The  plaintiff  in  error  assigned  aa  errors — 1st.  That  the  justice 
held  that  the  right  to  insist  on  the  forfeiture  for  non-payment  of 
the  rent  due  on  the  1st  of  April,  1859,  had  not  been  waived  by  the 
subsequent  acceptance  of  the  rent  on  the  4th  of  April,  1859 ;  and 
2d.  That  the  justice  held  that  the  lease  was  determined  on  the  1st 
of  April,  1859,  by  the  non-payment  of  the  rent  due  on  that  day, 
when  no  demand  had  been  made  for  the  rent. 

DoolitUe  and  Bronnon^  for  the  plaintiff  in  error. 

C.  JR.  IngertoUy  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Storks,  C.  J. — We  do  not  find  it  necessary  to  decide  whether, 
by  the  acceptance  of  rent  which  fell  due  before  the  alleged  deter- 
mination of  the  lease,  the  lessor  waived  his  right  to  repossess  him- 
self of  his  estate.  The  current  of  authority  is  against  such  a 
doctrine,  although  the  opposite  view  of  the  law  is  not  wholly  un- 
supported. Coon  vs.  Brichett^  2  N.  Hamp.  168.  It  is  generally 
maintained  that  an  entry  for  condition  broken  ought  not  at  all  to 
affect  the  right  to  receive  payment  of  a  pre-existing  debt,  or  the 
aeceptaace  of  payment  of  such  a  debt  to  affect  the  right  of  entry. 
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Nor  do  we  determine  whether  the  effect  of  such  an  acceptance 
can  be  qualified  by  a  landlord's  declaration,  at  the  time  of  the 
acceptance,  that  he  does  not  thereby  mean  to  waive  any  right 
High  authority  sanctions  the  idea  that  the  acceptance  of  rent 
accruing  after  condition  broken,  is  in  law  a  waiver  of  the  forfeiture, 
and  not  evidence  of  such  waiver  merely.  It  has  also  been  said  bj 
judges  of  great  eminence,  that  the  right  of  the  party  who  pays 
money  to  control  its  application,  constrains  the  lessor  who  receives 
rent,  tendered  as  such,  to  waive  his  claim  of  forfeiture. 

The  only  point  which  we  propose  to  settle  as  the  law  of  the 
present  case,  is  that  upon  the  facts  stated  there  was  no  legal 
determination  of  the  lessee's  estate. 

Our  statute  of  summary  process  recognises  no  other  termination 
of  leases  than  such  as  is  effected  by  force  of  the  contract  itself.  It 
supersedes  none  of  the  common  law  remedies  of  the  landlord, 
except  in  respect  of  the  notice  to  quit  and  the  form  of  procedure 
by  action.  It  follows,  that  the  question  whether  the  tenant's  rights 
have  ceased  must  be  settled  according  to  a  common  law  interpre- 
tation of  the  instrument  of  demise.  In  some  States,  precise  legal 
consequences  are  annexed  by  statute  to  the  non-payment  of  rent, 
and  the  lessee  is  arbitrarily  divested  of  his  estate.  Our  statutes 
contain  no  such  provision. 

The  lease  in  evidence  was  for  three  years,  ending  on  the  first 
day  of  April,  1861.  It  contained  a  covenant  of  quiet  enjoyment  for 
the  full  term,  with  a  qualification  thus  expressed : — "  he  [the  lessee] 
keeping  all  the  covenants  on  his  part."  One  of  these  covenants 
was  for  the  payment  of  a  quarterly  rent  upon  certain  quarter  days 
named.  In  a  subsequent  part  of  the  instrument  is  a  proviso  of  the 
following  tenor:  "Provided,  however,  that  if  the  lessee  neglects  to 
pay  the  rent,  &c.,  then  this  lease  shall  thereupon,  by  virtue  of  this 
exprlBSS  stipulation  therein,  expire  and  terminate,  and  the  party  of 
the  first  part  may,  at  any  time  thereafter,  re-enter  said  premises, 
and  the  same  have  and  possess  as  of  his  former  estate."  Again, 
the  parties  agree  that  so  long  as  the  lessee's  occupation  continues, 
(referring  to  a  holding  over  by  consent,)  the  written  agreement  shall 
be  evidence  "  of  the  canditionsy  stipulations  and  agreements  under 
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^hich  he  occupies."  It  will  be  observed  that  the  draughtsman  of 
the  contract  designs  to  make  use  of  technical  language ;  and  we 
have,  in  the  first  place,  the  clearest  expression  of  a  condition 
annexed  to  the  covenant  for  the  tenant's  peaceable  enjoyment  of 
estate.  Next,  we  have  the  correct  commencement  of  a  condition 
— **  provided  however** — in  the  very  stipulation  which  is  said  to 
terminate  the  lease,  and  we  have,  at  the  close  of  the  stipulation,  a 
re-entry  clause — the  apt  formula  to  indicate  how  a  forfeiture  is 
to  be  enforced :  Best,  C.  J.,  in  WilUon  vs.  Pkillipa,  2  Bing.  18. 
Last  of  all,  we  have  an  explicit  reference  to  the  "  conditions'*  of 
the  instrument  by  that  very  name.  It  was  the  clear  intent  of  the 
parties,  whatever  they  may  have  supposed  to  be  the  legal  conse- 
quences in  detail  of  such  a  stipulation,  to  attach  to  the  demise  a 
condition  for  the  lessor*s  benefit,  upon  the  breach  of  which  he  was 
aathorized  to  compel  the  tenant  to  submit  to  a  forfeiture  of  his 
tenancy. 

The  legal  interpretation  of  the  instrument  agrees  with  this  mani- 
fest intent.  There  is  no  peculiar  significance  to  the  words  "shall 
expire  and  terminate.**  They  mean  just  as  much,  and  just  as  little, 
as  would  the  more  common  phrase,  "  shall  become  void,**  if  inserted 
at  the  same  place.  Indeed,  it  appears  that  both  terms  were  em 
ployed  together  in  a  lease,  the  construction  of  which  was  the  sub- 
ject of  determination  in  the  case  o{  Jackson  vs.  HarrisoUy  17  Johns. 
66.  It  was  there  provided,  that  in  case  the  rent  should  not  be 
paid  "  it  should  be  lawful  for  the  lessor  to  re-enter,"  &c.,  and  that 
**  the  lease  and  estate  thereby  granted  should  cease,  determine,  and 
become  utterly  void,  if  the  lessor  should  elect  so  to  consider  it.*' 
It  is  well  understood,  that  such  expressions  as  these  in  leases  for 
years  do  not  designate  the  non-payment  of  rent  as  an  event,  like  a 
death  or  a  marriage,  at  the  date  of  which  an  estate  shall  cease  at 
all  events.  If  so,  it  would  be  in  the  power  of  the  tenant,  whenever 
his  leasehold  property  became  unprofitable  or  onerous,  to  relieve 
himself  at  any  pay-day  of  his  duty  to  retain  it,  by  simply  violating 
his  own  covenants.  Such  a  construction  would  be  a  plain  perver- 
sion of  the  intent  of  the  parties.  Accordingly,  such  stipulations  are 
now  universally  taken  to  be  for  the  advantage  of  the  landlord. 
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"Void**  means  "voidable  at  his  election:"  eTbn^a  vs.  CarUr^b 
Mees.  &  Wels.  718.  "  Expire  and  terminate"  is  also  an  elliptical 
phrase,  meaning  "  expire  and  terminate  at  the  lessor's  option." 
This  principle  of  construction  leaves  us  nothing  to  do  with  a  dis- 
tinction, which  is  said  to  prevail  between  freehold  interests  and 
leases  for  years,  requiring  in  one  case,  and  not  requiring  in  the 
other,  an  entry  or  claim  to  divest  an  estate  wholly  void  by  the 
breach  of  a  condition.  In  cases  like  the  present,  the  estate  is  not 
wholly  void  by  reason  of  a  breach.  Its  avoidance  is  contingent 
upon  the  acts  of  the  reversioner.  Compare  Shep.  Touch.,  pagea 
139  and  184 ;  see,  also,  Doe  vs.  BanckSy  4  B.  &  Aid.  401.  To 
ascertain  the  law  of  the  case  in  hand  we  must  iSll  up  the  ellip^ 
The  lease  is  to  expire  and  terminate  after  non-payment,  at  the 
option  of  the  lessor,  who  may  then  re-enter  and  annul  the  tenancy. 

This  rendering  of  the  contract  makes  the  duration  of  the  lease 
contingent  on  the  exercise  by  the  lessor  of  his  right  to  terminate 
it.  To  denote  how  this  is  to  be  done,  the  instrument,  fairly  read, 
implies  that  a  re-entry  shall  take  place ;  the  usual  technical  mode 
prescribed  in  such  contracts,  indicating,  in  the  case  of  estates  lesa 
than  freehold,  not  necessarily  a  literal  entry,  but  some  proceeding 
that  should  in  a  significant  and  decisive  manner  declare  the  for- 
feiture of  the  lease  and  assert  the  landlord's  rights. 

If  a  tenant's  right  is  thus  voidable  only,  the  option  to  avoid  must 
be  exercised  under  the  contract  and  according  to  legal  usage.  The 
re-entry  clause,  at  all  events,  creates  a  necessity  for  some  positive 
act  of  the  landlord,  to  determine  his  tenant's  estate.  In  construing 
a  lease  which  authorized  the  lessor,  upon  the  lessee's  neglect  to  per- 
form his  covenants,  to  enter  without  further  demand  and  notice, 
and  to  dispossess  the  latter,  the  Supreme  Court  of  Massachusetts 
held  that,  inasmuch  as  a  condition  and  not  a  limitation  was  created 
by  the  words  employed,  the  estate  of  the  tenant  was  not  avoided  by 
the  neglect,  and  could  only  be  terminated  by  re-entry :  Ftfttf  Am- 
dates  vs.  Howland,  11  Met.  99.  Since  the  present^  case  was  de- 
cided, we  have  learned  that  this  doctrine  was  involved  in  a  decisicm 
of  the  Queen's  Bench,  Bishop  vs.  Th'tutees  of  Bedford  Charit^y  28 
L.  Jour.  215,  which  was  afterwards  reviewed  in  the  Exchequer 
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Chamber.  The  doctrine  itself  does  not  appear  to  have  been  dis- 
puted. The  defendants,  owners  of  certain  premises,  were  charged 
with  being  also  in  possession  of  them,  and  therefore  liable  for  an 
injury  suffered  through  their  negligent  condition.  They  had  been 
leaded  for  thirty  years,  subject  to  a  right  of  re-entry  for  the  non- 
payment of  rent.  The  lessee  failed  to  pay,  went  into  bankruptcy, 
and  left  the  occupancy  of  the  premises  to  his  weekly  lodgers,  who, 
as  such,  had  of  course  no  estate  in  them.  From  these  persons  the 
defendants,  before  the  accident,  had  collected  rent,  and  after  it, 
by  a  decree  of  the  Court  of  Insolvency,  obtained  a  surrender  of 
the  lease  itself.  To  establish  possession  in  the  defendants,  the 
judges  of  the  Exchequer  Chamber  held  that  it  must  appear  that 
they  had  by  re-entry  avoided  their  tenant's  lease ;  that  the  receipt 
of  rent  from  the  weekly  lodgers  was  no  proof  of  re-entry,  as  it  was 
consistent  with  the  continued  existence  of  the  lessee's  tenancy : 
and  that,  as  no  demand  was  proved,  the  defendants  had  not  as- 
serted in  fact  their  rights  under  the  re-entry  clause,  and  therefore 
could  not  be  said  to  be  in  possession  of  their  property  at  the  time 
of  the  injury. 

Where  a  lease  is  thus  voidable,  the  landlord's  option  to  avoid  it 
should  be  exercised  at  the  proper  point  of  time,  and  in  the  proper 
place;  and,  above  all,  should  be  brought  home  to  the  tenant's 
knowledge  through  some  unequivocal  act,  in  order  to  certify  to 
him  that  he  is  absolved  from  the  further  performance  of  a  lessee's 
duties.  "  Where,"  to  quote  Baron  Parke,  "the  terms  of  a  lease 
provide  that  it  shall  be  avoided  by  re-entry,  either  in  the  case  of 
a  freehold  lease  or  a  chattel  interest,  an  entry,  or  what  is  tanta- 
mount  thereto,  is  indispensable." 

Assuming,  then,  that  it  devolves  on  the  lessor  to  take  active 
measures  to  enforce  his  right  of  avoidance,  we  cannot  doubt  that 
no  such  forfeiture  should  be  suffered,  as  for  a  breach  of  duty, 
unless  the  performance  of  the  duty  is  first  demanded  or  requested. 
This  principle  is  illustrated  in  a  striking  manner  by  the  case  of 
Merrifield  vs.  Cobkigh^  4  Cush.  182,  where  the  controversy  related 
to  a  freehold  estate.  "Whenever,"  so  ran  the  covenant,  "the 
grantee  shall  neglect  or  refuse  to  support"  a  certain  fence,  "this 
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deed  shall  be  void/*  The  court  held  that,  until  there  was  a  de. 
mand  upon  the  grantee  to  repair  the  decayed  fence,  there  was  dc 
breach  of  the  condition.  Yet  literally,  at  the  point  of  time  when 
the  grantee  passively  neglected  that  duty,  his  title  failed.  In  the 
case  before  us  no  demand  was  made  for  the  rent.  The  conversa- 
tion of  April  1st,  1859,  however  it  was  or  ought  to  have  been 
understood,  is  not  claimed  to  have  amounted,  even  by  implication, 
to  such  a  demand. 

To  prevent  future  litigation,  and  to  enable  parties  to  make  con- 
tracts adapted  to  the  view  which  we  take  of  the  law,  we  go  a  step 
beyond  the  requirements  of  the  case  to  speak  of  the  formalities 
necessary  to  terminate  a  lease  voidable  on  the  non-payment  of 
rent.  We  confess  that  we  know  of  no  new  rules  with  which  to 
instruct  our  judgment  in  this  matter,  and  naturally  adhere  to  the 
settled  doctrines  of  the  common  law. 

The  case  of  Jackson  vs.  Harrison  was  decided  by  a  learned  court 
and  has  not  been  overruled  by  any  of  the  higher  tribunals  of  the 
State  of  New  York.  The  lease  in  question  was  for  seven  years, 
and  provided,  as  has  been  stated,  for  an  avoidance  and  re-entrj 
upon  non-payment  of  rent.  The, court  held  that  an  entry  was 
essential  to  the  forfeiture  claimed,  and  that  none  could  be  made 
without  showing  a  demand  of  the  rent  due,  upon  the  last  day  of 
payment,  on  the  premises,  and  at  a  convenient  hour  before  sunset. 
"The  plaintiff,"  says  Van  Ness,  J.,  "equally  fails  in  showing  a 
right  of  entry,  by  reason  that  the  defendant  did  not  pay  the  United 
States  tax,  because  the  indispensably  necessary  step  of  making 
a  demand  of  the  defendant  within  the  period  required  by  law  in 
order  to  create  a  forfeiture,  was  not  taken."  This  decision  seems 
to  be  a  true  exposition  of  the  common  law. 

A  late  New  Hampshire  case,  Mc Questen  yb.  Morgan,  34  N. 
Hamp.  400,  in  its  result,  accords  with  our  present  conclusion,  and 
involves  facts  of  the  same  general  character. 

There  is  error  in  the  proceedings  of  the  magistrate,  and  ire 
advise  that  his  judgment  be  reversed. 

In  this  opinion  Hinman,  J.,  concurred. 
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ElIiSWORTH  and  Sanford,  Js.,  were  of  opinion  that  our  statutes 
respecting  leases  had  done  away  with  the  technical  rules  of  the 
common  law  as  to  getting  possession  of  leased  premises,  and  dis- 
sented from  the  opinion  of  the  Chief  Justice. 

Judgment  reversed. 


(1)  It  has  been  in  general  held  that 
(lie  receipt  of  rent  accruing  after  a 
breach  of  covenant  bj  a  tenant,  which 
bj  the  proyisionB  of  hia  leaee  creates  a 
forfeiture  of  the  term,  is  a  waiver  by  the 
Uuidlord  of  his  right  of  re-entry,  if  he 
was  at  the  time  aware  of  the  forfeiture, 
but  otherwise  not,  because  the  act  is  an 
affirmance  of  the  existence  of  the  tenancy, 
and  an  election  by  the  landlord  to  treat 
the  lease  as  still  subsisting.  Jackson  vs. 
Brownson,  7  Johnson,  227;  Camp  v«. 
Pulver,  6  Barbour,  91 ;  Clarke  V8,  Cum- 
mings.  Id.  389 ;  Koeler  o«.  Davis,  5  Duer, 
607 :  Jackson  V8.  Sheldon,  6  Cowen,  448 ; 
McKeldore  v«.  Darracott,  18  Oratt.  278; 
Dendy  m.  NichoU,  4  C.  B.,  N.  S.  876; 
Price  p«.  Werwood,  4  Hurls.  &  Norm.  511. 
In  Croft  vt,  Lumley,  5  £11.  &  Bl.  648 ;  6 
H.  Lds.  Cases,  672;  £11.,  Bl.  &  £U.  1069, 
Am.  ed.,  the  question  was  much  dis- 
cussed. There  a  lessee  tendered  rent 
which  had  accrued  subsequently  to 
breaches  of  covenant,  as  rent,  but  the 
lessor  took  it  as  compensation  for  occu- 
pation, expressly  reserving  the  right  of 
re-entry;  it  was  held  by  the  Queen's 
Bench  to  be  nevertheless  a  waiver  of  the 
forfeiture.  The  judgment  was  affirmed 
in  the  Exchequer  Chamber,  and  in  the 
House  of  Lords  on  another  ground.  But 
in  the  latter  tribunal  it  was  held  by  a 
m^ority  of  the  Judges  consulted,  Cromp- 
ton,  J.,  dissenting,  that  by  force  of  the 
maxim  tolutio  acdpitur  in  modum  tolventit, 
the  receipt  of  the  rent  operated  as  a 
waiver  of  the  forfeiture  in  respect  to  such 
breaches  as  were  known  at  the  time. 
Erie,  J.,  went  farther,  and  held  it  to  be 
a  waiver  also  as  respects  even  unknown 


breaches,  which  did  not  differ  in  circum- 
stances from  those  which  were 'known  ; 
and  Watson,  B.,  held  it  to  be  a  waiver 
of  all  previous  breaches.  On  the  other 
hand,  it  was  the  opinion  ofCrompton,  J., 
that  the  receipt  of  the  rent  was  not  neces- 
sarily a  waiver,  but  that  the  question 
was,  whether  it  was  in  fact  received  with 
the  intention  to  waive  the  forfeiture,  and 
in  this  Lord  Wensleydale  appeared  to 
agree. 

For  the  converse  reason,  the  mere  re- 
ceipt of  rent  due  be/ore  the  forfeiture, 
will  not  be  a  waiver.  Jackson  vs.  Allen, 
8  Cow.  220;  Hunter  vs.  Ousterhouldt,  11 
Barbour,  88;  Stuyvesant  vs.  Davis,  9 
Paige,  427 ;  Bleeker  vs.  Smith,  13  Wend. 
688;  though  the  opposite  was  held  in 
Coon  vs.  Bricket,  2  New  Hamp.  168. 
Nor  even  if  after  a  forfeiture  will  it  ope- 
rate to  relieve  from  the  consequences  of 
subsequent  continuance  of  the  original 
forfeiture.  Jackson  vs.  Allen,  8  Cowen, 
220;  Bleecker  vs.  Smith,  18  Wend.  588. 
But  where  the  landlord  distrains  for  rent 
due  before  the  forfeiture,  with  the  know- 
ledge of  it,  it  will  be  a  waiver ;  because 
that  is  an  act  which  could  only  be  law- 
fully done  during  the  continuance  of  the 
tenancy.  Jackson  vs,  Sheldon,  5  Bo  wen, 
448 ;  Stuyvesant  vs.  Davis,  9  Paige,  427 ; 
but  see  McKeldore  vs.  Darracott,  18 
Grattan,  278.  On  the  other  hand,  after  the 
landlord  has  taken  steps  by  ejectment  to 
enforce  his  right  of  entry,  he  cannot  ob- 
tain any  relief  in  equity  or  at  law,  which 
would  assume  the  existence  of  the  ten- 
ancy, as  by  an  injunction  to  prevent  the 
collection  of  rent  by  the  tenant  from 
sub-tenants;    Stuyvesant  vs.   Davis.   9 
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Paige,  427 ;  or  an  action  to  compel  the 
payment  of  subsequent  rent  or  the  per- 
formance of  the  covenant-s  of  the  lease. 
Jones  i».  Carter^  15  M.  &  W.  718. 

(2)  There  is  no  doubt,  as  is  stated  In 
the  foregoing  opinion,  that  weight  of  au- 
thority is  that,  under  the  usual  clause 
of  forfeiture,  the  breach  of  a  condition 
in  a  leasQ  does  not  make  it  absolutely 
void,  but  only  Toidable  at  the  election 
of  the  landlord ;  and  that  re-entry,  or 
what  is  equivalent  thereto,  must  be 
resorted  to  by  him,  to  enforce  the  elec- 
tion«  In  addition  to  the  cases  cit«d  in 
the  foregoing  opinion,  Doe  vt.  Banks,  4 
B.  &  A.  401 ;  Rede  vt,  Farr,  6  M.  &  S. 
121 ;  Doe  vt,  Meux,  4  B.  &  C.  006 ;  Doe 
»#.  Birch,  1  M.  &W.  406;  Doe  vt.  Lewis, 
6  A.  &  E.  277 ;  Clarke  vt.  Jones,  1  Denio, 
677 ;  Phillips  vt.  Chesson,  12  Ired.  194. 
But  in  Pennsylvania,  this  appears  not 
to  be  the  law ;  and  the  breach  of  condi- 
tion is  held  to  avoid  the  lease  abso- 
lutely :  Kenrick  vt.  Smith,  7  Watts  & 
Serg.  47 ;  Shaeffer  vt.  Shaeffer,  1  Wright, 
627;  Davis  vt.  Moss,  2  Id.  846.  But  it 
deserves  notice,  that  the  question  did 
not  distinctly  arise  in  either  of  these 
cases.  The  first  was  subsUntially  that 
of  a  vendee  under  articles,  so  that  the 
landlord  had  still  the  legal  title.  In  the 
second  he  had  present  possession  for  a 
limited  estate ;  and  the  third  was  that 
of  a  mining  lease,  in  which  the  landlord 


had  a  general  possession  of  the  !nd 
subject  to  the  mining  right. 

(3)  The  established  rule  at  commoi 
law  has  always  been,  that  where  a  rigkt 
of  rC'^ntry  is  claimed  on  the  ground  of  & 
forfeiture  for  non-payment  of  rent,  therv 
must  be  proof  of  a  demand  of  the  precise 
sum  due,  on  the  most  notorious  pan  of 
the  demised  premises,  at  a  convenient 
time  before  sunset  on  the  day  when  the 
rent  is  due.    Co.  Litt.  202  a ;  1  Williams 
&  Saunders,  287;  Clun's  Case,  10  Rep. 
129  a ;  Cropp  vt.  Hambleton,  Co.,  Elix. 
48 ;  Wood  &  Chevor*s  Case,  4  Leontrd, 
180;  Tinkler  vt.  Prentice,  4  Taunt  W9; 
Acocks  vt.  Phillips,  6  Hurlst.  &  Norm. 
188 ;  and  this  has  been  generally  folloved 
in  the  United  States.     Conner  vt.  Brad- 
ley,  1   How.  U.  8.  217;    17  Pet.  267; 
Jackson  vt.  Harrison,    17    Johns.  70; 
Remsen  vt.  Concklin,  18  Id.  450 ;  Jack- 
son vt.  Eepp,  3  Wend.  230 ;  Van  Rens- 
selaer vt.  Jewell,  2  Comst.  147  ;  MeCor- 
mick  vt.  Connell,  6  ^erg.  &  R.  153; 
Stover  vt.  Whitman,  6  Binn.  419 ;  Gage 
vt.  Smith,   14  Maine,  466 ;    James  t$. 
Reed,  16  New  Hamp.  68 ;  Jewett  r^.  Be^ 
ry,  20  Id.  46 ;  McQuester  vt.  Mergher, 
84  Id.   400;    Chapman  vt.  Wright,  20 
Illinois,  120;  Eichart  vt.  Bargua,12B. 
Monroe,  464 ;  Mackuben  vt.  Whitecrafl, 
4  Harr.  &  John.  136 ;  Yale  vt.  Creweon, 
6  Ind.  66;  Phillips  vt.  Doe,  8  Ind.  132; 
Gaskill  vt.  Tramer,  8  Calif.  834. 

H.  w. 


In  the  New  York  Court  of  Appeals. 

CHESTER  M.  FOSTER  ET  AL.  V8.  DENIS  JULIEN,  APPELLANT.* 

1.  A.  made  his  promissory  note  in  the  city  of  New  York,  payable  generally,  fit 
resided  at  the  time  in  New  York,  as  well  as  the  endorser.  Before  the  note  fell 
due,  he  removed  to  New  Jersey,  where  he  resided  at  its  maturity.  Beld,  that  H 
was  not  necessary  for  the  holder,  in  order  to  charge  the  endorser,  to  present  (k* 
note  for  payment  at  the  maker's  former  place  of  residence  in  New  York, 


1  We  are  indebted  to  the  courtesy  of  Judge  Davies  for  the  following  opinion,  fcr 
which  he  will  accept  our  thanks.— Eos.  A.  L.  Reg. 
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2.  The  eases  of  Andenon  98,  Dmke,  14  Johnson,  114,  and  Taylor  vt.  Snyder,  8 
Denio,  146,  commented  upon,  and  the  case  of  Wheeler  vt.  Field,  6  Metcalf,  290^ 
•Termled. 

The  opinion  of  the  Court  was  delivered  by 

Da  VIES,  J. — This  is  an  action  upon  a  promissory  note,  made  by 
one  George  Varden,  payable  to  the  order  of  the  defendant,  and  by 
him  indorsed.  The  note  was  dated  at  New  York,  where  the  maker 
resided  at  the  time,  and  the  indorser  resided  in  the  same  city.  The 
note  was  dated  May  8d,  1866,  and  had  three  months  to  run.  About 
the  middle  of  June  following,  the  maker  removed  to  the  State  of 
New  Jersey,  and  continued  to  reside  there  until  Sept.  24,  1865. 
The  note  fell  due  August  6th,  and  was  protested,  and  notice  of 
protest  duly  given  to  the  defendant.  From  the  facts  found,  it 
appears  that  the  notary,  on  the  day  the  note  fell  due,  made  in* 
quiries  for  the  maker  at  the  Post  OflSce  in  the  City  of  New  York, 
and,  to  ascertain  his  residence,  examined  the  City  Directory,  but 
the  maker's  residence,  on  such  inquiry,  could  not  be  found.  The 
Judge,  upon  those  facts,  found,  as  a  question  of  law,  that  the 
removal  of  the  maker  from  the  State  of  New  York  into  the  State 
of  New  Jersey,  and  his  continued  residence  there  up  to  the  matu- 
rity of  the  note,  dispensed  with  the  necessity  of  the  demand  upon 
him.  The  judgment  was  affirmed  at  the  General  Term,  and  the 
defendant  appeals  to  this  Court. 

The  only  question  presented  for  consideration  is,  whether  the 
change  of  residence  of  the  maker,  from  the  State  of  New  York  to 
the  State  of  New  Jersey,  intermediate  the  date  of  the  note  and 
its  maturity,  dispensed  with  the  necessity  of  presenting  the  note  at 
the  last  place  of  residence  of  the  maker  in  this  State,  and  demand- 
ing payment  thereof  there.  It  is  not  contended  that  the  holder  was 
bound  to  seek  out  the  maker  or  his  place  of  residence  in  the  State 
to  which  he  had  removed,  for  the  purpose  of  presenting  the  note 
and  demanding  payment.  But  it  is  urged  that  the  holder  should 
have  sought  the  last  place  of  residence  of  the  maker  in  this  State, 
and  made  the  presentation  and  demand  there.  The  Supreme  Court 
of  this  State  in  Anderson  vs.  Drahe^  14  Johns.  114,  say  they  had 
then  (in  1817,)  in  a  late  case  not  reported,  decided,  when  the 
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drawer  of  a  note  had  removed  to  Canada,  the  note  being  dated  and 
drawn  in  Albany,  though  not  made  payable  at  any  particular  plaee 
in  that  city,  that  a  demand  in  Albany  was  sufficient  to  charge  the 
indorser.  It  is  not  stated  where  the  demand  in  that  case  was  made 
in  Albany,  and  it  is  not  seen,  upon  the  facta  stated,  how  it  could 
have  been  made,  nor  is  any  reason  given  for  making  it.  It  was 
decided  in  Anderson  vs.  Drake,  supra,  that  when  a  note  is  not 
made  payable  at  any  particular  place,  and  the  maker  has  a  known 
and  permanent  residence  within  the  State,  the  holder  is  bound  to 
make  a  demand  at  such  residence  in  order  to  charge  the  indorser. 
The  general  rule  is,  that  the  holder  of  a  note  who  seeks  to  charge 
the  indorser,  must  demand  payment  of  the  note,  at  its  maturity, 
of  the  maker,  at  his  place  of  business  or  residence.  If  the  note  is 
payable  at  a  particular  place,  the  demand  must  be  made  at  the 
appointed  place.  The  holder  must  use  all  reasonable  and  proper 
diligence  to  find  the  maker,  when  no  particular  place  of  payment 
is  appointed  in  the  note.  And  the  case  of  Anderson  vs.  Drake, 
supra,  established  the  rule,  that  when  a  change  of  residence  of  the 
maker  took  place  between  the  making  of  the  note  and  its  maturity, 
and  no  place  was  appointed  in  the  note  for  its  payment,  the  demand 
of  payment  must  be  made  of  the  maker  at  his  place  of  residence  at 
the  maturity  of  the  note,  provided  such  residence  was  within  this 
State.  Taylor  vs.  Snyder,  3  Denio,  145,  was  an  action  upon  a  note 
dated  at  Troy,  in  this  State,  the  maker  residing  in  Florida  at  the 
time  of  making  the  note,  and  at  its  maturity.  No  intermediate 
change  of  residence  took  place.  The  payment  of  the  note  was 
demanded  of  the  defendant,  the  indorser  thereon,  at  Troy,  and  on 
refusal,  was  protested,  and  notice  given.  Beardsley,  J.,  reviews, 
ably  and  elaborately,  all  the  cases  where  the  presentment  of  the  note 
for  payment  has  been  excused,  and  classifies  the  exceptions  to  the 
general  rule,  requiring  presentment  and  demand  to  charge  the  in> 
dorser,  and  shows  they  all  rest  on  peculiar  reasons.  He  says :  '^In 
one,  the  maker  has  absconded ;  in  another,  he  is  temporarily  absent, 
and  has  no  domicil  or  place  of  business  within  the  State;  in  a  third, 
his  residence,  if  any,  cannot  be  ascertained ;  while  in  the  fourth,  he 
has  removed  out  of  the  State,  and  taken  up  his  residence  in  another 
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country.  In  each  of  these  instances^  let  it  be  observed,  the  fact 
constituting  the  excuse  occurs  snbsequentlj  to  the  making  and 
indorsement  of  the  note,  and  it  is  this  new  and  changed  condition 
of  the  maker,  and  that  only,  by  which  the  indorser  stands  com« 
mitted  without  a  regular  demand/' 

In  MeChirdee  vs.  Bank  of  Washington^  9  Wheaton,  598,  the 
Supreme  Court  of  the  United  States  say,  in  reference  to  change  of 
residence  to  a  foreign  country,  or  to  another  State,  «<  that  reason 
and  convenience  are  in  favor  of  sustaining  the  doctrine  that  such  a 
removal  is  an  excuse  from  actual  demand.  Precision  and  certainty 
are  often  of  more  importance  to  ihe  rules  of  law  than  their  abstract 
justice ;  on  this  point  there  is  no  other  rule  that  can  be  laid  down 
which  will  not  have  too  much  latitude  as  to  place  and  distance. 
Besides  which,  it  is  consistent  with  analogy  to  other  cases,  that  the 
indorser  should  stand  committed  in  this  respect  by  the  conduct  of 
the  maker.  For  his  absconding,  or  removal  out  of  the  kingdom, 
the  indorser  is  held,  in  England,  to  stand  committed." 

It  is  thus  seen  that  the  controlling  element,  which  is  introduced 
to  establish  the  indorser 's  liability,  is  the  change  of  condition  after 
the  making  of  the  note.  It  is  this  change  which  commits  the  in- 
dorser, and  excuses  the  presentment  and  demand  of  the  note ;  and  in 
this  State  the  rule  has  been  regarded  as  well  settled,  since  the  de- 
cision of  the  case  of  Anderson  vs.  Drahtj  that  a  removal  of  the 
maker  after  the  making  of  the  note  and  before  its  maturity,  out  of 
the  State,  excuses  the  holder  from  presentment  and  demand.  It  is 
true  that  the  court  say  that  in  the  case  of  the  removal  of  the  maker 
of  the  note  to  Canada,  intermediate  its  making  and  maturity,  where 
the  note  was  dated  at  Albany,  a  demand  in  Albany  was  held  su£5- 
cient  to  charge  the  indorser,  yet  it  is  not  stated  where  the  demand 
in  Albany  in  that  case  was  made,  or  if  the  court  deemed  the  fact 
of  a  demand  essential.  The  principle  of  the  cases  was,  that  the 
removal  of  the  maker  excused  presentment  and  demand,  and  the 
Canada  case  was  decided  in  harmony  with  that  principle,  and  it 
was  not  necessary  to  the  case,  or  to  render  the  decision  in  confer 
mity  with  the  previous  cases,  to  advert  to  the  fact  that  a  demand  of 
payment  of  the  note  (if  any  was  made)  was  made  in  Albany.    It 
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was  not  relied  on,  or  adverted  to,  that  such  demand  was  made  at 
any  particular  place,  and  no  reason  is  suggested  why  it  should  haTe 
been  made  at  all,  or  that  its  being  made  was  regarded  as  a  mate- 
rial circumstance.  The  Canada  case  is  certainly  no  authority  for 
the  position  of  the  defendant,  that  the  demand  should  have  been 
made  at  the  last  place  of  business  or  residence  of  the  maker  in 
this  State.  Beardaley,  J.,  in  Taylor  vs.  Snyder ^  9upra^  says,  ^'  that 
there  is  a  further  exception  to  the  rule  requiring  a  demand  to  be 
made  of  the  maker,  or  at  his  domicil,  or  his  place  of  business,  for 
where  a  note  is  made  by  a  resident  of  the  State,  who,  before  it  is 
payable,  removes  from  the  State  and  takes  up  a  permanent  resi- 
dence elsewhere,  the  holder  need  not  follow  him  to  make  demand, 
iut  it  18  sufficient  to  present  the  note  for  payment  at  the  former  place 
of  residence  of  the  maker.'* 

I  have  looked  at  all  the  authorities  referred  to  in  support  of  Uiis 
position,  and  they  fail  entirely  to  sustain  the  point  in  terms  stated, 
and  furnish  no  authority  for  the  qualification  that  it  is  sufficient  to 
present  the  note  for  payment  at  the  former  place  of  business  of  tke 
maker.  The  learned  judge  was  misled  by  the  head-note  to  the  case 
in  9th  Wheaton,  supra^  which  is  in  these  words:  "  When  the  maker 
of  the  note  has  removed  into  another  State  or  another  jurisdiction, 
subsequent  to  the  making  of  the  note,  a  personal  demand  on  him  is 
not  necessary  to  charge  the  indorser ;  btU  it  is  sufficient  to  preseat 
the  note  at  theforr/ier  place  of  residence  of  the  maker." 

There  is  nothing  in  the  case  to  warrant  the  qualifications  or  sug- 
gestions in  the  head-note  relative  to  presenting  the  note  at  tlie 
former  place  of  residence  of  the  maker.  It  has  long  been  well 
settled  that  a  personal  presentment  of  the  note  to  the  maker  is  not 
neoesscctry  to  charge  the  indorser,  neither  will  the  presentment  alone 
of  the  note  suffice  to  charge  the  indorser ;  there  must  be  a  demsad 
of  payment,  and  refusal ;  but  no  case  which  I  have  met  with  requires 
that  the  presentment  and  demand  should  be  personal  to  and  of  the 
maker.  A  demand  of  payment  at  the  place  of  business,  or  resi- 
dence of  th^  maker,  was  sufficient,  and  a  refusal  by  any  one  Uiere 
was  all  that  was  required.  In  Oromwell  vs.  Ifynsony  2  £«p.  511,  it 
was  held  that  the  presentation  of  a  bill  to  the  wife,  at  the  party'e 
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house,  he  being  a  master  of  a  ship,  apd  absent  from  England,  iras 
a  sufficient  demand.  (See,  also,  2  Taunton,  206.)  The  facts  as 
admitted  in  M'Q-ruder  vs.  Bank  of  Wa$hingtony  Mupra^  were  that 
at  the  maturity  of  the  note  neither  the  holder  or  the  notary  knew 
of  the  removal,  from  the  District  of  Columbia,  of  the  maker  who 
resided  there  at  the  date  of  the  note ;  that  ten  days  before  its 
maturity  he  removed  out  of  the  District  to  the  State  of  Maryland, 
nine  miles  distance  from  his  previous  residence.  At  its  maturity  the 
note  was  delivered  to  a  notary,  who  went  with  it  to  the  house  of  the 
maker,  where  he  had  resided,  and  from  which  he  had  removed,  in 
order  there  to  present  the  note  and  demand  payment ;  and  not  find- 
ing him  there,  and  being  ignorant  of  his  place  of  residence,  returned 
the  said  note  under  protest.  Now,  it  is  not  alleged  that  the  notary 
presented  the  note  at  the  last  place  of  residence  of  the  maker,  in 
the  District,  or  that  he  demanded  payment  of  it  from  any  body, 
and  the  court,  in  its  opinion,  does  not  advert  to  the  fact  that  the 
notary  went  with  the  note  to  the  maker's  last  place  of  residence,  or 
intimate  that  he  should  have  done  so,  and  there  presented  it  and 
demanded  payment;  but  the  court  distinctly  places  its  decision 
upon  the  fact  that  the  removal  of  the  maker,  after  the  date  of  the 
note,  and  before  its  maturity,  out  of  the  District  into  one  of  the 
States,  being  in  another  jurisdiction,  absolved  the  holder  from  the 
necessity  of  presentation  and  demand  of  payment,  and  held  the 
indorser  duly  charged,  though  neither  was  done.  The  court  gave 
no  intimation  that  the  note  had  been  presented  at  the  maker's  last 
place  of  residence,  or  that  that  fact  was  regarded  as  at  all  material. 
The  next  case  referred  to  by  Justice  Beardsley  is  that  of  Ander" 
•on  vs.  Drake,  mpra,  in  which  no  such  point  arose  or  is  referred  to. 
The  only  allusion  to  it  is  the  remark  made  relative  to  the  Canada 
case,  where  it  was  said  it  was  held  that  a  demand  in  Albany  was 
sufficient  to  charge  the  indorser.  Ifennie  vs.  Walker^  N.  Hamp. 
199,  did  not  present  the  point ;  but  so  far  as  it  bears  on  the  present 
case,  is  an  mnthoriiy  to  sustain  the  judgment  in  this  case.  There 
the  maker  of  a  note  resided  in  Portsmouth,  at  the  date  of  the  note, 
hot  at  its  maturity  was  at  sea,  his  family  still  residing  there,  and 
there  had  beeu  bo  change  of  his  residence.    The  court  held  that 
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his  absence  did  not  excuse  presentment  and  demand  at  his  red 
dence  to  charge  the  indorser.  Upham,  J.,  says:  ^'A  remoYal 
without  the  bounds  of  the  government,  after  the  making  of  a  note 
and  before  it  becomes  due,  and  where  no  place  of  payment  of  tkt 
note  is  specified,  render  a  demand  upon  the  maker  unnecessary; 
but  this  is  an  exception  to  the  general  rule,  and  must  be  construed 
strictly.  Anything  less  than  an  actual  change  of  residence  bj 
removal  without  the  State,  would  leave  the  rule  too  uncertain." 

The  next  case  is  that  of  GHlle$pie  vs.  Sannahan,  4  M'Gord,  Bep. 
503.  Here  the  notary  made  inquiry  for  the  maker  of  the  note  h, 
Charleston,  where  it  was  dated,  and  where  the  maker  resided  at  the 
time  it  was  made,  but  who  had  no  residence  at  its  maturity  ii, 
Charleston,  having  in  the  meanwhile  removed  to  Philadelphia.  That 
notary  protested  the  note,  and  gave'  notice  to  the  indorser  without, 
having  made  any  presentment  or  demand.  In  an  action  against  thi^ 
indorser,  the  court  held  that  when  the  maker  has  removed  to  anodkec^ 
State,  and  resided  there  at  the  maturity  of  the  note,  demand  o: 
payment  was  not  necessary.  The  court  says :  '^  For  all  legal  pian 
poses  a  neighboring  State  is  regarded  as  a  foreign  country.  BiUf 
drawn  on  a  sister  State  (ire  regarded  as  foreign  bills,  and  ik 
terms  ^beyond  the  seas,'  used  in  the  statute  of  limitations,  hav^ 
in  construction,  been  applied  to  a  neighboring  State,  and  I 
to  the  conclusion  that,  for  the  purposes  of  a  demand  on  the  maki 
of  a  promissory  note,  it  must  be  so  regarded,  and  that  his  a1 
from  the  State  in  which  the  note  was  made,  and  where  it  was 
derstood  it  was  to  be  paid,  will  excuse  the  holder  from  making 
personal  demand,  in  order  to  charge  the  indorser.*' 

Reid  vs.  Morriion^  2  Watts  &  Sergt.  401, 1  regard  as  an  and 
rity  in  point.  There  the  court  held,  that  if  the  drawer  of  a  bill 
maker  of  a  note  has  absconded,  that  circumstance  will  dispense  wi 
the  necessity  of  making  any  further  inquiry  after  him,  citing  Chill 
on  Bills,  261 ;  Bayley  on  Bills,  95.  In  Duncan  vs.  M^OuUo^ 
4  Sergt.  &  Rawle,  480,  the  court  say,  ^^the  same  rule 
exists  in  the  case  of  absconding  applies  to  that  of  the  reino4 
of  the  maker  or  drawer  into  another  jurisdiction  after  the 
cution  of  the  instrument."     Oist  vs.  Ljfbrand^   3   Ohio, 
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is  also  a  case  in  point.  It  was  urged  there  that  no  inquiry  was 
made  at  the  last  place  of  residence  of  the  maker  for  payment,  he 
having  intermediate  the  date  of  the  note  and  its  maturity,  removed 
from  the  State.  The  court  say,  "  we  all  concur  in  opinion  with  the 
Supreme  Court  of  the  United  States  upon  the  first  point  in  this 
case.  In  the  case  of  McOruder  vs.  Bank  of  Washingtony  cited  by 
the  plaintiff's  counsel,  they  have  settled  that  the  removal  of  a 
maker  of  a  note,  after  it  was  made  and  before  its  maturity,  into  a 
different  State  from  where  he  resided  when  the  note  was  made, 
excuses  the  holder  from  making  actual  demand  of  payment  from 
the  maker.  Whether  the  demand  should  be  made  at  any  other 
place  is  not  made  a  point  or  adjudicated  upon  in  that  case.  But 
it  seems  to  us  a  clear  consequence  of  the  decision  that  such  de- 
mand was  unnecessary.  The  fact  of  removal  commits  the  indorser 
and  dispenses  with  the  demand,  unless  a  particular  place  be  ap- 
pointed for  the  payment  of  the  note  in  the  note  itself." 

I  entirely  concur  in  the  views  thus  clearly  expressed  by  the  Su- 
preme Court  of  Ohio.  I  think  they  correctly  apprehended  the  exact 
force  and  extent  of  the  decision  of  the  Supreme  Court  of  the  United 
States,  and  that  case  should  be  followed  as  an  a^jthority.  There 
irould  have  been  no  misapprehension  in  reference  to  that  case,  if  the 
liead-note  of  the  reporter  had  not  interpolated  a  qualification  to  tho 
rule  enunciated,  not  contained  in  the  case  or  in  the  opinion  of  the 
sourt.  This  misapprehension  undoubtedly  led  Mr.  Justice  Beardsley 
nto  the  qualification  of  the  rule  otherwise  correctly  enunciated  by 
liim,  and  which  rule  was  fully  sustained  by  the  authorities  cited ; 
>at  they  do  not  sustain  the  qualification  of  the  rule,  it  being  only 
Tonnd  in  this  head-note.  The  case  in  9th  Wheaton  was  decided  in 
1824,  and  I  think  the  rule  then  laid  down  was  in  harmony  with 
>reyious  adjudications  in  England  and  in  this  country,  and,  as  it 
establishes  a  uniform  and  reasonable  and  certain  rule  of  commercial 
aw  by  the  highest  tribunal  in  the  country,  and  one  not  in  conflict 
irith  our  own  decisions,  I  think  we  ought  to  recognise  and  adhere 
4>  it.  This  rule  is  approved  by  one  of  our  most  learned  and  able 
rriters  on  this  subject.     See  Edwards  on  Bills,  pp.  485,  486. 

I  have  been  able  to  find  but  one  case  where  a  different  rule  hp"  "^ 
24 
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been  announced.  It  is  that  of  Wheeler  vb.  Fields  6  Met.  290.  There 
the  court  held,  to  charge  an  indorser  upon  a  note  dated  in  New 
York,  where  the  maker  had  removed  out  of  the  State  where  it  was 
made  and  dated  before  its  maturity,  that  a  demand  should  hare 
been  made  at  the  maker's  last  place  of  residence  in  New  York, 
when  he  had  removed  to  the  State  of  Illinois.  No  authorities  are 
cited  for  the  opinion  expressed,  and  no  reasons  are  given  why  it 
should  be  recognised.  It  is  certainly  in  direct  conflict  with  thoM 
which  have  been  already  referred  to,  and  is  not  in  harmony  with  the 
principles  settled  in  numerous  cases.  We  think  it  better  to  adhere 
to  the  long-settled  rule  as  laid  down  in  the  case  in  9th  Wheaton, 
even  although  cases  might  be  supposed  in  which  its  applicatioa 
might,  by  possibility,  work  some  wrong.  It  is  of  the  highest  impor- 
tance in  a  commercial  community,  that  the  rules  relating  to  the  pre* 
sentment,  demand,  and  protest  of  bills  and  notes,  should  be  certain, 
and  when  once  enunciated  should  be  adhered  to ;  and  no  reasons 
are  suggested  which  we  think  should  influence  us  to  depart  from  or 
modify  the  rule  as  laid  down  by  the  United  States  Supreme  Court 
in  the  case  in  9th  Wheaton.  We  think  it  a  reasonable,  just,  and 
proper  rule,  and  one  which  should  have  universal  application. 
The  judgment  appealed  from  should  be  aflirmed,  with  costs. 


It  is  much  to  be  regretted  that  the  I.  Express  conditions.  The  most  < 
rule  applicable  to  an  important  point  of  mon  express  condition  arises  when  the 
mercantile  law  should  be  different  in  two  note  is  made  payable  at  a  paiticalir 
Statesof  such  commercial  importance  as  place.  In  England,  it  is  the  rule  thai 
NewTork  and  Massachusetts.  Theopin-  such  a  condition  forms  part  of  the  eon- 
ion  in  the  principal  case  shows  that  tract  both  with  the  maker  and  indorter, 
the  weight  of  authority  is  in  fayor  of  and  no  action  can  be  bronght  against 
the  New  Tork  rule.  The  question  may  either,  unless  the  condition  is  performed 
also  be  examined  from  another  point  of  or  dispensed  with.  In  this  country  ge- 
Tiew.  nerally,  the  engagement  of  the  maker 

A  test  by  which  the  liability  of  an  in-  under  such  circumstances  is  not  eondi- 

dorser  may  be  ascertained,  is  the  appli-  tional  but  absolute,  and  the  failure  of  the 

cation  of  legal  principles  belonging  to  holder  to  make  the  presentment  can  only 

conditional  contracts.    Certain  acts  in  be  urged  as  matter  of  defence.  TheindoT' 

the  nature  of  conditions  precedent,  must  ser  may  howeyer  insist  that  the  daoss 

be  performed  by  the  holder  before  the  forms  an  essential  part  of  his  eontraet, 

indorser   can  be  regarded    as   liable,  and  that  a  demand  should  be  made  at 

JThese  conditions  may  be  either  express  the  place  named,  in  order  that  he  may 

'mplied.    The  general  principles  are  be  charged.     It  is  eyident  that  the  ma 

'h  cases  the  same.  terial  point  in  this  condition  ia  Utmlibf 
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tt  IS  onimportaiit  where  the  maker  may 
reside.  The  parties  have  ohoeen  by  an 
explicit  statement  to  contract,  that 
though  the  maker  may  remoye  from  the 
eoimtry  or  may  abscond,  the  demand 
must  be  made  at  the  place  specified.  It 
was  upon  this  ground  that  Sands  vt. 
Olmrk,  8  G.  B.  751,  was  decided.  An 
aotion  was  brought  against  the  maker  of 
a  note  payable  at  a  particular  place. 
No  presentment  had  been  made,  and  the 
excuse  was  offered  that  the  maker  had 
absconded.  But  as  locality  was  the  sub- 
stance of  the  condition,  the  court  held 
that  it  had  not  been  performed,  and  the 
maker  was  not  liable.  The  case  was 
argued  both  by  counsel  and  the  court 
upon  the  law  of  conditions,  and  upon 
eommercial  decisions.  Maine's  case,  6 
Coke  B.  25  a,  among  others  was  cited. 
It  was  evidently  the  opinion  of  the  court 
that  the  condition  precedent  in  the  case 
of  negotiable  paper  would  be  dispensed 
with  under  the  same  oifcumstances  as  in 
other  branches  of  the  law.  What  would 
constitute  a  dispensation  as  to  the  maker 
would  also  as  to  the  indorser.  Thia  was 
suggested  by  counsel,  and  denied  by  no 
one.  It  is  eyident,  under  the  English 
law,  the  condition  so  far  as  it  is  ex- 
pressed is  the  same  in  both  cases. 

II.  It  is  true  that  there  is  a  difference 
in  one  respect  between  express  and  im- 
plied eonditions.  The  latter  cannot  affect 
the  contract  of  the  maker,  but  only  of 
the  endorser.    In  the  absence  of  an  ex- 
press condition,  the  engagement  of  the 
maker  is  absolute.     There  is  an  entire 
accord  between  the  commercial  law  of 
England  and  of  this  country  in  this  t  - 
speet.     Implied  conditions  must,  he 
erer,  when  they  exist,  be  obsenred  t 
the  same  accuracy  as  express  condit/ 
and  parol  eyidence  can  no  more  ya^ 
one  than  the  other.    Suse  vt.  Poi/ 
C.  B.  N.  8.  687,  (1860),  Bylee,/ 
tiyering  the  opinion  of  the  oourl^ 


What  then  are  the  circumstances  under 
which  the  condition  in  question  in  the 
law  of  negotiable  paper  is  waived  ?  The 
indorser  stipulates  that  certain  acts  in 
reference  to  the  maker  shall  be  done  by 
the  holder  before  he  is  liable,  but  he  en- 
gages on  his  part  that  the  maker  shall 
remain  in  a  condition  to  have  those  acts 
done.  If  the  entire  contract  were  writ- 
ten, it  would  be  somewhat  as  follows: 
*'it  is  understood  that  if  the  holder  of 
the  note  shall,  upon  the  day  on  which 
by  the  rules  of  commercial  law  it  falls 
due,  present  it  at  the  place  of  business 
or  of  the  residence  of  the  maker  for  pay- 
ment, and  if  this  is  refused,  shall  give 
timely  notice  to  the  endorser,  he  will  be 
liable.  The  endorser  on  his  part  agrees 
that  the  maker  thall  do  no  act  to  prevent 
the  demand  from  being  made  in  the 
manner  agreed  upon."  This  is  the  fair 
and  reasonable  construction  of  the  con- 
tract It  is  manifestly  the  engagement 
by  the  English  law  when  the  maker  ex- 
preulp  stipulates  for  demand  at  a  parti- 
cular place,  and  no  suggestion  has  ever 
been  made  in  the  English  courts  that 
the  indorser's  contract  is  in  that  case 
different  from  the  maker's  upon  the  sub- 
ject of  demand.  There  is,  of  course, 
no  legal  rule  which  would  prevent  the 
indorser  from  entering  into  an  under- 
taking as  to  the  conduct  of  the  maker. 

The  circumstances  dispensing  with  the 
performance  of  a  condition  precedent 
are  thus  stated  by  Addison.  <*  When- 
ever a  party  by  doing  a  previous  act 
would  acquire  a  right  to  any  debt  or 
duty,  and  the  other  prevents  him  from 
doing  it,  he  acquires  the  right  as  com- 
pletely as  if  it  had  ly;en  actually  done," 

889,  and  oases  cited.     The  only  in- 

iry  then  is,  has  the  maker  prevented 
bolder  from  performing  the  condition 
op  j^nt  ?    This  is,  for  the  purpose  of 

Ui  bog  ^«  indorser  that  the  note  shalL 
idsd  of  the  maker  at  his  plaos* 
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of  business  or  retddenoe.  It  ia  eleaar  that 
the  condition  is  not  that  the  demand 
shall  be  made  of  the  maker  personally, 
nor  at  any  mere  localUy^  but  at  that 
place  where  the  additional  faot  appoAffs, 
that  it  iR  the  maker's  plaoe  of  business 
or  his  residence.  Chitty  on  Bills,  412 ; 
Byles  on  Bills,  157.  It  has  been  held 
that  a  personal  demand  upon  the  ac- 
ceptor of  a  bill  at  some  other  plaoe  is 
not  sufficient  King  tv.  Holmes,  11 
Penna.  St.  465.  The  element  of  resi- 
dence is  so  important,  that  if  the  maker 
of  a  note  payable  generally  happen 
to  be  out  of  the  country  of  his  resi- 
dence when  the  note  is  made,  and  return 
before  it  is  due,  the  demand  must  still 
be  made  at  his  residence.  Spies  ra. 
aUmore,  1  Goms.  821.    So  if  the  maker 


remoTes  after  the  note  is  made  to  ss- 
other  place  within  the  State,  derassti 
must  be  made  at  the  new  residence. 
Demand  at  the  retidmee  is  then  the  sob* 
stantial  part  of  the  condition.  If  the 
maker  removes  from  his  residence  to 
another  State  or  country  between  the 
time  of  making  the  note  and  the  day  it 
&ll8  due,  he  prevmts  the  holder  froa 
fulfilling  the  condition.  There  is  oe 
necessity  to  present  the  note  at  ihefonur 
residence.  This  would  be  substituting  s 
different  condition ;  that  of  lotaUttf  in- 
stead of  retidenee.  It  is  well  settled  that 
the  holder  need  not  follow  the  maker  out 
of  the  State  to  his  new  residence. 

The  result  is,  that  the  condition  is  ea- 
tirely  waiyed. 

T.  W.  D. 


ABSTRACTS  OF  RECENT  ENGLISH  DECISIONS. 

HOUSE  OF  LORDS. 

Joint' Stock  Company — Transfer  of  Shares — Forged  Transfer — Ltth 
hility  of  Company  to  re-transfer — Suit  in  Equity — Action  at  Law. — 
T.  and  B.  were  in  partnership,  and  took  shares  in  the  Midland  Railway 
Oompanyy  as  partnership  property.  B.  forged  T.'s  name  to  a  deed  of 
transfer  of  the  shares,  purporting  to  he  from  T.  and  B.  to  L.  for  a  nomiaai 
consideration.  The  company  acted  on  this  deed,  and  entered  the  name  of 
L.  as  proprietor,  and  paid  the  dividends  to  B.  for  L.,  hut  B.  appropriatdi 
the  same,  T.  having  died  hefore  B.  ffeldy  the  administrator  of  T.  had  a 
right  of  suit  in  equity  against  the  company,  to  replace  the  stock,  and  pay 
over  the  dividends  which  had  heen  fraudulently  ohtained  hy  B. ;  and  it 
made  no  difference  that  there  was  no  person  capahle  of  hrin^ng  an  aetioa 
at  law :  Midland  Railway  Company  vs.  Taylor} 

Liegacy  —  Vesting — Gift  to  a  Class  and  Survivors — Meaning  of  ward 
**  Vest'* — General  Rules  of  Construction, — Where  a  testator  gives  a  life- 
estate  in  his  funds,  and  at  the  expiration  thereof  gives  the  principal  to  be 

1 6  L.  T.,  N.  S.  78. 
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divided  among  several,  and  if  any  die  then  to  the  survivors,  without  speci- 
fying the  time  of  survivorship,  he  is  held  to  mean  the  contingency  to 
extend  over  the  whole  period  which  elapses  hefore  the  time  of  distrihution 
or  expiration  of  the  life-estate,  unless  the  context  points  out  another  time ; 
in  other  words,  the  legacy  does  not  vest  till  the  death  of  the  tenant  for 
life :  Richardson  vs.  Robertson} 

Therefore  where  A.,  hy  will,  gave  a  life-estate  to  B.,  and  at  B/s  death 
to  six  persons  equally,  decthring  that  "  if  any  die  without  issue  before 
his  share  vests,  the  same  shall  belong  equally  to  the  survivors/'  there 
was  nothing  in  the  word  ''  vest''  to  prevent  the  application  of  the  above 
rule:  Id, 

The  word  '<  vest"  means  primd.  facie,  "  come  into  possession/'  and  not 
"  accrue  in  point  of  interest :"  Id, 

Joint' Stock  Company — Fraud — Misrepresentations  hy  Secretary  and 
Directors — How  far  Binding  on  Company. — A  court  of  equity  will  not 
relieve  on  a  general  charge  of  fraud,  but  it  must  be  alleged  in  what  the 
fraud  consists;  and  how  it  has  been  effected :  New  Brwnswick,  dhc,  Rail- 
way Company  vs.  Conyheare} 

If  reports  are  made  to  the  shareholders  of  a  joint-stock  company  by 
the  directors,  and  adopted  at  one  of  the  meetings  of  the  company,  and 
afterwards  industriously  circulated,  the  representations  in  those  reports 
become,  after  this  adoption,  those  of  the  company,  and  therefore  binding 
on  the  company.  And  if  those  reports  so  circulated,  can  be  shown  to  be 
proximate  and  immediate  cause  of  the  shares  being  bought  by  individuals, 
the  company  cannot  retein  the  benefit  of  the  contract  and  keep  the  pur- 
chase-money which  has  been  paid :  Id. 

If  an  incorporated  company,  acting  by  its  agent,  induces  a  person  to 
enter  into  a  contract  for  the  benefit  of  the  company,  that  company  can  no 
more  repudiate  the  iraudulent  agent  than  an  individual  could  repudiate 
him,  and  the  company  are  bound  by  the  misrepresentations  of  their  agent. 
But  the  principle  cannot  be  carried  so  far  that  an  action  can  be  brought 
against  the  company  on  the  ground  of  deceit,  because  the  directors  have 
done  an  act  which  might  render  them  liable  to  such  an  action  (per  Lord 
Granworth):  Id, 

16  L.  I  ,  N.  8.  76.  «6  L.  T.,  N.  8.  109. 
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COURT  or   APPEAL,  OHANOEBY. 

Injunction — Mining  Leate— Demise  of  Licence  to  make  RoadSj  <fec.— 
Covenant  to  yield  up  Roads,  dec, — Execution- Creditor  of  Lessee — Bis 
Right  to  seize  Iron  Plates  and  Sleepers, — In  a  lease  of  mines  the  plaintiff 
demised  to  K.  full  and  free  liberty  and  license  to  make  and  use  such  roads 
and  ways  upon  the  premises  as  should  be  ^'  necessary  or  expedient  for  car- 
rying and  conveying"  the  minerals,  and  for  ^^  the  commodious  carrying  on 
of  the  business  of  an  iron-master."  There  was  then  a  covenant  by  the 
lessee,  at  the  determination  of  the  lease,  to  yield  up  such  roads  and  ways 
in  such  good  repair,  &c.,  as  that  the  works  might  be  carried  on  by  the 
lessor,  his  heirs  and  assigns. 

Upon  the  works  were  two  tram>roads,  the  plates  of  which  were  attached 
to  iron  and  stone  sleepers,  fixed  in  the  roadway.  These  tram-roads  existed 
at  the  date  of  the  lease,  but  they  had  since  been  much  enlarged,  and  nev 
tramplates  had  been,  to  a  great  extent,  substituted.  Upon  a  bill  filed  by 
the  lessor  to  restrain  an  execution-creditor  of  the  lessee  from  taking  op 
and  removing  the  iron  railroads  and  tramplates,  Held,  that  such  movable 
chattels,  as  are  referred  to,  were  not  included  in  the  terms  "  works,"  or 
"  ways,"  or  "  roads,"  and  the  injunction  granted  by  Stuart,  V.  C,  against 
the  creditor,  was  dissolved :  Duke  of  Beaufort  vs.  Bates,^ 

LORD  CHANCELLOR. 

Patent — Validity  of  Specification — Publication, — Although  the  coa- 
Btruction  of  a  specification  belongs  to  the  court,  the  explanation  of  technical 
terms  of  art,  commercial  phrases,  and  the  proofs  and  results  of  the  pro- 
cesses which  are  described  in  it,  are  matters  of  fact,  upon  which  evidenee 
may  be  given,  contradictory  testimony  adduced,  and  therefore  upon  whidi 
it  is  the  province  of  the  jury  to  decide ;  but  when  those  portions  of  a 
specification  are  made  the  subject  of  evidence  and  brought  within  the  pro- 
vince of  the  jury,  the  direction  to  be  given  to  the  jury  with  regard  to  the 
construction  of  the  rest  of  the  specification,  which  is  conceived  in  ordinaiy 
language,  must  be  a  direction  given  only  conditionally ;  that  is,  a  direetiea 
as  to  the  meaning  of  the  patent  upon  the  hypothesis  or  basis  of  the  jmr 
arriving  at  a  certain  conclusion  with  regard  to  the  meaning  of  the  tenns 
used,  the  signification  of  the  phrases  and  the  truth  of  the  processes  de- 
scribed in  the  specification  :  HiUs  vs.  Evans,* 

1 6  L.  T.,  N.  S.  82.  «  6  L.  T.,  N.  S.  90. 
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Where  there  are  two  specifications  of  a  patent  to  he  compared,  in  order 
to  arrive  at  a  conclusion  of  fact,  the  right  of  drawing  the  inference  of 
factfirom  the  comparison  helongs  to  the  jury,  and  is  a  question  of  fact,  and 
not  a  question  of  law.  If  something  remains  to  he  ascertained  which  is 
necessary  for  the  useful  application  of  the  discovery,  that  affords  sufiEicient 
room  for  another  valid  patent :  Id, 

To  support  an  allegation  of  prior  knowledge  of  an  invention  so  as  to 
avoid  a  patent,  it  must  he  knowledge  equal  to  that  required  to  he  given  hy 
a  patent,  namely :  such  knowledge  as  will  enahle  the  puhlic  to  perceWe 
the  very  discovery,  and  to  carry  the  invention  into  practical  use :  Id, 

WUl — Construction — Iwue — Children, — A  will  made  in  1794  contained 
the  following  gift  over :  <'  But  if  my  said  daughter,  Grace,  happen  to  die 
without  issue,  then  and  in  such  case,  at  the  decease  of  my  said  daughter, 
I  give  and  hequeath  the  said  sum  to  my  two  daughters,  S.  and  E.,  equally 
to  he  divided  between  them,  share  and  share  alike,  if  then  living"  (that 
is,  diving  at  the  death  of  the  testator's  daughter,  Grace) ;  "  but  if  either 
of  my  said  daughters,  S.  and  E.,  should  be  then  dead,  then  I  give  and 
bequeath  the  share  of  my  daughter  so  dying  to  her  issue,  equally  to  be 
divided  among  them,  if  more  than  one."  Held,  that  the  word  "  issue"  did 
not  confine  the  gift  to  the  children  of  the  testator's  daughters,  but  that  the 
remoter  issue  were  also  entitled :   Weldon  vs.  Holland} 

BOLLS  COURT.* 

Landlord  and  Tenant — Agreement  for  a  Lease — New  House — Implied 
Contract —  Complete  State  of  Tenantable  Repair. — The  defendant  having 
agreed  with  the  plaintiff  to  take  and  execute  a  lease  of  a  new  house,  with 
certain  covenants  to  repair,  &c.,  entered  into  possession  of  the  house.  Soon 
after  serious  defects  appeared  in  the  structure  of  it — ^the  ceilings  falling, 
and  settlements  taking  place  ]  besides  which,  the  water  and  other  pipes 
were  not  properly  fitted  or  finished.  The  defendant  quitted  the  house, 
having  refused  to  execute  the  lease  when  tendered  to  him  for  that  purpose, 
on  the  ground  generally  that  the  house  was  not  in  a  complete  tenantable 
condition  when  he  entered  it,  and  the  expense  he  must  incur  if  he  executed 
the  lease  with  the  proposed  covenants  in  it.  The  plaintiff  accordingly 
filed  the  bill  in  this  suit  to  enforce  specifi    performance  of  the  agreement 


1 6  L.  T.,  N.  S.  96.  »  6  L.  T.,  N  S.  98. 
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by  the  defendant.     Eddy  that  the  bill  must  be  difimissed — ^the  o(mb  nt 
follow  the  event :   Tildesley  yb.  Clark$on, 

There  is,  in  such  cases,  an  implied  contract  on  the  part  of  die  laadlorA 
to  finish  and  deliver  the  house  to  an  incoming  tenant  in  a  complete  teo- 
antable  state  of  repair,  oroper  for  a  house  of  the  character  agreed  to  he 
demised:  Id, 


ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 
SUPREME    COURT  OF   NEW  TORK.^ 

Parol  Evidence  to  Explain  a  Written  Agreement. — Where  money  wis 
loaned  bj  a  citizen  of  New  York,  to  a  firm  doing  business  at  DaveDport, 
Iowa,  and  the  money  was  remitted  to  them  at  that  place,  and  a  certificate 
of  deposit  taken,  dated  at  Davenport,  by  which  the  borrowers  acknow- 
ledged the  receipt  of  the  money,  and  promised  to  pay  the  same  to  the 
order  of  the  lender,  one  year  from  date,  on  the  return  of  the  oertifictte, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum )  it  yfos  hddy  that  id 
an  action  upon  the  certificate,  parol  evidence  could  not  be  received  to  prore 
that  it  was  a  part  of  the  contract  that  the  principal  and  interest  mooey 
mentioned  in  the  certificate  should  be  payable  at  P.,  in  the  State  of  Nev 
York  :  Potter  vs.  Tallman  et  al. 

When  parties  choose  to  put  their  contract  in  writing,  courts  are  to  ascer- 
tain the  place  where  the  contract  was  made,  the  time  when,  and  the  place 
where  the  money  is  payable,  as  well  as  the  rate  of  interest,  by  reference  to 
the  written  instrument :  Id, 

Baiieet — Common  Carriers, — If  goods  are  taken  from  a  bailee  by  the 
authority  of  law,  exercised  through  regular  and  valid  proceedings,  it  will 
be  a  defence  to  an  action  by  the  bailor,  against  him :  Bliven  et  aL  vs.  The 
Hudson  River  Railroad  Company. 

The  bailee  must  assure  himself,  and  show  the  court  that  the  proceed- 
ings are  regular  and  valid,  but  he  is  not  bound  to  litigate  for  his  bailor,  or 
to  "how  that  the  judgment  or  decision  of  the  tribunal  issuing  the  proeess, 
or  seizing  the  goods,  was  correct  in  law  or  in  fact :  Id. 

ThiB  is  the  rule  as  to  bailees  in  general ;  and  it  includes  the  case  of 
common  carriers :  Id, 

1  From  Hon.  0.  L.  Barbour,  Reporter  of  the  Court. 
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RaHroad  Companieif  as  Carrien  of  PcMcngert, — ^The  plaintiff,  after 
haviog  paid  his  fare  from  New  York  to  Albany,  in  a  pasaenger  train,  and 
travelled  a  part  of  the  distance,  left  the  train,  giving  up  his  ticket,  and 
receiving  a  conductor's  check  in  exchange.  He  subsequeptly  got  upon  a 
freight  train,  and  continued  his  journey  in  a  caboose  car,  sometimes  used 
for  carrying  passengers.  His  fare  was  at  first  demanded,  and  paid,  but 
Bubseqnently  the  conductor  returned  the  money,  and  allowed  him  to  ride 
in  the  fi^ight  train  by  virtue  of  his  ticket.  While  so  riding,  the  plaintiff 
was  injured,  by  means  of  a  collision.  Hdd,  that  after  receiving  the  plain- 
tiff on  a  train  upon  which  other  persons  were  carried  for  hire,  demanding 
fare  from  him,  then  returning  it,  and  recognising  his  ticket  as  evidence  of 
a  contract  authorizing  him  to  be  carried  without  further  charge,  it  was  too 
late  for  the  defendants  to  say  that  he  was  wrongfully  there,  or  was 
guilty  of  any  fault  in  leaving  the  ordinary  passenger  train  and  travelling 
upon  a  freight  train :  EdgerUm  vs.  The  New  York  dh  Harlem  Railroad 
Company, 

Held  aha,  that  it  did  not  lie  in  the  mouths  of  the  defendants  to  say  that 
the  caboose  car  was  so  manifestly  dangerous  that  the  plaintiff  was  guilty 
of  negligence  in  getting  into  it  to  ride ;  and  that  there  was  nothing  in  the 
conduct  of  the  plaintiff  to  prevent  his  recovering  for  his  injuries  if  they 
were  sustained  in  consequence  of  any  fault  (ur  misconduct  of  the  defend- 
ants: Id. 

Carrien  of  passengers  are  bound  to  carry  safely  those  whom  they  under- 
take to  carry,  as  fiir  as  human  care  and  foresight  will  go.  When  an  injury 
is  sustained  by  a  passenger  in  consequence  of  anything  in  the  construction 
or  management  of  the  vehicle  or  the  machinery  of  transportation,  the 
carrier  is  responsible,  if  any  exercise  of  care  or  foresight  would  have  pre- 
vented it :  Id. 

Sheriffs  Sales — Statute  of  Frauds — Principal  and  Agent — It  seems 
that  a  judicial  sale  by  a  sheriff  or  referee,  or  other  officer  of  the  court,  is 
not  within  the  provisions  of  the  statute  of  frauds,  requiring  the  contract  of 
sale  to  be  subscribed  by  the  purchaser  or  his  agent.  If  it  be,  however, 
the  written  report  or  certificate  of  the  referee,  or  the  note  or  memorandum 
made  by  the  auctioneer,  will  satisfy  the  provisions  of  the  statute,  and 
remove  all  objection  to  the  validity  of  the  contract  to  purchase,  on  the 
ground  that  no  written  contract  was  subscribed  by  the  purchaser :  Hege* 
man  vs.  Johnson  et  al. 

Where  one  purchases  property  at  a  judicial  sale^  as  the  agent  of  another 
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and  in  his  name,  but  without  authority  from  the  principal,  and  oonse- 
quently  the  contract  is  not  binding  upon  the  latter,  the  agent  is  not  per- 
sonally liable  in  an  action  upon  the  contract;  nor  can  he  be  compelled,  b; 
the  exercise  of  the  equitable  jurisdiction  of  the  court,  to  perform  it  as  hii 
own:  Id. 

Sureties  J  how  Relieved. — If  a  judgment  has  been  irregularly  obtained, 
sureties  can  be  heard^  if  they  apply  seasonably,  on  motion  to  set  aside  the 
judgment  and  let  them  in  to  defend  the  original  action.  They  may  also 
be  allowed,  for  their  own  protection,  to  defend  an  action  brought  against 
their  principal :  Jewett  vs.  Crane, 

Sureties  in  actions  are  not  permitted  generally,  at  the  trial  of  an  action 
for  the  breach  of  their  undertaking,  to  show  that  the  practice  or  proceed- 
ings in  the  action  wherein  their  undertaking  was  executed,  were  irregular. 
Irregularities  in  practice  are  corrected  on  motion  :  Id, 

Former  Writ  or  Recooery, — When  it  appears  on  the  very  face  of  a  judg- 
ment that  the  plaintiff's  demand  was  not  passed  upon  by  the  court,  but 
that  the  plaintiff  applied  for  a  discontinuance,  and  on  its  being  refused  k 
declined  giving  any  evidence,  and  the  court  merely  considered  the  counter 
claim  of  the  defendant,  and  gave  a  judgment  in  his  favor  for  the  amooDt, 
the  plaintiff  may  bring  another  suit  for  the  demand  which  he  declined  to 
submit  for  adjudication  in  the  former  action :  Jones  vs.  Underwood. 

In  an  equity  action  for  an  account,  sums  received  by  the  accountiDg 
party  after  the  commencement  of  the  action  may  be  included  in  the 
account  taken ;  but  in  case  those  sums  are  not  included,  the  party  entitled 
to  them  is  not  precluded,  by  the  judgment,  from  commencing  another  suit 
to  recover  the  amount :  Tyler  vs.  Willis. 

Umry — Purchase  of  a  Usurious  Note. — An  agreement,  by  borrowers,  to 
pay  to  the  lender  one-third  of  the  profits  of  their  business  as  oo-partnen, 
in  addition  to  the  legal  interest,  for  the  use  of  the  money  loaned,  is  usan- 
ous  and  void :  Sweet  vs.  Spence. 

And  a  promissory  note,  given  by  the  borrowers,  in  performance  of 
such  an  agreement,  being  void,  furnishes  no  consideration  for  a  note 
given  by  a  third  person  to  the  lender,  on  the  purchase  of  the  original  noK 
by  them :  Id, 

Partnership. — Where  a  promissory  note  is  made  by  one  of  the  partneii 
in  a  firm,  and  the  partnership  name  is  subscribed  tnereto  by  him,  by  wh^ 
the  ^rm  jointly  and  severally  promise  to  pay  to  the  payee  the  sum  specified 
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thorelD,  the  partner  who  made  the  note  may  be  sued  upon  it  alone,  with 
out  joining  the  other  as  a  defendant :  Snow  vs.  Howard. 

Misfotnder  of  Parties,  Dumurrer  for, — When  two  or  more  plaintiffs 
Qoite  in  bringing  a  joint  action,  and  the  facts  stated  do  not  show  a  joint 
cause  of  action  in  them,  a  demurrer  will  lie,  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action : 
Mann  dc  Wife  vs.  Marsh, 

When  husband  and  wife  unite  in  bringing  an  action,  and  the  complaint 
•hows  that  one  alone  should  bring  the  action,  without  the  other,  a  demur- 
rer will  lie  for  the  same  reason  :  Id, 

Mandamus, — As  respects  judicial  duties,  the  writ  of  mandamus  merely 
commands  the  court  or  officer  to  proceed  without  directing  in  what  man- 
ner the  duty  shall  be  executed  :   The  People  ex  re^.  vs.  Baker, 

A  referee  may  be  compelled  by  mandamus  to  settle  a  case  and  excep- 
tions, and  to  settle  it  correctly.  But  before  the  writ  will  be  issued  to 
compel  the  settlement  in  a  particular  way,  it  must  be  made  to  appear  that 
when  so  settled  it  w^U  be  according  to  the  facts :  Id, 

The  return  to  a  wrr'^  of  mandamus  must  be  good,  tested  by  the  ordinary 
rules  of  pleading,  both  in  form  and  substance.  It  should  state  facts  and 
not  evidence,  and  should  be  certain  to  a  common  intent.  The  relator  may 
demur  or  plead  to  all  or  any  of  the  material  factfi  contained  therein  :  Id, 

A  mandamus  directing  a  referee  to  settle  a  case  and  exceptions,  should 
contain  appropriate  recitals  from  which  it  will  be  seen  that  the  case  and 
exceptions,  when  settled  according  to  the  requirements  of  the  writ,  will 
give  a  true  history  of  the  trial,  especially  in  the  particulars  therein 
specified :  Id, 

The  court  will  not  command  the  case  to  be  falsely  settled,  but  only 
according  to  the  truth  :  Id, 

If  the  relator  demands  that  a  case  and  exceptions  be  settled  in  a  par- 
ticular way,  without  showing  any  right  to  have  them  so  settled,  the  writ 
will  be  held  defective  in  substance  :  Id, 

Where  the  defendant  avers,  in  his  return  to  the  writ,  that  he  has  duly 
and  truly  settled  the  case  according  to  the  truth,  and  that  to  settle  it  in 
the  manner  required  by  the  writ  would  be  contrary  to  the  truth,  this  will 
be  held  to  be  a  full  and  perfect  answer :  Id, 

Matters  arising  pendente  lite,  on  a  proceeding  by  mandamus,  may  be  set 
up  by  the  parties  by  answer  or  plea :  Id, 

It  seems  a  writ  of  mandamus  may  be  amended  after  return^  and  demur- 
rer thereto:  Id, 
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SUPREME  OOUBT  OF  CONNEOTIOUT.^ 

Mortgage  to  secure  Future  Advances — Rights  of  subsequent  Lien  Crediton 
•^Setoff —  Whether  Property  of  a  Foreign  Sovereign  can  he  Atlached^ 
After  acquired  Property  when  hound  by  a  Mortgage. — R.  &  L.,  in  Janiuiy, 
1852,  enterod  into  a  written  contract  with  the  respondents,  that  with  the 
aid  of  $40,000,  to  be  advanced  by  the  latter,  they  would  pnrchase  knd, 
ereet  thereon  a  factory,  equip  it  with  all  necefleary  machinery,  and  maou- 
factnre  20,000  rifles  for  the  respondents  on  or  before  Janaaiy  1, 1855 ;  the 
land  and  factory  to  be  conveyed  to  the  respondents  and  the  legal  title  heM  ! 
by  them  until  the  contract  was  performed ;  the  stipulated  price  of  the  niks 
to  be  paid  on  delivery,  and  a  deduction  of  $2  per  rifle  to  be  made  froic 
such  payments  for  the  repayment  of  the  $40,000  advanced.  B.  &  L ,  witli 
the  aid  of  the  money  thus  advanced,  bought  the  land  and  built  and  equipped 
the  factory,  expending  more  than  $100,000  for  the  purpose.  The  hmd 
was  conveyed,  by  the  par^  irom  whom  it  was  purchased,  directly  to  ths 
respondents,  who  thereafter  held  the  legal  title.  In  1854,  R.  &  L.  made  a 
mortgage  of  the  premises  to  a  party  to  secure  a  debt  of  $75,000  for 
machinery  purchased  to  put  into  the  factory.  The  mortgage  was  imme- 
/diately  put  upon  record,  but  did  not  come  to  the  actual  knowledge  of  the 
respondents  until  December,  1855.  R.  &  L.  had  from  the  first  been  eo- 
barrassed  from  the  want  of  sufficient  funds,  and  it  had  been  necessaiy  for 
the  respondents  to  make  them  large  advances  from  time  to  time,  to  enabk 
them  to  perform  the  contract,  and  to  prevent  their  failure.  These  advanctt 
they  continued  to  make  down  to  October,  1856,  when  R.  &  L.  failed, 
leaving  the  contract  for  the  manufacture  of  20,000  rifles  not  fully  per- 
formed. At  this  time  the  balance  due  to  the  respondents  on  aocoent  of 
these  advances,  beyond  the  original  advance  of  $40,000  (and  certain  other 
advances  specially  secured),  was  over  $75,000.  The  mortgagee  had  takes 
his  mortgage  with  knowledge  of  the  contract  of  R.  &  L.  with  the  respond' 
ents,  and  he  afterwards  assigned  it  to  a  party  who,  at  the  time  he  took  it. 
had  such  knowledge.  On  a  bill  to  redeem,  brought  by  the  assignee  of 
the  mortgage,  it  was  held,  1.  That  the  absolute  legal  title  being  in  the 
respondents,  they  were  not  affected  by  the  record  of  the  mortgage  in  1854, 
and  that  any  advances  which  they  might  have  made  down  to  December, 
1855,  when  they  received  actual  notice  of  the  mortgage,  constituted  i 
valid  charge  on  the  real  estate,  which  took  precedence  of  the  lien  created 
by  the  mortgage.     2.  That  after  they  received  actual  notice  of  the  moxtr 

iProm  John  Hooker,  £sq»,  State  Reporter. 
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gage,  the  respondents  still  had  the  right  to  make  all  advances  to  K.  &  L. 
whieh  were  necessarj  to  enable  them  to  peiform  the  contract,  and  that 
these  adTances  became  a  charge  on  the  real  estate  precedent  to  the  lien  of 
the  mortgage :  Rowan  vs.  Sharp* s  Rifle  Manufacturing  Company, 

The  contract  of  1852,  between  R.  &  L.  and  the  respondents,  contained  a 
provision  that  the  latter,  on  giving  certain  notice,  might,  at  their  election, 
lake  the  entire  property  at  an  appraisal.  The  respondents  elected  so  to 
take  it,  daring  the  pendency  of  the  bill  to  redeem.  The  petitioner  tliCre- 
apoQ  filed  a  supplemental  bill,  setting  up  this  fact,  and  praying  for  a 
decree  that  the  balance  of  the  fund,  after  paying  the  prior  claim  of  the 
respondents  upon  it,  should  be  paid  over  to  him.  The  petitioner  held  the 
mortgage  in  behalf  of  the  British  Government,  and  the  suit  was  brought 
for  the  benefit  of  that  Government.  The  respondents  filed  a  cross  bill 
alleging  a  claim  against  the  British  Government,  in  part  for  moneys  with- 
held as  a  stipulated  forfeiture  for  the  non-performance,  within  the  time 
limited,  of  a  contract  with  the  British  Government  for  the  manufacture  of 
rifles,  the  delay  in  the  performance  being  alleged  to  have  been  caused  by 
the  wrongful  interference  and  tortious  acts  of  the  agents  of  the  British 
Bovernment,  and  in  part  for  damages  for  tortious  acts  of  such  agents  in 
injuring  parts  of  rifles  submitted  to  them  for  inspection  under  the  contract. 
The  petitioner  denied  the  right  of  the  respondents  to  make  the  set-off,  on 
the  ground  that  the  claim  was  founded  on  tort,  and  that  the  British 
Government,  haying  attachable  property  within  the  State,  could  be  sued 
by  the  respondents  in  an  action  at  law.  Hdd^  that  the  respondents  could 
let  off  the  claim  for  moneys  so  withheld,  which  vras  to  be  regarded  as  a 
Blaim  founded  on  contract.  Whether  they  could  set  off  the  claim  for  the 
clamages:   Quert:  Id, 

Whether  the  British  QoTernment,  having  attachable  property  in  this 
State,  oould  be  sued  in  our  courts :  Quere :  The  court  inclined  to  the 
opinion  that  it  could  not :  Id, 

Where  a  mortgage  of  a  factoiy  and  its  equipnoents  embraced  in  its  terms 
mch  machinery  and  stock  as  should  be  afterwards  purchased  and  placed 
upon  the  premises,  and  the  mortgagee  had  afterwards  taken  possession  of 
&e  factory  with  such  subsequently  acquired  property,  it  was  held  that, 
whatever  effect  was  to  be  given  to  the  provision  in  itself,  it  became  opera« 
tive  upon  possession  being  taken  by  the  mortgagee,  so  as  to  make  the 
mortgagee  chargeable  with  the  property  in  favor  of  kter  incumbrancers, 
M  a  part  of  the  mortgage  fund :  Id. 
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SUPREME    COURT    OF     MASSACHUSETTS.^ 

Mwiiicipal  Corporation — LiaJbUity  for  Obstruction  of  Highway. — A 
large  vehicle  used  as  a  daguerrean  saloon,  standing  partly  within  the 
limits  of  a  highway,  biit  outside  of  and  several  feet  from  the  travelled 
path,  is  not  a  defect  in  the  highway,  which  will  entitle  a  traveller  to 
recover  against  a  town  damages  for  the  injuries  sustained  by  him,  if  lus 
horse,  while  driven  by  himself,  is  frightened  thereby,  and  becomes  on- 
'  manageable,  and  runs  for  some  distance,  and  upon  an  embankment,  so  that 
the  carriage  is  broken,  and  himself  thrown  upon  the  ground  and  injiued: 
Keith  vs.  Inhabitants  of  Boston. 

Case — False  Representations  of  Credit. — No  action  can  be  maintained 
to  charge  a  defendant  upon  or  by  reason  of  false  representations  concero- 
ing  the  credit  and  ability  of  another,  made  in  order  to  induce  the  plaintiff 
to  indorse  a  note  signed  by  such  other  person,  which  the  defendint 
received  and  used  for  his  own  benefit,  unless  the  representations  were 
made  in  writing :  Mann  vs.  Blanchard, 

Witness — Husband  and  Wife — Books  of  Original  Entries. — In  as 
action  against  an  executor  to  recover  the  price  of  goods  sold  and  delivered 
to  the  wife  of  the  testator  in  his  lifetime,  she  cannot  be  allowed  to  testiff 
to  a  private  coversation  with  her  husband  in  which  he  ratified  her  pur- 
chases ;  but  she  is  a  competent  witness  as  to  other  facts.  And  the  plain- 
tiff's books  of  account  are  inadmissible  to  prove  that  credit  was  given  to 
the  testator ;  but  they,  in  connection  with  his  suppletory  oath,  are  admis- 
sible to  prove  the  delivery  of  the  goods :  Dexter  vs.  Booth. 

Mortgage  to  Secure  Support  and  Maintenance  of  Mortgagees — 6W 
ditian  when  Broken. — The  condition  of  a  mortgage,  which  provides  that 
the  mortgagor  *' shall  well  and  comfortably  support  and  maintain"  the 
mortgagees,  ^^  in  sickness  and  in  health,  for  and  during  their  and  each  of 
their  natural  lives,  providing  things  necessary  for  their  comfort  and  oom- 
fortable  subsistence  while  in  health,  and  suitable  medical  attendance  aad 
nursing  when  sick,  during  the  term  of  their  natural  lives  as  aforesaid,"  is 
broken,  if  the  mortga^r,  after  knowledge  that  they  are  at  a  reasooahfe 
place,  where  they  intend  to  receive  their  support,  decUres  to  the  penos 
in  whose  family  they  are  that  he  will  not  pay  for  their  board  there,  and 
afterwards  neither  pays  nor  offers  to  pay  anything  therefor,  although  no 
special  demand  upon  him  is  made  for  such  support :  Pettee  vs.  Case. 

«  From  Charles  Allen,  Esq.,  State  Reporter. 


Digitized  by  VjOOQIC 


NOTICES  OP  NEW  BOOKS. 

Towns — Gtfi  to  Public  Use — Condition. — A  town  may  erect  a  town- 
houae  of  sufficient  capacity  for  all  the  business  which  it  may  have  occasion 
to  do  in  such  a  building,  and  may,  in  its  erection,  make  suitable  provision 
for  its  prospective  wants ;  and  if  the  building  contains  room  not  wanted 
for  the  time  being  for  municipal  business,  the  town  may  let  them  tempo- 
rarily, or  allow  them  to  be  used  gratuitously.  And  the  condition  of  a  deed 
of  land  to  the  inhabitants  of  a  town,  which  provides  that  the  same  shall 
"  not  be  used  for  any  other  purpose  than  as  a  place  for  a  town-house  for 
mid  inhabitants,"  is  not  broken  by  t)ie  erection  thereon  of  a  town-house 
with  a  hall  in  the  second  story,  which  has  been  used  for  miscellaneous 
purposes,  and  rooms  upon  the  sides  of  the  entrance,  which  have  been  let 
and  used  for  shops  and  other  purposes  not  connected  with  municipal  busi- 
ness, and  the  construction  and  use  for  several  years  of  a  lock-up  under  the 
hoilding :  French  vs.  Qumcy, 


NOTICES  OF  NEW  BOOK8. 

StrBtrrruTBD  Liabilitiib  :  Being  a  comparatiye  yiew  of  the  Ciyil  Law  and  the 
Common  Law  on  the  doctrines  of  Subrogation,  Novation,  and  Delegation.  Part  I. 
on  Subrogation.  Cambridge :  Printed  by  Allen  &  Famham,  1861 ;  Philadelphia. 
Childb  ft  Pbtbbboh. 

The  illustration  of  treatises  on  Common  Law  subjects,  by  reference  to 
the  writings  of  continental  jurists,  has  no  doubt  been  somewhat  overdone 
of  late  years. '  Since  Judge  Story  set  the  fashion,  it  has  become  a  con- 
stant practice  to  lard  law  books  over  with  quotations  from  the  Pandects, 
and  from  all  the  classical  and  medieval  jurisconsults,  which,  if  not  of 
much  intrinsic  value,  give,  it  is  supposed,  a  certain  flavor  and  finish  to  the 
work.  So  fixed  is  this  habit,  that  on  certain  topics  there  are  now  stock 
citations,  which  are  handed  down  irom  one  author  to  another,  like  heir 
looms,  and  to  omit  them  in  their  customary  phices  would  be  considered  as  a 
sure  proof  of  a  plebeian  taste,  or  of  an  affectation  of  originality.  Yet  very 
often,  the  only  end  they  serve  is  to  let  us  know  that  the  Civil  Law  either 
agrees  or  disagrees  with  our  own,  on  points  which  are  perfectly  well  settled, 
and  which  need  neither  illumination  nor  development  from  any  other  source. 
The  information  thus  given  may  be  interesting  to  the  student  of  compara- 
^e  jurisprudence,  as  it  would  equally  be  if  it  related  to  the  state  of  the 
Chinese  or  Hindoo  law  on  the  subject;  but  there  is  no  reason  why  it 
should  be  conveyed  in  long  Latin  paragraphs,  dug  out  of  Cujaoius  or  the 
Digest,  when  a  simple  statement  of  the  fact  would  answer  eveiy  purpose. 
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There  are,  howei^r,  branches  of  jarisprudenoe  in  which  a  carefnl  studj 
of  tlie  Roman  law,  and  particularly  of  its  modem  exponents,  is  really  of 
the  greatest  importance.  Such,  especially,  are  certain  leading  doctrines 
of  equity,  which,  haying  been  grafted  upon  our  law  from  the  continental 
systems,  do  not  exhibit  the  same  spontaneous  active  growth  which  cha* 
racterizes  the  native  plant.  To  drop  metaphor,  as  the  principles  on  which 
these  doctrines  are  founded  are  foreign  to  the  Common  Law,  it  is  neces- 
sary, for  their  proper  development,  to  recur  constantly  to  the  source  fit>m 
which  they  were  at  first  taken.  No  better  illustration  of  this  can  be  found 
than  the  doctrine  of  Subrogation,  which  is  the  subject  of  the  very  valuable 
and  learned  treatise,  -the  title  of  which  we  give  above.  The  fundamental 
notion  of  Subrogation  involves  that  of  the  assignability  of  debts  and  other 
rights  of  action,  which  does  not  exist  at  Common  Law.  It  further  ex- 
cludes, to  a  great  degree  at  least,  the  artificial  rules  and  distinctions  as  to 
the  effect  of  payment  upon  obligations,  of  which  our  old  books  are  ^m. 
This  being  so,  it  is  plain,  that  on  the  occurrence  of  novel  points  we  are 
deprived  of  the  wider  analogies  of  our  own  law,  and  indeed  are  often  em- 
barrassed by  the  habit  of  thought  which  it  imposes  on  us.  The  practical 
extension  of  this  doctrine,  for  instance,  has  long  been  impeded,  by  tn 
obstinate  adherence  of  English  judges  to  the  old  rule,  that  payment  by  one 
of  two  joint  debtors  extinguished  the  whole  obligation,  so  that  his  onlj 
remedy  against  the  other  was  in  a  distinct  suit  for  contribution.  On  the 
other  hand,  where  a  course  of  decisions  has  become  established  which  dif- 
fers from  the  Roman  law,  we  need  to  be  warned  of  the  fact,  lest  we  should 
draw  too  hastily  on  the  doctrines  of  the  latter. 

The  treatise  before  us  coincides  very  much  with  the  idea  sug^gested  in 
these  observations.  The  author  has  undertaken  a  comparison  of  die 
principles  of  the  Roman  Jurisprudence  and  those  which  obtain  in  Eng- 
land and  this  countiy  on  the  subject  of  Subrogation,  in  order  to  exhibit 
their  fundamental  points  of  difference  as  well  as  of  resemblance,  so  as  to 
bupply  the  student  at  once  with  a  most  valuable  store  of  new  material, 
and  with  the  means  to  use  it  intelligently  and  safely.  The  task  is  accom- 
plished with  much  ability;  the  writer  possesses  a  thorough  grasp  of  his 
subject,  and,  while  he  has  avoided  any  parade  of  learning,  has  embodied 
in  his  pag^  the  results  of  an  extensive  reading.  The  style  is  very  simple 
and'  dear,  and  the  logical  continuity  of  thought  more  carefully  kept  np 
than  usual.  The  book  is  one  which  we  can  heartily  recommend  to  oar 
readets.  H.  W 
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THE  JURISDICTION  OF  THE  COURT  OF  CHANCERY 
TO  ENFORCE  CHARITABLE  USES. 

(COmiKUEI),) 

In  the  reign  of  Queen  Elizabeth  the  subject  of  Charities 
attracted  more  fully  than  before  the  attention  of  the  legislature. 
It  was  thought  expedient  to  establish  a  Board  of  Commissioners 
for  Charitable  Uses.  The  first  statute  regulating  the  subject  is 
the  thirty-ninth  of  Elizabeth,  chapter  six ;  the  second  was  passed 
in  the  forty-third  year  of  the  same  reign,  chapter  four.  The  true 
office  and  functions  of  these  statutes  was  not  to  create  a  new 
authority,  but  to  exercise  an  already  existing  jurisdiction  in  a  new 
manner.     This  is  shown 

1.  jProm  their  terms  and  phraseoloffy.  The  first  one  shows  most 
clearly  the  intention  of  the  legislature.  The  preamble  recites  that 
charitable  gifts,  which  are  enumerated,  had  been  and  are  still  like 
to  be  matt  unlawfully  and  uncharitably  converted  to  the  lucre 
and  gain  of  some  few  greedy  and  covetous  persons,  contrary  to 
the  true  intent  and  meaning  of  the  givers  and  disposers  thereof; 
the  end  of  the  act  being  that  the  uses  may  from  henceforth  be 
observed  and  continued  according  to  their  true  intent.  It  is  then 
Vol.  10.— 26  (886) 
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provided,  that  the  Chancellor  may  award  commiBsions  to  the  bishop 
of  the  diocese  and  other  persons  with  a  jury  to  inquire  of  such 
gifts  and  of  the  abases,  misdemeanors  and  frauds  which  have 
arisen,  &;c.,  so  that  the  intent  of  the  donor  cannot  be  performed. 
The  statute,  43  Elizabeth,  is  nearly  like  the  first  in  its  phrase- 
ology, although  the  reasons  for  enacting  it  are  not  so  distinctly 
stated.  This  language  is  so  clear  in  its  meaning  that  Mr.  Boyle 
says,  that  the  statute  profe9%e»  to  be  a  measure  purely  remedial, 
and  that  it  leaves  the  original  jurisdiction  of  the  Court  of  Chancery 
as  before.^ 

2.  The  subjects  embraced  within  the  statute  lead  to  the  same 
conclusion.  Corporate  foundations,  as  well  as  those  which  are 
unincorporated,  legal  gifts,  as  well  as  those  which  are  equitable, 
are  provided  for.  Thus  a  statute  passed  in  the  eighteenth  year  of 
Queen  Elizabeth's  reign'  had  exempted  all  manner  of  conveyances 
to  the  use  of  the  poor  from  the  statutes  of  mortmain,  and  had 
expressly  enacted  that  it  should  be  lawful  to  give  to  any  person  or 
corporation  for  their  benefit,  and  yet  the  poor  are  mentioned  in 
these  acts  in  the  same  connection  with  other  gifts  and  appoint- 
ments of  a  charitable  nature.  These  statutes  apparently  establish 
a  power  of  visitation.  There  is  no  word  or  line  in  them  which 
purports  to  create  a  new  eapaeity  to  take  property.  When  the 
legislature  intended  to  give  capacity  they  knew  how  to  express 
themselves,  as  will  be  seen  in  the  18th  Elizabeth  just  cited,  ex- 
plained by  an  act  passed  in  the  89th  Elizabeth,  c.  5,  immediately 
preceding  one  of  those  in  question. 

8.  The  decisions  of  the  courts  sustain  this  view.  '^  Thus,*'  sajs 
Puke,  ^^  the  Commissioners  cannot  by  their  decree  make  a  corpo- 
nation  not  before  incorporated,  and  enable  them  to  take  charitable 
uses  as  a  corporation."  They  may,  however,  cause  trustees  to 
convey,  from  time  to  time,  so  as  to  keep  up  the  number  originally 
appointed.  This,  as  has  been  seen,  could  have  been  done  by  the 
Court  of  Chancery  without  reference  to  the  statute.*    It  is  truit 

1  Boyle  on  Chtritiee,  p.  12.  S  Arnold  w.  Barker,  wapn,  p.  SS9L 

«  18  EUiabeth,  o.  8,  |  9. 
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that  an  unwarrantable  extent  was  given  to  uses  defectively  created 
tnjwint  of  form.     This  was  through  a  forced  construction  of  the 
words  "  given,  limited,  appointed,  and  assigned,"  employed  in  the 
statute  in  respect  to  the  methods  in  which  charities  were  created, 
and  especially  of  the  word   "limited."      The   word   "limited" 
enlarged  the  power  of  disposition,^  and  the  statute  of  wills,  as  well 
as  of  mortmain,  was,  pro  tantOy  repealed  or  modified.     But  no 
statement  is  to  be  found  that  a  neto  capacity  to  take  property  was 
created  in  the  devise  beyond  modifying  the  restrictions  of  those 
statutes.    No  decision,  it  is  believed,  can  be  found,  where  the  Com- 
missioners were  held  to  have  acquired  a  power  to  establish  a  use 
which,  before  the  statute  of  charities,  by  the  general  rules  of  equity 
jurisprudence  would  have  been  intrinsically  void,  nor  does  any  case  . 
adjudged  by  the  Commissioners  go  farther  than  Symond's  case, 
before  noticed.'    Many  defective  methods  of  raising  a  valid  use 
were,  however,  sanctioned.     The  peculiar  cases  arising  under  this 
statute  were  of  this  class.     Damns'  case  was  a  will  of  personal 
property  made  by  a  married  woman,  who  was  administratrix.    The 
will  was  void  at  lawy  because  a  married  woman  cannot  make  a 
will,  but  good  by  the  statute  of  charities.     It  was  her  duty,  as 
administratrix,  to  appropriate  the  property  to  pious  uses.*     Colli- 
son's  case  was  a  will  made  seven  years  before  the  statute  of  wills^ 
to  a  charitable  use.     It  was  held  to  be  a  good  "  limitation"  under 
the  statute  of  charitable  uses.^    Many  similar  cases  might  be  cited. 
On  the  question  of  capacity  of  unincorporated  persons  to  take  a 
charitable  use,  as  devisees,  the  decisions  do  not  appear  to  be  dif- 
ferent after  the  statute  from  those  made  before. 

4.  A  similar  conclusion  may  be  derived  from  the  nature  of  the 
Ck>mmis8ioners'  authority.  Matters  appear  to  have  come  before  the 
Chancellor,  to  have  been  in  part  disposed  of  by  him,  and  then  to 
have  been  referred  to  the  Commissioners.*  They  were  not  an 
independent  tribunal.  It  is  true  they  could  make  a  decree,  but 
could  not  enforce  it  if  it  were  disobeyed.     They  must  call  on  the 

1  Boyle  on  Charities,  p.  18.  «  Moor's  Bep.  p.  888. 

*  P.  889,  supra.  *  Duke  on  Charitable  Uses,  6a 

s  Sir  F.  Moor's  Reports,  p.  822. 
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Ohanoellor  to  imprison  the  recusant  party.^  If  they  issued  a  Sim- 
mons to  a  party,  and  he  refused  to  attend,  they  certified  the  fact 
to  the  Lord  Chancellor.  This  functionary  expressly  declared  in 
one  case,  as  a  reason  why  the  party  should  appear  before  them,  that 
otherwise  the  breach  of  trust  would  go  unpunished,  unless  in  Ckm^ 
oery^  which  were  a  tedious  and  ehargeable  suit  for  poor  persons,* 
The  object  of  the  commission,  probably,  was  to  save  expense  by 
causing  a  summary  inquiry  to  be  made  with  a  jury  in  the  counties 
where  the  property  given  to  charities  was  situated.  It  proved  to 
be  a  piece  of  cumbrous  machinery,  and  soon  fell  into  disuse. 

5.  It  was  wholly  in  the  discretion  of  the  Chancellor  to  do  what 
he  saw  fit  in  respect  to  their  decrees.  ^^Thus,''  says  Moore,  '*it 
is  in  the  breast  of  the  OhanceUar  to  award  the  commissions,  or  to 
confirm  or  annul  the  decrees,  by  which  he  can  prevent  or  avoid 
their  multiplicity  perfectly  well."  It  will  be  remembered  that 
Moore  penned  the  statute  of  charities.' 

6.  Shortly  before  the  time  of  Queen  Elizabeth  it  had  been  cus- 
tomary for  the  crown  to  issue  special  commissions  to  bear  equitj 
causes.  This  practice,  originating  in.  the  reign  of  Henry  VIII., 
was  greatly  resorted  to  at  the  close  of  the  Queen's  reign,  on 
account  oft  the  illness  of  the  Master  of  the  Rolls,  and  the  pressing 
nature  of  the  Lord  Chancellor's  engagements.  The  Chancellor 
himself  made  similar  delegations  of  authority,  which  were  greatly 
complained  of,  and  were  the  subject  of  a  statute.  These  were  only 
delegations  of  cases  which  the  Chancellor  could  have  heard  if  he 
had  seen  fit.^  The  statute  commission  of  48  Elizabeth  is  thus 
readily  accounted  for.  It  would  have  been  simply  impossible  fof 
the  Chancellor  to  have  heard  the  cases  in  the  respective  counti^ 
and  on  so  important  a  subject  it  was  desirable  that  a  oommissioii 
should  have  the  sanction  of  a  statute.  Besides,  as  the  inquiry  was 
to  be  by  jury,  legislation  was  absolutely  essential. 

S*or  these  reasons,  among  others,  it  is  submitted  that  there  is 
no  reason  to  believe  that  the  law  of  charities  rests  upon  the  statuftt 
of  Elizabeth. 

1  nuke  en  Chariteble  Uses,  168.  s  Riyett's  Case,  Moore's  B.  690. 

*  Puke  69,  6  Car.  I.   Original  edition.  «  Har^^rsTe,  Law  Traots,  SIO. 
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[nformatMtu  in  Chancery. 

The  question  whether  an  indefinite  charitable  gift  could  haye 
been  enforced  prior  to  the  48d  Elizabeth  by  means  of  an  informa* 
tion  filed  in  Chancery  by  the  Attomey-Qeneral,  has  elicited  much 
discussion.  This  question  is  important  in  its  bearing  upon  chari- 
table gifts  which  were  not  valid  at  law.  There  is  some  direct  evi- 
dence that  such  a  proceeding  was  adopted.  Probabilities  are  also 
in  its  favor.     The  reasons  for  this  conclusion  are, 

I.  Informations  by  a  publicofficer  were  proper  proceedings  in 
Chancery  long  before  the  statute  of  EliEabeth.  This  might  be 
inferred  from  the  general  analogies  to  be  derived  from  proceedings 
in  other  courts,  and  can  be  shown  by  authority.  Thus,  in  the 
Year  Book,  1  H.  VII.,  18,  it  is  said,  that  in  certain  cases,  when  a 
trespass  is  committed  and  an  information  is  made  in  Chancery,  a 
writ  will  issue  for  the  farmer  of  the  King  and  thus  he  will  have 
the  assistance  of  the  King. 

So  in  another  case,^  the  Attorney  of  the  King  asked  the  Court 
to  establish,  by  ^^mere  surmise,"  the  right  of  the  King  against 
one  who  was  claimed  to  be  seised  to  his  use.  It  was  urged  in 
opposition,  that  the  King  should  have  his  remedy  by  9vhp<»na  and 
not  in.  this  manner.  The  Chancellor  agreed  with  this  view,  and 
said  that,  as  the  matter  touched  the  Commonwealth  of  the  realm 
for  all  time  to  come,  a  subpoena  was  necessary.  The  Attorney- 
General  must  have  proceeded  in  such  a  case  by  an  information. 

In  fact,  at  the  close  of  the  reign  of  Queen  Elizabeth,  informa- 
tions had  become  so  common  that  it  was  necessary  to  make  a  pub- 
lic statement  that  they  did  not  abate  by  her  death.  All  the 
Judges  resolved  that  informations  for  the  Queen  in  any  ^^  Latin 
Conrty"  BhouU  not  abate,  but  should  be  continued,  and  that  all  in- 
formations in  the  ^^  English  Courts"  do  not  abate,  because  no  con- 
tinuances were  necessary.  It  is  superfluous  to  add  that,  the 
^  Latin  Courts"  mean  the  Common  Law  Courts,  and  the  ^^  English 
ConrtB"  embrace  the  Court  of  Chancery.' 

1  Tear  Book,  4  H.  VH.  6,  oaso  10. 

>  Moore's  Beports,  p.  748.    Demiie  le  Boj. 
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Informations  in  Chancery  were  absolutely  necessary  to  enforce 
a  use  in  behalf  of  the  King.  The  King  could,  as  is  well  known, 
take  a  use.  Thus  Empson  and  Dudley  were  seised  to  the  use  of 
the  King.^  So  Crompton  says,  ^'  If  one  is  enfeoffed  to  the  use 
of  the  King,  he  shall  have  a  nubpcena^  and  though  he  is  a  politie 
bodf/,  he  can  take  a  use."^  He  must  therefore  have  taken  it  in 
his  public  capacity,  or  as  representing  the  public.  No  reason  can 
be  perceived  why  he  could  not  take  a  charitable  use  which  is  pub- 
lic in  its  nature.  All  the  King's  Courts  were  open  to  him,  and 
he  had  his  election  in  which  of  them  to  sue,  according  to  the 
nature  of  the  case.'  This  is  the  rule  at  the  present  day.  A  legal 
right  on  the  part  of  the  public  to  a  charitable  use,  can  be  enforced 
by  information  in  Chancery.^  A  petition  was  filed  in  Chancery 
in  the  time  of  Henry  VIII. ,  by  W.  Whorehood,  Attorney- General* 

II.  An  information  in  Chancery  could  be  used  to  e&tabluh  a 
title  to  wardship,  and  to  determine  what  person  should  have  the 
care  of  infants,  at  least  of  the  ^'  King's  infants."  The  King  was 
interested  as  ^*  parens  patriae"  in  watching  over  those  who  were 
unable  to  protect  themselves.  It  will  be  observed  that  this  propo- 
sition bears  closely  upon  our  subject,  for  if  the  right  of  the  infant 
could  be  in  this  manner  established,  no  reason  can  be  given  why 
the  royal  protection  should  be  withheld  from  the  poor. 

In  the  Tear  Book,  1  Ed.  Y.,  p.  6,  an  information  of  this  kind 
was  filed,  upon  which  a  subpoena  was  granted  in  the  regular  course 
of  Chancery  procedure.  The  case  came  before  the  Bishop  of  Lin- 
coln, Chancellor,  and  Choke  and  Catesby,  Justices.  The  informa- 
tion was  filed  by  Townsend,  Sergeant  of  the  King,  and  it  was 
stated  to  the  Court,  that  one  William  Fowler,  being  possessed  of 
the  wardship  of  the  body  and  the  land  of  one  S.,  granted  his  right 
to  Davis,  whose  estate  was  confirmed  by  letters  patent  from  the 
King.  Pole,  the  defendant,  having  possession  of  the  ward,  waa 
required  by  9vJ>p<£na  to  bring  him  before  the  King  in  bis  Gh&n« 

1  Statutes  1  H  \  III.  ohap.  16.  «  Attorney-General  ra.  Galway,  1  Molloj,  lOt. 

t  Jurisdiction  of  the  Courts,  p.  54.      *  HargraTo's  Law  Tracts,  812. 
s  Year  Book,  89  H.  YI.  26,  case  86. ' 
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eery.  At  tlie  return  day,  Pole  appear?  by  his  counsel,  and 
claimed  that  the  information  was  not  suflScient  to  compel  him  to 
bring  in  the  ward's  person.  It  appeared  in  the  discussion  that  the 
information  was  not  sufficient,  and  the  Justices  state  what  it  is 
necessary  to  show  in  order  that  the  possessor  of  the  ward  shall  be 
placed  upon  his  defence.  At  that  time,  it  seems  if  an  '^  office'' 
had  not  been  found  for  the  King,  it  must  have  been  stated  in  the 
information,  that  the  infant's  ancestor  had  died  in  the  homage  of 
the  King,  or  that  the  King  had  been  in  possession  of  the  person 
of  the  ward.  It  was  said  by  Choke,  J.,  that  such  an  information 
could  be  made  by  parol ;  that  the  party  who  filed  it,^  that  is,  the 
guardian  in  fact^  can  amend  by  parol  a  written  information,  and 
that  when  it  becomes  sufficient,  the  opposite  party  must  respond. 
Then  the  ward  is  delivered  to  the  Court,  and  the  Court,  who  is 
**  the  third  person,"  shall  deliver  him  to  one  of  the  Masters  in 
Chancery,  in  the  custody  of  the^  Lord  Chancellor,  until  the  right 
is  determined.'  We  are,  unfortunately,  deprived  of  an  account 
of  the  rest  of  the  case,  because  on  the  adjourned  day  ^'  Richard 
Plantagenet  claimed  to  be  King  of  England,  and  on  the  same  day 
proclaimed  the  day  of  his  coronation,  by  force  of  which  all  the 
Courts  of  England  were  discontinued."  The  case  proves,  that 
informations  were  used  to  establish  title  to  wardship ;  that  the 
guardian  in  fact,  claiming  title,  controlled  the  proceedings  by 
making  use  of  the  name  of  the  King.  It  was  substantially  a 
question  between  one  supposed  guardian  and  another.  The  reasons 
given  for  the  interference  were  imdoubtedly  narrow.*  The  fact 
remains,  that  in  certain  cases,  on  general  principles  of  equity 
jurisprudence,  an  information  was  proper  to  establish  title  to  a 
ward.  It  is  now  settled  that  the  jurisdiction  of  the  Court  is 
exercised  by  the  Chancellor,  as  a  part  of  the  general  delegation 

I  Such  a  person  would  now  be  oalled  **  relator."  Nearly  eyery  prinoiple  now 
Applied  to  informations  in  Chanoery,  is  found  in  these  old  cases. 

s  The  subject  is  spoken  of  by  Choke  as  though  it  were  perfectly  fkmiUar  law 
There  is  proof  that  he  was  well  acquainted  with  the  rules  prevailing  in  Chancery 

9  Dower  could,  at  that  time,  be  recovered  in  Chancery  only  in  the  case  of  "  King's 
widows,"  or  those  whose  husbands  held  directly  of  the  King.  Tear  Book  1  H.  VU 
18;  4  Id.  1. 


Digitized  by  VjOOQIC 


1 


392  THE  JURISDICTION  OF  THE  COUET  OP  CHANCERY 

of  the  authority  of  the  Crown  by  virtue  of  his  office,  without  any 
special  warrant.* 

The  statement  of  Sir  Joseph  Jekyll  seems,  therefore,  wamuited 
by  way  of  analogy.  Speaking  of  the  power  of  the  King  orer 
infants,  he  says,  ^*  In  like  manner,  in  the  case  of  charity,  the 
King,  pro  bono  publico,  has  an  original  right  to  superintend  the 
care  thereof,  so  that,  abstracted  from  the  statute  of  Elisabeth 
relating  to  charitable  uses,  and  antecedent  to  it,  as  well  as  since, 
it  has  been  every  day's  practice  to  file  informations  in  Chancery, 
in  the  Attomey-G-enerars  name,  for  the  estMishment  of  charities.' 
Lord  Somers  had  said  before  him,  that  there  were  several  things 
which  belonged  to  the  King  as  pater  patricBj  and  fell  under  his 
care  and  direction,  as  infants,  charities,  &c.^ 

III.  A  like  inference  is  to  be  drawn  from  the  practice  in  the  Star 
Chamber  and  Court  of  Wards.  Crompton  continually  illustrates 
Star  Chamber  practice  by  that  in  Chancery.  The  defendant  was 
called  into  that  Court  by  subpoena.*  Cases  were  presented  on  bill 
or  information  to  the  Chancellor,  for  the  King.*  When  the  pro- 
ceeding was  between  one  individual  and  another,  it  was  by  bill  in 
analogy  to  suits  in  Chancery;  in  other  oases,  by  information. 
The  forms  of  practice  are  so  much  alike,  that  Crompton  continih 
ally  makes  reference  from  one  to  the  other.  "  For  commission  of 
rebellion,  (see  Chancery)."*  A  case  of  charitable  uses  was  pre- 
sented in  the  Star  Chamber  in  the  forty-fourth  year  of  EliiabetL 
concerning  the  poor  of  a  parish.'  This  could  not  have  been  done 
under  the  statutes  of  Elizabeth,  for  the  Star  Chamber  is  not  men- 
tioned in  the  act,  and  must,  as  it  would  seem,  have  taken  place  by 
information,  according  to  what  has  already  been  said  of  the  sys- 

1  Story's  Equity  Jurispradenoe,  Redfield's  Edition,  1861,  and  cases  oiied. 
>  Eyre  vs.  Shaftesbury,  2  P.  Wms.  119. 
»  Cary  »».  Bertie.  2  Vem.  342. 

^  Crompton  on  the  Jurisdiction  of  the  Courts,  written  in  1594,  p.  29. 
A  Id.  p.  84.     See  bill  ou  information  al  Chauncellor  pur  le  roy. 
<  Id.  p.  82. 

T  Banister's  Case  in  the  Star  Chamber,  44  Elis. ;  Duke  on  Charitable  Uses, 
Reading,  189. 
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torn  of  practice.  The  case  was  as  follows :  a  gift  was  made  to  a 
parson  and  his  successors  to  the  use  of  the  poor  of  the  parish ;  the 
parson  made  a  lease  for  thirty  years ;  the  lessee  did  not  perform 
the  use,  and  the  poor  made  an  entry.  It  was  resolyed  that  the 
^ift  w€u  goodf  and  that  the  lease  for  so  many  years  was  good  also, 
notwithstanding  the  statute  18  Eliz.  cap.  10,^  because  it  could  not 
tend  to  the  impoverishment  of  the  parson's  successor,  insomuch 
u  it  was  given  to  a  charitable  use.  This  shows  that  the  Court 
eMtablished  the  use,  and  also  that  it  was  regarded  as  a  trust  in  the 
parson.  Most  of  the  Star  Chamber  cases  of  this  kind  would  be 
decided  by  the  Chancellor  without  assistance. 

So  in  the  Court  of  Wards,'  informations  were  employed  to 
establish  uses  in  favor  of  infants  who  were  wards  of  the  Sang  or 
Queen.  The  ordinary  process  in  that  Court  was  by  bill,  when  an 
infant's  rights  were  to  be  protected  by  information  filed  by  the 
King's  Attorney.  In  this  manner  the  infant  obtained  a  decree 
establishing  his  right  against  feoffees.' 

rV*.  The  policy  and  condition  of  England  were  altogether  favor- 
able to  the  enforcement  of  every  gift  in  charity.  At  an  early 
period  there  was  an  opportunity  to  test  the  principles  of  English 
Kings  and  Barons  upon  this  topic.  The  great  military  order  of 
Knights  Templars  had  been  dissolved,  and  the  question  arose 
whether  the  lands  which  had  been  given  to  them  for  the  defence 
of  the  church  and  for  ^^  liberal  alms-giving,"  (largitionem  magni- 
ficam)  should  escheat  to  the  King  and  divers  other  lords.  The 
judges  had  been  asked  whether  these  lords  could  retain  these 
lands  by  the  law  of  the  realm,  and  with  9afe  conscience.  They 
had  warily  and  cautiously  replied  that  they  could  retain  them  by 

1  This  Btatnte  prevented  parsons,  among  others,  from  making  leases  in  ^uch  a 
manner  as  to  impoverish  their  successors.  Any  lease  made  by  them  could  not 
exceed  twenty-one  years. 

s  This  Court  was  created  in  the  reign  of  Henry  VIII.  (82  Id.  c.  46),  to  take  over- 
sight of  the  a£Fiair8  of  infants,  **  natural  fools,"  &o.,  and  this  class  of  cases  were 
withdrawn  fkt>m  Chancery  while  that  Court  continued. 

s  Boydell  ve.  WalthaU,  88  and  84  Elii.,  Moor  Rep.  722 ;  Oeorges  vc  Stanfield, 
Id.  718;  Forster's  Case,  Id.  717. 
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the  law  of  the  realm.  Upon  a  great  conference,  it  seemed  good 
to  these  noblemen  assembled  in  Parliament,  for  the  health  of  their 
souls,  and  for  the  discharge  of  their  consciences,  that  these  lands 
should  not  escheat  nor  pass  by  inheritance  to  private  persons,  but 
that  they  should  be  devoted  forever  to  the  pious  uses  for  which 
they  were  originally  granted.  The  titles  which  had  already  vested 
at  law  were  divested  by  this  act,*  and  the  lands  were  conferred 
upon  the  Brethren  of  the  '*  Hospital  of  St.  John  of  Jerusalem'*  to 
the  same  uses  for  which  they  were  originally  granted.  This  is  a 
dear  instance  of  the  application  of  the  principles  of  equity  juris- 
prudence concerning  charities.  The  great  trusts  were  not  to  fail 
for  want  of  a  trustee.  It  is  true  that  the  power  of  Parliament 
was  invoked,  but  the  boundaries  between  the  jurisdiction  of  the 
Courts  of  Equity  and  Parliament  in  respect  to  uses,  were  not 
closely  drawn  for  a  century  or  more  afterwards.  So,  says  Mr. 
Boyle,  ^' when  we  find  in  books  of  ancient  date  applications  talked 
of  to  Parliament,  we  naturally  at  the  present  day  transfer  our 
ideas  to  Courts  of  Equity  as  the  more  appropriate  tribunals."' 

The  same  principle  was  applied  by  the  Court  of  Chancery  in 
England  at  our  revolution,  when  the  College  of  William  and  Mary 
in  Virginia  had  passed  under  our  control.  The  college  having 
ceased  to  be  an  English  corporation,*  a  new  arrangement  was 
made  in  respect  to  charitable  trusts  previously  held  by  it. 

The  condition  of  England  for  centuries  made  it  her  imperative 
duty  to  provide  for  the  poor.  Statutes  were  continually  passed 
to  arrest  the  evils  growing  out  of  the  fact  that  ^'  stalwart  and 
valiant  beggars"  imposed  upon  the  public,  and  the  unfortunate 
poor  had  no  means  of  support.  A  list  of  the  statutes  from  the 
earliest  period  to  the  time  of  James  I.,  will  be  found  in  our  note.* 

1 17  Ed.  II.,  Stat.  2,  a.  d.  1824 ;  1  Statutes  of  the  Realm,  194. 

s  Boyle  on  Charities,  267.     See  also  1  Spence  £q.  Jurisd.  882. 

*  Attorney-General  vs.  Mayor  of  London,  1  Brown  Ch.  Gas.  171. 

«  See  28  £.  III.  o.  7  ;  7  B.  II.  c.  5 ;  12  do.  c.  7,  8,  9,  10;  11  H.  VII.  c.  2;  19 do 
c  12;  22  H.  VIII.  c.  12;  27  H.  VIII.  c.  26;  28  H.  VIII.  o.  6;  81  H.  VIIL  c  7; 
38  H.  VIIL  o.  17 1  87  H.  VIIL  c.  28 ;  1  Ed.  VL  c.  8 ;  14  ElU.  o.  6 ;  89  Elis.  e.  4; 
48  Elis.  0.  9. 
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The  statesmen  of  that  time  were  busily  occupied  with  the  perplex- 
ing problems  concerning  the  care  of  the  poor,  even  before  the 
dissolution  of  the  Monasteries.     The  first  statute  of  Henry  VIIL 
regarding  them,  was  passed  five  years  before  dny  of  the  Monas* 
teries  were  dissolved.     The  preamble  speaks  of  ^'  the  great  and 
excessive  number  of  vagabonds  and  beggars."    The  second  statute, 
passed  before  even  the  smaller  Monasteries  were  broken  up,  pro- 
vided for  the  collection  of  alms  to  be  gathered  upon  .every  holy 
day  or  festival  day  by  the  churchwardens,  for  the  poor  and  impo- 
tent sick,  and  no  money  was  to  be  given  in  alms  except  so  far  as 
it  was  contributed  in  this  way.     All  persons  who  were  bound  to 
pay  sums  in  behalf  of  the  poor  could  legally  dispose  of  it  in  this 
manner.     The  statute  is  very  extended  and  detailed,  and  shows 
that  the  dissolution  of  the  Monasteries  could  not  have  been  the 
cause,  of  the  beggary  of  the  country,  though  it  undoubtedly  aggra- 
vated it.^     Is  it  reasonable  to  suppose  during  this  long  period  of 
years,  while  the  State  was  straining  every  nerve  to  support  the 
poor,  teasing  and  compelling  the  people  to  be  benevolent,  allowing 
no  Sunday  of  the  year  to  elapse  without  a  contribution  in  their 
behalf;  can  it  be  supposed,  we  say,  that  devises  or  legacies  to 
this  unfortunate  class  should  be  left  without  enforcement  ?     It  is 
morally  certain  that  legislation  would  not  have  been  delayed  so 
long  if  there  were  no  remedy  by  judicial  decree.     Donors  of 
charities  must  have  known,  or  must  have  supposed  that  a  judicial 
remedy  existed.     Thus,  in  the  year  1572,  land  was  granted  for 
charitable  purposes  to  several  feoffees,  on  their  failure  to  ntch 
perBons  aa  the  lord  keeper  should  decree  upon  complaint^  and  on 
their  failure,  to  the  use  of  the  Crown  to  grant  the  same  to  charitable 
uses.*    Unless  the  Court  of  Chancery  had  an  inherent  jurisdiction 
upon  this  subject,  can  we  imagine  such  a  will  to  be  made  twenty- 
five  years  before  the  statutes  of  Elizabeth  7     The  language  seems 
to  indicate  the  two-fold  remedy  by  bill  and  information. 

The  statutes  of  Chantries  cannot  be  urged  against  this  view. 

1  Fronde  in  his  excellent  view  of  the  state  of  England  at  this  period,  takes  this 
riew.     1  Hist.  pp.  74-84. 

*  Endowed  Charities  of  London,  p.  141. 
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Their  object  was  to  vest  property  given  to  superstitions  uses  in  ike 
Grown.  It  is  true  that  the  language  of  the  first  one,  passed  in  the 
reign  of  Henry  VIII.,  was  far  more  sweeping.  It  would  appear 
from  its  phraseology  to  have  been  the  object  to  vest  all  charities 
in  the  King.  This,  however,  was  not  the  true  intent  of  the  legis- 
lature. Fronde  well  explains  it.  The  minds  of  men  had  beei 
thrown  into  such  a  ferment  by  the  dissolution  of  the  monasteries, 
that  they  were  seeking  to  resume  all  the  property  which  they  kid 
previously  devoted  to  charitable  uses,  &;c.  It  was  therefore  t 
measure  of  policy  to  vest  this  property  in  the  King,  subject  to  t 
re-appropriation  of  it  by  him  to  charitable  purposes/  The  tnith  of 
this  statement  is  evinced  by  the  later  statutes  passed  in  the  reign  of 
Edward  VL  and  Elisabeth.'  In  these  acts,  the  rights  of  the  poor  t» 
any  endowments  were  carefully  protected,  and  in  the  latter  one  the 
Queen  was  authorized  to  convert  property  given  for  saperstitioo 
uses  to  charitable  purposes.  The  ostensible  design  of  the  act  ina 
to  reform  charities,  not  to  confiscate  them.  As  Lord  Coke  saji, 
in  arguing  Porter's  case,  '^No  time  was  so  barbarous  as  to  aboM 
learning,  nor  so  uncharitable  as  to  prohibit  relieving  the  poor." 

The  decisions  of  the  courts  always  conformed  to  this  view;  they 
distinguished  between  good  and  superstitious  uses  in  the  same 
instrument.'  So,  if  a  charitable  and  superstitious  use  were  con- 
nected,  and  the  principal  object  was  charitable,  it  was  upheld. 
Thus,  where  the  use,  upon  a  devise  made  in  12  H.  VI.,  was  to 
sustain  poor  men  to  pray  for  the  soul  of  the  dead,  it  was  held  that 
though  the  direction  was  superstitious,  the  use  for  the  poor  must 
be  supported,  and  that  it  was  valid.^ 

The  inference  is,  that  charitable  uses  of  all  kinds  were  estab* 
lished  and  enforced.  There  was  a  method  in  the  law  by  whidi 
they  could  be  established,  and  every  inducement  in  the  facts  of 
England's  condition  to  cause  the  method  to  be  put  in  exercise. 

1  4  Hist.  486,  487. 

s  1  Ed.  VT.  0.  14 ;  1  Elii.  e.  24,  see.  10. 

e  Partridge  m.  Turk,  Moor,  698,  88  EUi. ;  Porter's  Case,  1  Coke,  226. 
^  Case  of  the  Skinners  of  London,  24  tnd  26  Ells.,  in  the  Exchequer,  Moor  E 
129. 
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The  bearing  of  an  authority  showing  that  informations  were  used 
Tor  the  purpose  of  establishing  charitable  uses,  may  now  be  appre* 
oiate«[.  It  consists  in  a  statement  made  by  Sir  Francis  Moor,  who 
penned  the  statute  48  Eliz.,  and  whose  ^^  Reading"  upon  it  is  of 
tlie  highest  authority.  He  says:  ^^ There  is  given  to  the  Lord 
Chaneellor  a  directory,  declaratory,  additionary  and  compulsory 
power  by  this  statute,  which  he  may  exercise  upon  complaint  by  a 
party  ffrievedj  that  the  commissioners  iiave  not  pursued  their 
anthnrity.  A  party  grieved  is  whosoever  hath  honum  omt««inn, 
or  malarum  eomm%s9umy  by  the  decree,  whosoever  is  interested, 
and  hath  a  property  and  ownership  of  good%  and  lands  to  his  own 
use — whosoever,  by  the  decree,  hath  prejudice  either  in  law  or 
equity — ^is  'party  grieved,'  and  may  complain  by  bill."  On  ex- 
amining the  statute,  it  will  be  found  that  this  is  a  correct  exposition 
of  it.  The  language  is,  that  '^  a  party  grieved  may  proceed  by 
bill."  Sir  Francis  Moor  proceeds:  ^-^But  where  the  prejudice  is 
common  or  general,  there  every  man  may  complain  as  an  amicus 
euricBj  not  aa  a  party  grieved,  as  where  lands  are  given  to  repair 
bridges  or  highways,  which  are  public  easements,  any  man  may 
3omplain  if  the  decree  limit  the  use  to  any  other  purpose.^  It  will 
3e  observed  that  he  does  not  say  that  this  method  is  given  by  the 
statute,  and  it  is  not  to  be  found  there.  No  one  is  provided  for 
in  the  statute  but  the  party  grieved.  The  remedy  by  complaint, 
as  *'  amicus  cutub^'  must  therefore  have  previously  existed. 

Now,  complaint  by  any  one,  as  amie%is  curies^  is  an  information. 
Thus  it  was  said  in  an  early  case  in  the  Exchequer  Chamber,  by 
all  the  Judges,  that  any  man  can  show  a  fact  in  a  proper  case  to 
any  Court  which  the  King  hasy  as  amicus  euricSy  or  amic%LS  jurisy 
and  every  man  can  infiyrm  the  Court,  &c.  And  the  Chancellor 
said,  speaking  of  the  case  then  before  the  Court,  where  the  insuf- 
ficiency of  an  office  is  evident,  any  man  has  a  right  to  present  the 
matter  as  amicus  euricBy  but  where  it  is  not  evident,  then  no  one 
can  present  it  except  the  party  grieved^  taking  the  same  distinc- 
tion  in  the  year  1468  which  was  taken  in  reference  to  his  own 

1  Moor's  RMding  on  the  SUtute  of  GbariUblo  Uses,  Duke,  167.  Tbe  readiiig  it 
also  to  be  found  in  the  Appendix  to  Boyle  on  CkaiitieB. 
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Court  nearly  one  hundred  and  fifty  years  later.^  The  informaiao& 
could  be  made  either  to  the  Justices  or  to  the  King's  Attorney. 
Thus  proclamation  was  made  that  if  any  one  wished  to  inform  the 
Justices  or  the  Serjeants  of  the  King  for  the  King,  they  should  be 
heard.'  Sir  Francis  Moor  then  means  to  state  that  a  ehariiaiU 
use  of  a  general  nature  could  be  presented  to  the  Court  of  Chancery 
by  informationy  where  the  Commissioners  had  made  an  erroneous 
decree  in  establishing  a  charity.  This  statement  is  nearly  conton- 
poraneous  with  the  statute  of  Elizabeth,  for  Moor  wrote  within 
less  than  seven  years  after  it  was  enacted.  Duke  makes  a  state- 
ment, that  an  information  was  a  proper  proceeding  as  an  original 
method  in  Chancery,  to  enforce  a  charitable  use.  It  is  common 
to  treat  his  statement  as  of  little  value,  because  it  was  made  many 
years  after  the  statute  of  Elizabeth,  but  the  authority  of  a  con- 
temporaneous writer  of  Moor's  special  ability  in  this  particnlir 
branch  of  the  law,  cannot  thus  be  discarded. 

Symond's  case'  must  have  been  decided  upon  similar  principles. 
There  was  no  trtietee^  because  the  bargain  and  sale  was  void  for 
wan*  of  enrolment/  It  was  the  case  of  a  charity  enforced  after 
the  statute  of  uses  and  before  48  Elizabeth,  where  no  trustee  vu 
named,  and  must  have  been  by  information. 

If  any  one  denies  that  the  Court  had  an  original  jurisdiction  of 
this  kind,  he  may  be  pertinently  pressed  with  the  question,  when 
did  the  remedy  by  information  in  cases  of  charity  arise  7  It  has 
been  shown  that  informations  were  known  to  early  equity  juris- 
prudence; that  they  were  used  to  establish  uses  for  the  King; 
that  rights  of  wardships  were  also  acted  upon,  and  uses  belonging 
to  infants  in  ward  were  thus  enforced  ;  that  some  charitable  uses 
were  established  against  the  heir,  which  could  have  been  enforced 
in  no  other  way ;  that  they  were  numerous  enough  at  the  close  of 
the  reign  of  Queen  Elizabeth  to  justify  a  resolution  by  the  Judges; 
:hat  they  were  not  mentioned  in  the  statute  of  Elizabeth^  but  were 


1  Tear  Book,  7  Ed.  lY.  16,  case  11. 

s  Year  Book,  20  H.  YI.  88.    The  reporter  adds,  <*  But  no  cne  oame." 

s  P.  889,  supra. 

« Statute  27  H.  YIII.  o.  ir.  6. 
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ftt  once  employed  to  correct  erroneous  decrees  made  by  Commis- 
sioners in  establishing  charities,  and  a  few  years  later  were 
common  for  the  purpose  of  establishing  charitable  uses.  Is  there 
any  other  instance  in  the  law  in  which  a  remedy  sprung  suddenly 
into  existence  ?  Are  not  all  other  remedies,  unless  given  directly 
by  statute,  clearly  of  a  historic  character  ? 

Finally,  it  is  no  slight  argument  in  favor  of  this  view,  that  the 
dicta  of  so  many  distinguished  English  Judges  may  be  found  in  its 
favor.  'Though  not  authority,  they  are  valuable  as  representing 
the  traditions  which  had  come  down  to  them.  Among  these  we 
find  the  names  of  Justice  Bridgman,  Lord  Somers,  Sir  Joseph 
Jekyl,  Lord  Northington,  Lord  Hardwicke,  Justice  Wilmot,  Lord 
Sedesdale,  and  Lord  St.  Leonards.  On  the  other  side  is  Lord 
Loughborough,  who  mainly  relies  upon  the  negative  evidence  of 
Porter's  case.  In  that  case  land  had  been  devised  to  A  upon 
condition  to  perform  a  charitable  use.  The  condition  was  broken, 
by  making  a  lease,  and  the  heir  of  the  devisor  entered  for  the 
breach,  and  conveyed  to  the  Queen,  for  the  purpose  of  having  the 
charity  enforced,  as  some  think,  though  apparently  without  reason. 
The  Queen  then  brought  an  information  in  the  Court  of  Exchequer, 
against  the  lessee,  for  intrusion.  It  is  urged  that  if  the  remedy 
by  information  in  Chancery  had  then  existed,  it  would  have  been 
selected  by  the  Queen's  advisers  instead  of  this  circuitous  process. 
It  must,  however,  be  remembered,  that  the  heir  had  a  legal  right 
to  enter  for  breach  of  a  condition  concerning  charities.  This  right 
was  given  by  an  express  statute  already  referred  to.*  It  does  not 
appear  that  he  intended  to  have  the  charity  enforced,  but  probably 
meant  to  claim  his  strict  right.  No  trace  of  the  present  existence 
of  the  charity  (Nicholas  Gibson's)  is  to  be  found  in  the  book  called 
"Endowed  Charities  of  London."  If,  then,  all  the  weight  is  given 
to  Porter's  case  which  can  possibly  be  claimed  for  it,  it  does  not 
eoiKtradiet  the  authorities  or  invalidate  the  arguments  ui:ged  upon 
the  other  side  of  the  question.'    Even  after  the  statute  of  Eliza- 

1 18  S.  I.,  e.  41. 

s  Lord  Loaghborongh  seems  to  talk  ai  random  of  thii  eaae.    Ae  flays  the  eauao 
vaa  tried  upon  an  ^i$etm«nt  brought  by  the  heirs,  when  the  proceeding  was  initi 
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beth  the  heir  could  enter  for  breach  of  condition  in  cases  of 
charitable  uses.  As  it  could  not,  for  that  reason,  be  urged  that 
there  was  then  no  other  method  of  procedure,  so  Porter's  case 
does  not  prove  that  the  method  adopted  there  was  the  only  one 
practicable.^ 

On  the  whole,  we  may  safely  agree  with  Lord  Redesdale,  when 
he  says,  in  substance,  that  the  King,  as  parens  patricey  calls  upoD 
his  courts  of  justice  to  take  care  of  those  who  cannot  take  care 
of  themselves ;  not  only  of  infants,  but  of  the  sick  and  impotent 
poor.*    This  is  done  in  the  regular  course  of  judicial  procedure. 

It  is  commonly  stated  by  the  writers  of  text  books,  that  gifts  to 
unincorporated  bodies  are  not  to  be  enforced  by  the  Court  of  Chan* 
eery  a$  $uch  unless  a  trustee  is  interposed,  and  a  passage  from  Lord  > 
Eldon's  opinion  in  the  case  of  Moggridge  vs.  ThackweU^  3  Yesey 
35,  is  usually  cited  to  sustain  this  view :  '^  The  general  principle 
thought  most  reconcilable  to  the  cases  is  that  where  there  is  a  gene- 
ral indefinite  purpose,  not  fixing  itself  upon  any  object,  <u  thit  in  a 
degree  doeiy  (meaning  the  case  before  him,)  the  disposition  is  in  the, 
King  by  sign  manual;  but  where  the  execution  is  to  be  by  a  trust 
with  general  or  some  objects  pointed  out,  then  the  court  will  take^ 
the  administration  of  the  trust."  Lord  Eldon's  meaning  has  been 
misapprehended.    He  was  endeavoring  to  distinguish  between  caees 
where  the  intention  of  the  testator  could  not  be  ascertained,  an(i^ 
where  it  could  be  determined  by  judicial  interpretation.     Thus  he 
said,  in  the  same  connection,  that  the  will  was  in  that  case  in  a  degree 
definite.    The  language  of  the  will  was,  that  the  '^  executor  was  to 
dispose  of  the  property  in  such  charities  as  he  thought  fit,  recom- 
mending poor  clergymen  who  have  large  families  and  good  charac- 
ters."    If  such  language  is  ^'in  a  degree  definite,"  it  is  not  difli- 
cult  to  understand  what  he  meant  by  ^^an  indefinite  purpose."  In 
another  passage  of  the  same  judgment  he  says:  '^  When  money  is 
given  to  charity  generally,  without  trustees  or  objects  selected,  the 

tuted  on  bebalf  of  the  Qaeen.     He  must  hare  explained  Porter'a  oase  wiUiMi 
examining  it.    Attorney-General  vt.  Bowyer,  8  Yes.  726. 

1  Berd  tw.  Robinson,  New  Benloe  Rep.  171,  (2  Oar.) 

•  Id.,  IJNighN.  6.  a47. 
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King  is  constitutional  trustee,"  thus  intimating  that  where  either 
was  designated,  the  charity  could  be  enforced  by  the  court.  Besides, 
\t  he  had  any  other  meaning,  his  statement  is  not  exhauBtivej  for  he 
does  not  include  in  his  propositions,  in  any  form,  the  case  where  the 
object  was  measurably  definite^  such  as  the  poor  of  a  parish,  and  no 
trustee  was  selected.  This  can  be  readily  perceived  by  a  careful 
perusal  of  the  passage.^  The  reporter  undoubtedly  has  failed  to  give 
his  exact  language.  The  passage  perhaps  should  read,  '*  except 
that  where  the  execution  is  by  a  trustee,  with  general  or  some 
objects  pointed  out,  the  court  will  execute  the  trust."  The  state- 
ment is  then  symmetrical,  consistent  with  other  parts  of  the  judg- 
ment, in  harmony  with  his  main  argument,  and  is  confined  to 
general  and  indefinite  gifts.  His  proposition  is  at  best  a  mere 
dictum,  to  which  undue  weight  has  been  attached,  for  he  lays  no 
stress  upon  it  himself,  and  is  characteristically  dissatisfied  with 
it.  The  authorities  and  the  reason  of  the  thing  are  essentially 
opposed  to  the  idea  that  a  trustee  is  necessary.  There  is  a  crowd 
of  decisions  that  sustains  the  doctrine,  that  if  a  trustee  dies  before 
the  testator,  or  is  removed  before  his  death,  the  court  will  execute 
the  trust,  though  only  the  shadow  remains.'  Is  it,  then,  reason- 
able, if  the  intent  was  clear  and  no  trustee  happened  to  be 
named,  that  a  different  conclusion  should  be  reached?  Truly, 
as  Justice  Wilmot  says,  '^  that  would  be  too  fine  a  thread  to  hang 
this  matter  upon."'  But  there  are  distinct  authorities  both  before 
and  after  the  statutes  of  Elizabeth  in  favor  of  holding  the  heir  as 
trustee.  Nothing  can  be  more  decisive  than  Symond's  case  before 
noticed.  The  following  cases,  after  the  statute,  have  been  noted : 
A  testator  had  appointed  that  lands  and  goods  should  be  sold  for 
charitable  uses,  but  did  not  say  by  whom  the  sale  should  be  made : 
the  sale  was  decreed.^  lliis  took  place  under  the  first  statute. 
The  result  after  the  statute  was  precisely  the  same  as  that  in 
Symond*8  case  before.     So  where  a  devise  was  made  to  a  curate. 

A  Moggridge  va.  ThaokweU,  p.  8S. 
s  The  oases  are  coUeeted  in  Hill  on  Tniftees,  461. 
<  WUmot's  Opinions,  p.  28. 
«  Steward  v$.  Germyn,  41  EHi.,  Duke,  79,  ease  22. 
Vol.  10.— 26 
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and  to  all  that  should  serve  the  cnre  after  him,  though  the  curate 
was  not  able  to  take  by  devise,  for  want  of  being  incorporate,  and 
hisrving  succession,  yet  the  Lord  Chancellor  (Nottingham)  decreed 
that  the  heir  of  the  devisor  should  be  seised  in  trust  for  the  curate 
for  the  time  being.^  Other  cases  have  been  cited  of  a  similar 
nature.  As  soon  as  the  trust  was  established,  the  court  cuuld 
regulate  the  charity  and  appoint  new  trustees  from  time  to  time, 
decreeing  new  conveyances.* 

When  the  charity  is  purely  indefinite,  such  as  the  poor  at  large, 
and  no  trustee  is  interposed,  it  can  only  be  enforced  by  the  exer- 
cise of  prerogative  power.     Upon  whatever  theory  the  Unglisk 
monarch  delegates  this  power  to  the  chancellor,  it  clearly  conld  not 
be  adopted  under  our  system  of  jurisprudence.     The  function  of 
the  courts  is  to  ascertain  the  meaning  of  the  testator  by  well-settled 
rules  of  interpretation.     When  the  intention  cannot  be  learned  in 
this  manner,  their  duty  is  at  an  end ;  conjecture  is  not  to  take  the 
place  of  science.     When  interpretation  ends,  prerogative  begins: 
but  this  authority  is  not  to  be  assumed  by  the  courta.     Similar 
reasons  would  cause  us  to  discard  that  peculiar  cy  pres  doctrine  by 
which  funds  given  in  support  of  a  charity,  in  case  that  it  is  illegal 
or  impracticable,  are  perverted  from  the  design  of  the  founder, 
under  pretence  of  observing  his  general  intention.     Though  this 
was  the  rule  at  common  law,  the  ^^  general  intention"  of  the 
testator  is  not,  as  a  matter  of  principle,  the  subject  of  jndidal 
cognisance.    But  no  difficulties,  growing  out  of  a  want  of  corporate 
capacity  or  of  the  want  of  a  technical  trustee,  should  stand  in  th* 
way  of  eflfectuating  the  well-ascertained  intention  of  the  donor. 
When  the  charity  is  altogether  indefinite,  it  is  not  enforced  evea 
(n  England.' 

(to  bb  concluded  in  thb  next  numbbr.) 

^  2  Ventris,  849.    In  Chanoery. 
'  <  HiU  on  Trastees,  pMsim. 
>  The  esMB  of  this  kind  are  ooUoeted  In  18  Beavan,  89,  90^  9L 
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In  the  Mcu%achu$etU  Supreme  Judicial  Court — January  Term^ 

A.  D.  1861. 

WHITMORB  V$.  SOUTH  BOSTON  IRON  COMPANT. 

I.  W]i«Te  a  eontract  is  made  by  written  tsorrespondeaoe  solely ,  it  maBt  be  treated 
as  a  contjraot  in  writing,  not  sulject  to  addition  or  alteration  by  proof  of  the  aoto, 
declarations,  and  intentions  of  the  parties  aliunde. 

1  Bat  it  is  competent  to  show  that  the  parties,  subsequent  to  entering  into  the 
same,  consented  to  waive  any  of  its  provisions,  and  to  substitute  others  in  their 
stead. 

8.  But  an  additional  warranty,  not  expressed,  or  implied  by  its  terms,  that  the 
article  sold  is  fit  for  a  particular  use,  cannot  be  added,  either  by  implication  of 
law  or  parol  proof. 

4.  Nor  oan  the  qnestion  whether  smeh  warranty  is  fairly  to  be  inferred,  flrom  the 
Implication  of  the  terms  of  the  written  contract  to  its  subject-matter,  or  from  the 
attending  circumstances,  be  submitted  to  the  jury ;  they  should  be  instructed 
thai  no  such  warranty  exists  in  the  case. 

5.  A  contract  to  manufacture  **  retorts  like  the  one  before  furnished'*  imports  more 
than  likeness  in  **  size,  shape,  and  exterior  form."  It  has  reference  to  the  mate- 
rial and  workmanship. 

6i  Sneh  a  contract  cannot  be  controlled  by  proving  a  custom  in  the  vicinity  of  tht 
transaction,  that  foonders  shall  not  be  held  to  warrant  their  manufacture,  nnlesA 
by  express  contract ;  or,  in  case  of  apparent  defects,  and  the  absence  of  any 
express  agreement^  that  they  shall  have  their  castings  returned  in  a  reasonable 
time,  and  the  right  to  replace  them  by  new  ones. 

7.  The  rule  of  damages  for  not  famishing  manufactured  articles  according  to  con- 
tract is  the  difference  in  value  between  those  actually  furnished,  and  such  as 
ahevJd  have  been,  unless  they  were  to  have  been  fiimished  for  a  particular  use 

Contraet. — The  declaration  alleged  that  the  plaintiffs  were 
formerly  partners  with  William  T.  Hawes,  now  deceased,  and 
engaged  with  him  in  the  manufacture  of  coal  oil  at  East  Boston ; 
that,  in  the  early  part  of  1858,  the  plaintiffs  and  Hawes  employed 
the  defendants  to  manufacture  for  them  eighteen  iron  retorts,  to 
be  used  at  their  works  in  East  Boston,  for  the  purpose  of  extract- 
ing oil  from  coal,  for  the  price  of  $100  each,  and  the  retorts  were 
manufactured,  and  the  price  was  paid ;  that  subsequently  the 
retorts  were  set,  and,  when  applied  to  use,  proved  defectiye  and 
imperfect  in  their  construction,  and  began  to  crack  and  leak,  cauA 
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ing  not  only  the  loss  of  the  retorts  tkemselves,  but  a  loss  of  oi 
labor  and  fuel,  an  interruption  of  business,  and  the  expense  of 
removing  the  retorts  and  replacing  them  with  others.     The  otner 
facts  in  the  case  sufficiently  appear  by  the  opinion  of  the  court 

A,  A.  Rannetfy  for  defendants. 

J.  O:  Abbott  and  0-.  H.  Pre$ton,  for  plaintiffs. 

The  opinion  of  the  Court  was  delivered  by 

Chapman,  J. — The  court  are  of  opinion  that  the  rulings  of  the 
trial  were  erroneous  in  several  important  particulars. 

1.  The  contract  between  the  parties  was  made  in  writing,  and  is 
contained  in  the  letter  of  the  defendants  to  Hawes,  and  his  reply. 
As  soon  as  the  defendants  assented  to  the  modifications  stated  in 
the  reply,  the  contract  was  complete.  In  construing  the  contraet, 
the  Judge  ruled  that  the  words,  "  like  the  one  furnished  you  in 
February,"  did  not  apply  to  quality,  but  only  to  shape,  exterior 
form,  &c.  But  the  Court  are  of  opinion  that  this  is  too  restricted 
a  construction  of  these  words.  They  do  not  apply  to  weight, 
because  the  weight  is  expressly  designated ;  but  they  apply  to  the 
material ;  and  this  should  not  only  be  iron,  but  the  same  kind  of 
iron  that  was  used  in  the  sample  referred  to ;  and  they  also  apply 
to  the  quality  of  the  workmanship,  which  should  be  like  that 
referred  to.  The  language  implies  that  the  iron  shall  be  merchant- 
able of  its  kind :  Q-ardiner  vs.  Q-rayy  4  Camp.  144 ;  Shepherd  vs. 
PybuB,  8  Man.  &  Gr.  868 ;  Chit.  Con.  8th  Amer.  Ed.,  460,  But 
it  does  not  imply  that  the  retorts  shall  be  fit  for  the  particular  use 
alleged  in  the  declaration.  It  is  only  when  a  party  undertakes  to 
supply  an  article  for  a  particular  use,  that  he  is  held  to  warrant 
that  it  shall  be  fit  and  proper  for  that  purpose:  Chit.  Con.  450, 
and  cases  there  cited;  Brown  vs.  Hdgington,  2  Man.  &  Gr.  279; 
Dutton  vs.  O-errishy  9  Cush.  89.  When  the  contract  is  in  writing,  an 
additional  warranty,  not  expressed  or  implied  by  its  terms,  that  the 
article  is  fit  for  a  particular  use,  cannot  be  added  either  by  implica- 
tion of  law  or  by  parol  proof:  Chanter  vs.  Hopkins^  4  M.  4  W. 
899.     The  general  doctrine,  that  parol  evidence  is  inadmissible  to 
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vary  or  add  to  a  written  contract^  would  exclude  the  parol  proof; 
«nd  the  ordinary  doctrine  of  construing  contracts  by  adopting  the 
fair  import  of  the  language  which  the  parties  have  used  would 
i'xclude  such  warranty  by  implication  of  law.  Some  of  the  cases 
eited  are  also  authorities  on  this  point.  The  question  whether 
there  was  such  warranty  should  not  have  been  submitted  to  the 
jury ;  but  they  should  have  been  instructed  that  the  contract  of 
the  parties  did  not  contain  such  warranty. 

2.  The  instructions  given  to  the  jury  as  to  the  directions  given 
by  Messrs.  Hawes  &  Gessner  were  incorrect.  Th^  reply  of 
Hawes  to  the  defendants'  proposal  directed  the  making  of  the 
retorts  ^*  as  per  memorandum  and  terms  in  yours  of  March  29,  and 
directions  given  by  myself  and  Henry  Gessner."  Such  reasonable 
directions  as  he  and  Gessner  might  choose  to  give  would  come  within 
this  clause,  and  be  binding  on  the  plainti£fs.  The  plaintiffs  allege, 
as  one  of  their  grounds  of  complaint,  that  the  retorts  were  cast 
horizontally,  and  in  green  sand.  They  offered  evidence  tending  to 
show  that  the  retorts  were  thus  cast;  that  this  method  of  casting 
is  unusual  and  improper ;  that  a  horizontal  casting  is  much  more 
liable  to  cold-shuts,  blow-holes,  shrink-holes,  and  other  defects; 
and  that,  in  a  green  sand  casting,  the  liability  to  blow-holes  and 
shrink-holes  is  much  greater  than  in  a  dry  sand  casting.  In  reply 
to  this,  the  defendants  offered  evidence  tending  to  show  that,  when 
applied  to  by  Hawes  &  Gessner,  they  told  them,  and  that  it  was 
understood  mutually,  that,  if  they  made  them,  they  should  have  to 
cast  them  horizontally,  as  they  could  not  get  the  necessary  fixtures 
to  cast  them  vertically  in  season ;  that  they  began  to  cast  them, 
and  had  cast  a  number  horizontally  in  dry  sand,  when  Hawes  & 
Gessner  desired  them  faster,  and  were  told  by  the  defendants  that 
they  could  not  get  them  out  faster,  unless  they  cast  them  in  green 
sand,  and  if  so  cast  they  would  be  more  likely  to  contain  blow- 
holes, shrink-holes,  &c.,  and  thereupon  they  ordered  the  defendants 
to  cast  them  in  green  sand,  as  they  must  have  them ;  that  seven  were 
cast  in  green  sand,  and  horizontally — accordingly,  it  being  impos- 
sible to  cast  them  vertically  in  green  sand ;  that  all  those  cast  were 
east  horizontally,  and  some  of  them  in  presence  of  Hawes  and 
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Gessner,  one  or  both  of  them,  without  objection ;  that  they  fur- 
nished a  plan  specifying  the  dimensions  and  shape  and  thickneai 
of  the  retorts,  which  was  followed  by  the  defendants,  as  they 
claimed,  and  that  the  said  Gessner  examined  the  retorts. 

If  casting  the  retorts  horizontally  was  an  unusual  and  improper 
method,  such  casting  would  not  be  a  compliance  with  the  contract; 
and  no  conversation  which  was  had  prior  to  the  making  of  the  con- 
tract would  be  admissible  to  vary  the  writing.  The  casting  in 
green  sand  was  also  in  violation  of  the  written  contract,  which  pro- 
vides that  the  casting  shall  be  in  dry  sand.  But  Hawes  &  Gress- 
ner  might  waive  a  compliance  with  their  obligation  to  cast  the 
retorts  according  to  the  agreements  of  the  contract;  and  if,  becsose 
they  were  in  haste  to  get  the  work  completed,  or  for  any  other  rea- 
son satisfactory  to  them,  they  did  waive  their  rights  in  this  respect, 
and  consent  that  the  retorts  should  be  cast  horizontally,  and  in 
green  sand,  the  plaintiffs  are  bound  by  such  waiver  and  consent 
The  amount  of  their  knowledge  as  to  the  quality  of  iron,  and  as  to 
how  much  better  vertical  casting  is  than  horizontal  casting,  or  dry 
sand  casting  than  green  sand  casting,  is  immaterial ;  and  the 
instructions  on  this  subject  were  erroneous.  The  only  question 
wnich  was  material  is,  whether  they  or  either  of  them  did,  in  fact, 
direct  or  give  consent  to  the  use  of  the  green  sand,  and  the  method 
of  casting  horizontally,  as  adopted  by  the  defendants. 

8.  The  evidence  offered  to  show  that  there  was  in  Boston  and  its 
vicinity  a  custom,  that  founders  should  not  be  held,  in  the  absenDe 
of  an  express  agreement,  to  warrant  their  castings  against  any 
latent  defects ;  also,  that  there  was  a  custom  that  they  should,  in 
case  of  apparent  defects,  and  in  the  absence  of  any  express  agree- 
ment, be  entitled  to  have  the  castings  returned  in  a  reasonable 
time,  and  a  right  to  replace  them  with  new  ones,  was  properly 
rejected.  It  would  be  difficult  to  state  a  principle  which  would 
reconcile  all  the  numerous  decisions  that  have  been  made  on  the 
subject  of  local  customs  or  usages.  Stort,  J.,  in  the  Seho<mer 
Recmde^  2  Sumn.  569,  says :  ^*  I  rejoice  to  find  that  of  late  years, 
the  courts  of  law,  both  in  England  and  in  America,  have  been  dis- 
posed to  narrow  th?  limits  of  the  operation  of  such  usages  and 
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customs,  and  to  discontinue  any  further  extension  of  them."  In 
the  present  case,  the  usage  cannot  be  considered  as  forming  a 
part  of  the  contract. 

If  the  claim  of  the  plaintiffs  is  found  merely  in  an  implied 
warranty  that  the  retorts  should  be  fit  for  the  particular  usf 
alleged,  the  court  are  of  opinion  that  the  action  cannot  be  main- 
tained. If  it  is  to  be  further  prosecuted  on  the  ground  that  the 
contract,  as  interpreted  by  the  court,  has  been  broken,  then  the 
rule  of  damages,  if  the  action  is  maintained,  will  be  the  difference 
in  value  between  the  retorts  actually  furnished  and  such  retorts 
as  should  have  been  furnished.  This  is  the  rule  when  goods  are 
not  furnished  for  any  particular  use.  BartleU  vs.  Blanehardy 
13  Gray,  429. 

Exceptions  sustained. 


This  case  is  reported  in  the  forthcom- 
ing Tolame  of  Mr.  Allen's  Beports.  We 
hmTe  given  a  somewhat  more  extended 
head  note  to  the  case  than  that  furnished 
by  the  reporter^  with  a  view  to  bring  out, 
more  prominently,  the  important  points 
decided  by  the  Court.  And  to  enable  the 
profession  to  obtain  a  more  extended  and 
comprehensive  knowledge  of  the  present 
atmte  of  the  law  upon  the  qaestions  dis- 
posed  of  in  the  judgment,  we  have  been 
at  the  pains  to  bring  together,  in  a  brief 
note,  the  leading  oases  upon  the  several 
points  determined. 

L  In  regard  to  contracts  made  by  way 
of  correspondence,  there  can  be  no  ques- 
tion they  are  to  be  treated  as  contracts 
in  writing,  the  same  as  if  the  parties  had 
Induced  them  to  writing  when  both  were 
present.  But  the  precise  time  at  which 
the  contract  thus  entered  into  becomes 
binding  upon  the  parties,  has  been  a 
great  deal  discussed.  Mr.  Justice  Chap- 
man here  assumes,  t<hat  "as  soon  as  the 
defendants  assented  to  the  modifications 
stated  in  th«  reply,  the  contract  was  com- 
pleted," and  we  believe  the  assumption 
is  well  founded.   But  no  question  in  the 


law  of  contracts  has  been  more  strenu- 
ously debated,  both  by  the  Courts,  and 
by  elementary  writers,  than  this;  and 
since  the  discovery  of  the  electric  tele- 
graph, there  is  liable  to  come  in  an  ele- 
ment of  revoking  a  written  offer,  which 
before  did  not  exist.  An  offer  made  in 
absolute  terms,  and  dispatched  by  post, 
is  considered  as  irrevocable.  If  accept- 
ed unconditionally,  upon  its  arrival,  and 
immediate  notice  of  such  acceptance  dis- 
patched by  post,  in  return,  before  any 
notice  of  the  recall  of  the  offer  reached 
the  person  to  whom  it  ws  sent,  notwith- 
standing, in  the  mean  time,  the  party 
making  the  offer  had  changed  his  mind, 
and  had  dispatched  by  post,  a  letter  of 
recall,  which  was  received  in  due  course 
of  mail,  but  not  until  after  the  letter  of 
acceptance  had  been  sent.  Adams  m. 
Lindsell,  1  B.  &  Aid.  681 ;  Dunlop  m. 
HIggius,  1  Ho.  Lds.  Cas.  881 ;  Duncan 
V9.  Topham,  8  C.  6.  225.  This  is  now 
the  settled  rule  of  the  fingUsh  law. 

There  are  many  cases  in  the  booJcs 
which  have  attempted  to  maintain  a  dif- 
ferent rule,  but  they  have  not  been  satis- 
factory to  the  profession^  or  to  the  oommoa 
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sense  of  justice;  and  haTe,  therefore,  not 
been  followed.  The  case  of  Cooke  p«. 
Ozley,  8  T.  R.  653,  where  it  was  held, 
that  an  offer  agreed  to  be  good,  if  accept- 
ed by  a  given  time,  was  held  not  bind- 
ing, has  been  a  good  deal  discussed,  but 
has  never  been  well  received.  And  the 
case  of  McCullooh  vt.  The  Eagle  Insur. 
ance  Co  ,  1  Pick.  R.  277,  wherein  it  is 
held,  that  the  absolute  acceptance  of  an 
unqualified  offer  to  insure  at  a  rate  of 
premium  specified  in  the  offer,  is  ren- 
dered of  na  binding  effect,  by  the  com- 
pany having  dispatched  a  countermand 
of  their  offer  before  its  acceptance,  al- 
though not  received,  uutil  afterwanls,  by 
the  plaintiff,  has  never  been  regarded  as 
sound  law.  Such  a  view  implies,  as  stated 
by  Mr.  Justice  Met  calf,  in  his  well  known 
and  universally  admired  Essay  upon  the 
Law  of  Contracts,  20  American  Jurist, 
18,  19,  20,  21,  22,  that  no  contract  ever 
could  become  binding,  if  attempted  to  be 
made  by  way  of  correspondence. 

The  infirmity  of  all  this  argument  and 
attempt  at  reasoning,  against  the  com- 
mon sense  instincts  and  innate  sense  of 
justice  of  every  sound  mind,  is  illustrated 
by  Parker,  Ch.  J.,  in  McCulloch  w.  The 
Eagle  Insurance  Co.,  1  Pick.  R.  281, 
by  supposing  the  letter,  on  either  side, 
had  been  recalled  before  its  arrival,  by 
ay  exprest  outrunning  the  post,  from 
which  the  learned  Judge  concludes  it 
must  be  very  obvious  the  letter  must  be- 
come of  no  avaU,  as  it  clearly  would. 
And  so  it  has  very  justly  been  held,  in 
regard  to  an  offer  recalled,  before  its 
arrival,  by  a  counter  telegram.  Bank  of 
the  Republic  vi.  Baxter,  81  Vt.  R.  101. 
But  the  learned  Judge  does  not  seem  to 
have  here  comprehended,  that  unless  the 
offer  is  countermanded  before  its  arrival 
vnd  acceptance^  it  becomes  binding  as  a 
contract,  since  by  its  acceptance,  in  the 
manner  and  time  contemplated  by  its  au- 
thor, the  minds  of  the  parties  thus  meet, 


and  the  contract,  by  its  terms,  bteooM 
consummated,  and  any  other  constmetifla 
is  virtual  bad  faith.  The  oaaei  are  ver^ 
numerous  which  adopt  this  view,  m4 
will  be  found  carefully  digested  in  P^ 
kin's  £d.  Chit,  on  Cont.  8,  9, 10, 11, 11 
See  also  Averill  v«.  Hedge^  12  Conn.  R. 
424 ;  Redfield  on  Bailw.  78,  98,  9  ; 
Mactier  r«.  Frith,  6  Wendell,  116 ;  Haul- 
ton  V9,  Lycoming  Ins.  Co.,  5  Barr,  SSd; 
2  Kent.  Comm.  477;  Tayler  m.  Mer- 
ohanu'  Ins.  Co.,  9  How.  R.  890,whick  lael 
ease  is  directly  opposed  to  1  Pick.  R.  277. 

II.  In  regard  to  the  point  that  articki 
contracted  to  be  fUmished  for  a  par- 
ticular use,  must  be  suited  for  that  ate, 
it  is  now  perfectly  well  settled,  aliheo^ 
for  a  long  time  somewhat  questioiwi 
that  there  is  an  implied  warranty  to  tli&i 
effect.  The  authorities  are  very  ezt«- 
sively  collated  by  Bennett,  J.,  in  Brovi 
w.  Sayles,  27  Vt.  R.  227-282;  Howarf 
VM.  Hoey,  28  Wendell,  850 ;  Gallagher  n. 
Waring,  9  Wend.  R.  20;  CMtty  on  G«bl 
475,  and  cases  cited. 

III.  The  rule  of  law  in  regard  to  tkf 
precise  effect  of  the  local  usages  fta4 
customs  of  trade  and  business,  in  giviaf 
the  proper  construction  to  the  tenatof  a 
written  contract,  is  extremely  indeiait«. 
But  the  view  presented  by  the  ease  u 
which  this  note  is  attached,  is,  perhaps. 
liable  to  some  misconstruction.  No  rea- 
son is  given  why  the  us^e  offered  to  be 
proved  in  this  case  is  not  properly  re- 
ceivable :  and  the  only  case  cited,  aal 
that  with  marked  approbation,  is  Tht 
Schooner  Reeside,  2  Sumner,  569,  where 
Mr.  Justice  Story  approves,  what  be 
calls  the  tendency  of  modem  deeiaioas 
to  restrict  the  application  of  the  rale 
within  the  narrowest  limits.  Oae  might 
fairly  infer  from  this,  almcst,  that  the 
Court  did  not  regard  this  elaaa  of  rri- 
denoe'with  any  degree  of  favor.  Bat  the 
Court  clearly  did  not  so  inteiKL  Then 
is  no  other  source  from  which  the  Cevti 
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ierire  bo  much  aid  In  the  oonstruotion  of 
eoniraets,  since  the  meaning  of  all  lan- 
guage is  made  oot,  mainly,  from  the  im- 
plieations  growing  out  of  the  innumerable 
and  wholly  undefinable  additions,  which 
all  minds  naturally  and  necessarily  make 
to  the  mere  words  in  which  a  contract  or 
a  conTerwtion  is  expressed.  The  chief 
difference  between  a  terse,  clear,  and 
forcible  style  of  speaking  or  writing,  and 
one  that  is  complex,  diffuse,  and  feeble, 
eoBsists  chiefly  in  so  arranging  the  elep- 
sia,  as  that  all  minds  cannot  fail  to  supply 
St  readily,  and  always  in  the  same  man- 
ner. This  can  only  be  done  by  the  aid  of 
a  thorough  knowledge  of  the  customs  and 
naages  of  the  language,  of  the  place,  and 
of'  the  particular  business.  In  regard  to 
moat  of  these  there  will  be  no  contro- 
▼eray,  since  they  are  known  to  all,  and 
aeem  natural  and  familiar,  and  right 
But  when  we  are  offered  proof  of  one 
which  is  new  and  improbable,  and  which, 
therefore,  seems  unreasonable,  we  in- 
BtinotiTely  resist  it  But  this  resistance 
may  be  more  the  result  of  ignorance  in 
the  Courts,  than  of  any  clearly  defined 
principle.  We  mean,  of  course,  igno- 
rance in  regard  to  the  customs  of  a  par- 
ticular business.  For  instance,  most  in- 
experienced Judges,  upon  being  told  by 
a  railway  engineer  that  when  he  came 
ao  near  a  herd  of  cattle  upon  the  track, 
that  there  waa  no  chance  to  stop  the 
train  before  reaching  them,  or  to  hare 
them  get  off  the  track,  he  felt  it  his  duty 
to  crowd  steam  to  the  utmost  capacity 
of  his  machinery,  would  be  shocked  at  the 
audacity  and  temerity  of  such  a  man, 
and  of  such  a  witness.  But  this  feeling 
would  wholly  disappear,  upon  learning 
that  this  was  the  only  hopeful  course  to 
preserve  the  lires  of  the  passengers.  A 
thousand  similar  illustrations  in  regard 
to  the  course,  the  usages,  and  the  laws 
of  business,  in  reference  to  contracts, 
might  be  adduced. 


A  custom  or  usage  which  is  unreason 
able  or  in  contradiction  of  the  express 
terms  of  the  written  contract,  or  which 
is  only  occasional  and  not  universal  in 
the  place  and  time,  will  have  no  effect, 
is  entirely  well  settled :  Burton  vs.  Blin, 
28  Yt  R.  161;  Clarke  vt.  Roy  stone,  18 
M.  &  W.  762 ;  Roberts  vs.  Barker,  1  Cr. 

6  M.  808;  Boraston  V9,  Green,  16  East, 
71.  And  CTen  where  the  terms  of  a 
written  contract,  by  fair  implication, 
seem  to  exclude  the  operation  of  a  usage 
or  custom,  it  can  have  no  operation: 
Webb  V9.  Plummer,  2  B.  &  Aid.  746.  And 
this  is  nothing  more  than  the  fair  appli- 
cation of  the  rule,  that  written  contracts 
cannot  be  controlled,  or  varied  by  parol 
evidence.  Proof  of  usage  in  particular 
trades  has  been  received  to  show  the 
secondary  meaning  of  terms,  when  it  is 
obvious  the  terms  could  not  have  been 
used  in  their  primary  sense,  but  not 
otherwise,  the  Courts  feeling  bound  to 
give  language  its  natural  signification  in 
the  construction  of  contracts,  unless  that 
will  lead  to  absurd  consequences.  This 
is  unquestionably  opening  a  wide  field 
for  the  discretion  of  Courts  in  regard  to 
the  effect  of  such  usages,  but  it  is  now 
universally  adopted  in  regard  to  the  con- 
struction of  wills,  and  other  written  in- 
struments, as  far  as  we  know :  Wigram 
on  Extrinsic  Evidence,  Prop.  iii.  p.  42, 
and  cases  cited;  Chitty  on  Cont.  104 
et  seq. ;  Redfield  on  Railw.  52,  68,  and 
cases  cited,  and  especially  the  opinion 
of  Lord  Denman,  in  Humfrey  vt  Dale, 

7  Ellis  &  Bl.  266.  From  the  opinion  of 
the  learned  ju(lge  here,  and  from  the 
whole  course  of  modem  decisions,  it  is 
obvious  the  tendency  is  to  receive  evi- 
dence of  usage  and  custom,  both  local 
and  general,  instead  of  being  narrowed, 
is  now  admitted  with  more  freedom  than 
the  earlier  cases  would  seem  to  justify. 

We  admit  that  this  practice,  in  inex- 
perienced and  rash  hands,  is  liable  t« 
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*^ecome  a  dangerous  instrument,  and  one 
luito  Busoeptible  of  abuse.  But  that  is 
no  rmson  why  it  should  be  discounte- 
nanced. There  is  no  good  thing  which 
is  not  liable  to  abuse,  and  often  the  more 
liable,  in  proportion  t«  its  Talue.  But 
this  should  not  induce  us  to  relinquish 
it,  but  rather  to  study  more  carefully  to 
guard  against  its  abuse.  The  most  unfor- 
tunate thing  in  regard  t-o  this,  as  in  regard 
.  to  all  others,  is,  that  men's  confidence  in 
themselTes  is  quite  liable  to  be  in  the  in- 
Terse  ratio  of  the  confidence  of  others  in 
them,  BO  that  precisely  these  men  who 
require  most  sedulously  to  be  hedged  in 
against  committing  high-handed  wrong 
and  abuse,  are  those  whom  it  is  the  most 
difficult  to  restrain.  Thus  it  often  hap- 
pens that  the  class  of  men  with  whom 
an  extended  discretion  is  least  safely  to 
be  trusted,  are  the  very  men  most  ambi- 
tious of  assuming  such  an  irresponsible 
discretion ;  and  on  the  other  hand,  those 
most  capable  of  its  exercise  are  the  least 
ready  i6  assume  it.  So  in  regard  to 
judicial  discretion  in  the  application  of 
customary  law,  tliose  Judges  who  feel 
the  most  entitled  to  confidence  commonly 


deserve  the  least.  And  while  it  is  8ai4 
boni  judicU  ampliare  Jurisdictifmem,  the 
fact  of  seeking  to  enlarge  one's  jurisdic- 
tion is  more  common  with  bad  judgei 
than  with  good  ones.  But  the  one  doei 
it  to  secure  justice,  aiid  the  other  t« 
gratify  his  own  conceit,  and  Bometimei 
to  disappoint  the  expectations  of  others; 
for  personal  conceit  and  Tindictivenees 
commonly  go  together. 

But  with  all  this  ground  of  argument 
so  justly  open  against  the  introdoctios 
of  usage  or  custom  in  the  exposidon  of 
written  contracts,  and  all  contracts,  tbi 
rule  is  nevertheless  a  wise  one,  and  ost 
which  will  be  likely  to  widen  as  tine  id- 
vances.  The  great  wisdom  and  the  greit 
difficulty  will  always  be  found  in  dels- 
ing  the  exceptions,  which  will  be  liaUets 
be  sometimes  ux^ustly  multiplied  to  nil 
the  tastes  of  particular  men,  and  as  aSum 
uigustly  narrowed  to  meet  the  supposed 
exigency  of  particular  cases.  But  tUs 
results  from  the  baseness  and  the  infini- 
ties of  human  nature,  and  which  no  ka- 
man  forecast  can  prevent  or  effeetos^y 
restrain.  I.  F.  R. 


In  the  Superior  Court  of  the  OUy  of  New  York. 

SAMUEL  CARPENTER  V8,  THE  SIXTH  AVENUE  RAILROAD  COMPAlfT.* 

1.  A  collusive  settlement  of  an  action,  by  the  parties,  to  deprive  an  attorney  of  bis 
costs,  made  after  a  notice  flrom  the  attorney,  of  his  claim,  to  the  defendant,  wiU 
not  be  allowed  to  prejudice  the  attorney's  right  to  enforce  payment  of  bis  taxable 
costs. 

2.  His  claim  for  taxable  costs  will  be  protected  against  a  collusive  settlement  isi 
an  action  upon  a  tort  merely  pertonalj  as  well  as  in  an  action  upon  oontraet;  and 
as  well  against  a  settlement  made  before  trial  as  after  judgment. 

s.  But  an  attorney,  by  an  agreement  between  him  and  his  client.,  that,  besides 
taxable  costs,  he  shall  receive  as  a  compensation  for  his  services  a  sum  equal  io 

t  We  are  indebted  for  this  case,  together  with  the  reporter's  note  and  ststeme&t 
of  facts,  to  Chief  Justice  Bosworth,  for  which  he  will  please  accept  our  tbsaks. — 
Kdi.  Am,  Law  RtgiBter, 
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one-third  of  the  sum  recovered,  will  not  acquire  any  right  in  the  ysub/tct-matter 
of  such  an  action,  or  control  over  it,  which  will  affect  the  power  of  the  plaintiff 
to  settle  and  release  the  claim  for  damages  before  a  trial  has  been  had. 
4.  The  reported  cases  in  regard  to  an  attorney's  lien^  or  right  to  be  compensated 
for  his  costs,  classified  and  considered. 

Before  Bosworth,  C.  J.,  and  Robertson  and  Moncrief,  Js. 
Heard  Feb.  15.     Decided  March  29,  1862. 

Appeal  by  L.  JE,  Bulkeley^  the  plaintiff's  attorney,  from  an 
order. 

The  plaintiff  was  injured  on  the  2l8t  of  September,  1860,  by  a 
collision  with  one  of  defendant's  cars.  About  the  first  of  October 
1860,  it  was  agreed  between  the  plaintiff  and  Mr.  Bulkeley,  by  a 
written  and  sealed  agreement  signed  by  the  plaintiff,  that  Mr. 
Bulkeley  should  bring  a  suit  to  recover  damages  for  the  alleged 
injury ;  that  he  should  be  paid  a  retaining  fee  of  $75 ;  and,  as  said 
agreement  further  states,  ^^he  is  also  to  receive  from  me,  (the 
plaintiff,)  and  is  empowered  to  retain  out  of  any  moneys  received  a 
sum  equal  to  one-third  of  the  amount  recovered  or  received  on 
account  of  such  claim,  besides  the  taxable  costs  of  suit,  for  which 
he  is  to  conduct  said  suit,  or  compromise,  to  its  termination ;  but 
his  fee  to  be  at  least  9500,  unless  nothing  is  received  from  the 
claim."  The  agreement  having  been  executed,  this  action  was 
commenced  by  Mr.  Bulkeley,  as  plaintiff's  attorney;  and  on  the 
11th  of  March,  1861,  he  served  on  the  defendant  a  written  notice, 
signed  by  him,  which  states  that  I  (the  attorney)  "  give  you  notice 
thftt,  by  virtue  of  a  special  instrument  in  writing,  executed  by  the 
plaintiff  in  this  action,  I  hold  a  lien  upon  this  suit,  for  costs,  counsel 
fees,  moneys  advanced,  &c.,  to  the  amount  of  $500  and  upwards, 
and  that  no  payment,  settlement,  or  compromise,  in  any  matter 
relating  to  this  suit,  or  the  claims  on  which  it  is  founded,  will  be 
valid  or  binding,  except  made  through  me  personally,  or  on  my 
written  order." 

On  the  9th  of  May,  1861,  after  the  cause  had  been  noticed  for 
trial,  and  was  about  being  reached,  the  plaintiff  and  defendant  set- 
tied  the  action,  and  for  the  sum  of  (150  the  plaintiff  executed  to 
the  defendant  a  full  release.    The  defendant  then  applied  to  plain* 
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tifiTs  attorney  to  sign  a  consent  that  an  order  of  discontinuance  l« 
entered^  and  that  being  refused,  moved  on  an  affidavit  of  the  set- 
tlement, and  on  the  release,  for  leave  to  enter  such  an  order.  The 
moving  affidavits  did  not  allege  that  there  was  no  motive  or  intent, 
in  settling,  to  deprive  the  attorney  of  his  costs.  The  motion  was 
opposed,  on  affidavits  stating  the  agreement  before  mentioned,  the 
notice  to  defendant  not  to  settle,  and  the  services  rendered.  The 
Court  ordered  a  reference  to  a  referee,  to  ascertain  and  report 
^'  what,  if  anything,  in  addition  to  the  taxable  costs,  would  be  % 
reasonable  compensation  to  the  attorney  for  the  plaintiff,  for  hia 
serviees  in  this  action  from  the  time  of  his  retainer  to  the  21st  of 
May,  1861.'*  The  referee  reported  the  sum  of  #600.  On  th»t 
report,  and  the  affidavits  previously  mentioned,  the  motion  wm 
heard,  and  an  order  was  made  on  the  19th  of  October,  1861,  con- 
firming said  report,  and  granting  leave  to  the  defendant  to  enter 
an  order  of  discontinuance,  without  costs  to  either  party  as  against 
the  other.  From  that  order  the  attorney  of  the  plaintiff  appealed 
to  the  General  Term. 

X.  U.  Bulkeleyy  appellant,  in  person. 

John  Sloiiofiy  for  reepondent ;  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

BoswoRTH,  C.  J. — In  the  following  cases,  the  settlement  between 
the  parties  was  made  after  judgmefUy  and  after  the  prevailing  partj 
had  given  notice  of  his  claim  to  the  costs,  as  attorney  of  the  party 
recovering  the  judgment,  and  had  forbidden  a  settlement  except 
upon  the  terms  of  paying  to  him  the  amount  of  his  costs.  Martm 
vs.  Hawkey  15  J.  R.  405 ;  Power  vs.  Kent^  1  Cow.  172 ;  HaigU 
vs.  Eolcomby  16  How.  Pr.  R.  160,  S.  C,  Id.  173;  Ward  vs.  Symt, 
9  H.,  Id.  16 ;  Sherwood  vs.  The  Buffalo  ^  N.  Y.  City  R.  A, 
12  How.  136;  Roomy  vs.  The  Second  Avenue  R.  J2.  Co.,  18 
N.  Y.  R.  368. 

It  was  determined,  in  these  cases,  that  the  recovery  of  the  judg- 
ment, and  notice  by  the  attorney  recovering  it,  to  the  adverse 
party,  to  pay  the  costs  to  him,  gave  him  a  lien  on  the  judgment,  or 
constituted  him  an  equitable  assignee  of  it  to  the  extent  of  hii 


Digitized  by  VjOOQIC 


CARPENTER  vs.  SIXTH  AVENUE  RAILROAD  CO.  418 

costs,  and  the  attorney  was  protected  against  the  settlement 
subsequently  made. 

In  the  following  cases,  a  settlement,  after  judgment^  between  the 
parties,  was  upheld,  the  attorney  not  having  given  any  notice  not 
to  pay  to  his  client,  and  there  being  no  collusion  to  defraud  him 
established.  Finder  vs.  Morris^  3  Gaines  R.  165 ;  The  People  vs. 
Hardenbergh^  8  J.  R.  885;  Qra»e»  vs.  JEadet^  5  Taunton  429; 
Matt  vs.  Smith,  4  B.  &  Aid.  466 ;  Welsh  vs.  Bole,  1  Doug.  238. 

The  cases  last  cited  establish  the  doctrine,  that  an  attorney 
recovering  a  judgment,  has  not,  merely  by  reason  thereof,  a  lien 
on  the  judgment,  which  interferes  with  the  right  of  the  parties  to 
make,  bona  fide,  any  settlement  which  they  may  deem  expedient. 
That  it  is  necessary  for  the  attorney  to  notify  the  defeated  party 
not  to  pay  the  costs  to  his  client,  to  perfect  a  right  to  use  the  judg* 
ment  to  enforce  payment  of  them ;  and  that  until  such  a  notice  is 
giveii,  his  client  may  receive  payment  or  discharge  the  judgment, 
when  this  is  done  without  any  collusion  between  the  parties  to 
defraud  the  attorney  of  his  costs. 

It  being  established  law  that  the  parties,  even  after  judgment 
recovered,  may  settle  it  and  discharge  it,  and  that  the  settlement 
will  be  upheld  as  against  the  attorney's  claim  for  costs,  in  a  case 
free  from  collusion  to  defraud  him,  and  where  he  has  omitted  to 
give  notice  not  to  settle  without  paying  to  him  his  costs,  it  needs 
no  authority  to  show  that  a  settlement,  under  similar  circumstances, 
can  be  made  before  trial,  and  the  attorney  left  to  look  to  his  client 
alone  for  his  compensation.  This  is  as  far  as  the  court  went  in 
McDowell  vs.  The  Second  Av.  M.  E.  Co.,  4  Bosw.  670-679.  In 
that  case,  no  notice  had  been  given  by  the  plaintiff's  attorney,  and 
no  intent  to  defraud  the  plaintiff's  attorney  was  established,  and 
the  settlement  was  held  to  be  conclusive  against  the  attorney's 
claim  for  his  costs. 

There  are  numerous  cases  reported  where  the  attorney  sought  t<) 
proceed  in  the  action  to  recover  his  costs,  after  the  parties  had  set- 
tled without  his  intervention,  and  where  he  was  held  concluded  by 
it,  although  there  were  circumstances  of  suspicion  tending  to  show 
a  case  of  collusion.     The  language  of  the  cases  is,  that  he  must 
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make  out  a  clear  ease  of  eottusianj  to  justify  him  in  proceeding  m 
the  action,  after  notice  of  a  settlement  of  it  by  the  parties :  NeUum 
vs.  WUion,  6  Bing.  568;  Clarke  vs.  Smith,  6  Man.  &  Gran.  1061. 
and  Francis,  a  Pauper,  vs.  Wehb,  7  Com.  Bench,  731,  illustrate 
this  proposition.  See  also  Goodrich  vs.  New,  18  How.  Pr,  R.  189: 
and  Owen  vs.  Mason,  Id.  156. 

In  Tovery  vs.  Payne,  1  B.  &  Ad.  660,  the  defendant  compro- 
mised  with  the  plaintiff  after  notice  from  the  plaintiff's  attorney  not 
to  do  so  without  his  consent.  The  action  was  for  an  excessive  dis> 
tress,  and  the  plaintiff,  in  support  of  a  rule  that  the  defendaota 
show  cause  why  they  should  not  pay  to  the  attorney  his  costs,  cited 
WeUh  vs.  Hole,  Dougl.  238;  Read  vs.  Dupper.  6  T.  R.  361; 
Swaine  vs.  Senate,  2  N.  R.  99 ;  and  Chapman  vs.  Hote,  1  Taunt 
841.  The  rule  was  obtained  on  the  grounds,  first,  that  the  defend- 
ant procured  the  plaintiff  to  give  a  release  by  surprise  and  misrepie- 
sentation  ;  and,  second,  that  he  had  no  right  by  compromising  th* 
action,  to  deprive  the  plaintiff's  attorney  of  his  lien  for  cost«. 

The  court  said,  ^^  there  was  no  surprise  or  misrepresentation  in 
this  case ;  and  the  case  is  to  be  distinguished  from  those  cited, 
as  being  an  action  for  damages  purely  unliquidated,'*  and  dis- 
charged the  rule.  If  a  notice  by  the  attorney  of  a  plaintiff  to  a 
defendant,  not  to  settle  or  compromise  an  action  without  his  con- 
sent, deprives  the  defendant  in  all  cases  of  the  power  of  settling  it, 
except  upon  the  terms  of  paying  the  attorney's  costs,  then  TWrgr 
vs.  Payne  was  decided  erroneously;  the  court,  in  its  de<^sion, 
assumed  there  was  a  distinction,  in  regard  to  the  attorney's  lien, 
between  an  action  for  damages  psrely  unliquidated,  and  &e  actiovs 
in  the  cases  cited  in  Tovery  vs.  Payne,  1  B.  &  Ad.  660.  The 
following  bri^f  statement  shows  the  character  of  the  cases  cited  in 
^ovefy  vs.  PMyHe,  supra,  and  was  a<)tiially  decided : 

In  Welsh  vs.  Hole,  1  Douglas  238,'  the  compromise  between  the 
patties  and  the  r^ease  of  the  defendant  was,  tafter  Jndgnunt 
recovered,  n^nd  after  defendant  had  lain  in  jail  two  yeanu  The 
plaintiff's  attorney  moved  for  a  rule  that  the  defendant  p^y  his 
costs.  The  taotion  was  denied ;  the  attorney  had  not  given  any 
n^ce  to  the  defendant  not  to  settle  with  the  phintar. 
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Mead  vs.  Dupper,  6  T.  R.  861,  was  an  action  on  contract,  and 
the  master,  on  a  reference  to  him,  awarded  a  certain  sum  to  be 
paid  to  the  plaintiff ,  to ff ether  with  co$t8.  The  plaintiff  threatened 
to  take  the  defendant  in  execution,  and  the  latter  paid  the  debt  and 
costs  to  the  fermer,  after  notice  from  the  plaintiff's  attorneys  not 
to  pay  to  the  plaintiff  himself,  because  their  bill  was  not  satisfied. 
The  defendant  was  ordered  to  pay  to  the  attorneys  their  costs.  In 
Swain  vs.  Senate^  5  Bos.  &  Puller  99,  an  action  on  contract,  the 
defendant's  bail  settled  with  the  plaintiff,  the  defendant  being  at 
the  time  in  prison,  and  the  court  allowed  the  attorney  of  the  plain 
tiff  to  proceed  by  scire  facias  against  the  bail,  to  collect  his  cosfcs, 
on  the  ground  that  the  settlement  was  made  to  deprive  the  attor- 
ney of  his  costs ;  the  attorney  had  not  given  any  notice  not  to 
settle. 

In  Chaprman  vs.  HoWy  1  Taunton  -841,  the  attorney  proceeded  to 
judgment  in  the  cause,  after  the  parties  had  settled,  and  after  being 
notified  of  the  fact  of  the  settlement.  The  settlement  was  made 
on  the  24t^  of  May,  after  interlocutory  judgment  and  notice  that  a 
•writ  of  inquiry  would  be  executed  on  the  27th  of  May.  The  attor^ 
ney  had  not  given  any  notice  of  his  lien,  and  there  was  no  intent 
to  defraud  him  proved.  The  judgment  and  execution  were  set 
aside,  and  a  return  of  the  money  levied  was  ordered. 

In  this  connection,  reference  may  be  made  to  the  cases  of  Coh 
vs.  Bennettj  and  Barker  vs.  8t.  Quintin^  infra. 

In  Cole  vs.  Bennetty  6  Price  16,  the  plaintiff's  attorney  proceeded 
to  Judgment  and  execution,  after  a  settlement  had  been  made  by 
the  parties;  his  ^proceedings  being  regular,  were  sustained,  the 
c<mrt  holding,  on  the  facts  presented  by  the  affidavits,  that  the 
settlement  was  eoliusive. 

Barker  vs.  St.  QutnUn^  12  Mees.  k  Wels.  441,  merely  decides 
that  if  a  sheriff  execute  a  m.  sa.  after  the  judgment  is  released 
and  the  plaintiff  i^^tifies  him  not  to  e jcecute  it,  he  is  a  trespasser : 
that,  although  the  reiease  was  given  in  pursuance  of  collusion 
between  the  jpurties  to  deprive  the  attomey  ef  his  lien,  the  sheriff 
cannot,  evien  uifdeir  9ach  oiroumstandee,  execute  the  ea.  sa.  at  the 
instance  of  the  attorney,  to  enable  the  latter  to  enforce  payment 
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of  his  costs.  That  if  the  attorney  is,  in  any  way,  to  obtain  the 
fruits  of  that  judgment,  it  must  be  by  an  application  to  the  equi- 
table jurisdiction  of  the  court.  The  sheriflF  is  treated  as  the  mere 
agent  of  the  plaintiff,  and  if  he  orders  the  sheriff  not  to  arrest  a 
party  at  his  suit,  he  is  a  trespasser  if  he  subsequently  makes  the 
arrest. 

This  brief  review  of  the  cases  cited  in  Tovery  vs.  Payney  showi 
that  there  is  the  distinction  between  them  and  that  case,  on  which 
the  court  assumed  to  act  in  deciding  the  latter,  and  on  account 
of  which  it  refused  relief  to  the  attorney,  notwithstanding  the 
settlement  was  made  after  notice  from  the  attorney  forbidding  it 
But  it  is  the  only  case  within  our  observation,  in  which  protection 
of  the  attorney  has  been  refused  on  the  ground  on  which  the  court 
there  placed  its  decision. 

The  late  Supreme  Court  acted  on  this  distinction,  or  on  an 
analogous  principle,  in  The  People  vs.  Tioga  0.  P.,  19  Wend-  73: 
the  court  held  that  a  chae  in  action  for  a  tort  merely  personal^  is 
not  assignable  so  that  a  court  of  law  will  protect  the  assignee 
against  the  fraudulent  discharge  of  the  damages  recovered  in  a 
suit  prosecuted  for  such  tort,  although  the  tort-feazor  accept  the 
discharge  with  full  knowledge  of  the  assignment.  From  the  report 
of  that  case,  it  would  seem  that  judgment  had  been  entered. 
See  also  4  Duer  74.  If  this  case  is  correctly  decided,  it  is  diffi- 
cult to  understand  how  the  attorney  in  the  case  before  us  acquired 
any  lien  upon  the  plaintiff's  claim  for  damagee,  although  he  may 
be  entitled  to  protection  to  the  extent  of  his  taxable  costs.  If  an 
absolute  assignment  of  the  cause  of  action  for  value  to  a  third 
person,  would  not  confer  any  rights  in  respect  to  it  which  a  court 
will  protect,  the  attorney  would  not  seem  to  be  in  any  better  con- 
dition in  respect  to  the  plaintiff's  claim  for  damagee^  or  capable  of 
acquiring  a  more  indefeasible  interest  in  it. 

There  is  another  and  a  stronger  ground  for  rejecting  the  attor- 
ney's claim  to  such  a  right  or  property  in  the  chose  in  action  on 
which  the  suit  is  brought,  that  no  settlement  of  the  suit  can  be 
made  except  with  him,  and  on  payment  to  him  of  the  moneji 
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agreed  to  be  paid  to  effect  the  settlement,  and  by  way  of  satisfac* 
tion  for  the  damages  claimed. 

To  give  such  an  effect  to  the  agreement  between  him  and  his 
client,  would  be  to  treat  him  as  a  purchaser  of  the  whole  cause  of 
action,  if  the  recovery  should  not  exceed  $500 ;  or  of  such  interest 
in  it  as  will  equal  the  amount  of  his  agreed  compensation,  if  the 
recovery  should  exceed  $500;  and  he  would  be  so  treated,  although 
purchasing  with  a  view  to  bring  a  suit  upon  the  cause  of  action, 
thus  purchased  wholly  or  in  part. 

The  transaction  thus  viewed  and  construed,  would  be  contrary 
to  public  policy^  as  well  as  in  violation  of  a  statute  of  the  State, 
8  R.  S.  478,  §  68,  [Sec.  71,]  5th  edit. 

An  attorney  or  solicitor  is  not  permitted  to  contract  with  his 
client,  previous  to  the  termination  of  the  suit,  for  a  part  of  the 
subject-matter  of  the  litigation,  as  a  compensation  for  his  services. 
Merritt  YB.  LambeH,  10  Paige  862,  358,  and  2  Denio  607; 
Simpson  vs.  Lamb,  7  Ellis  &  Black.  84,  92-3. 

But,  by  the  agreement  between  the  plaintiff  and  his  attorney  in 
this  case,  the  latter  did  not  contract,  in  terms,  for  an  interest  in, 
or  ownership  of  a  part  of  the  subject-matter  of  the  litigation.  It 
was  thereby  agreed  that  the  attorney  should  receive  from  the 
plaintiff,  and  might  ^*  retain  out  of  any  moneys  received,  a  sum 
equal  to  one-third  of  the  amount  recovered  or  received  *  *  besides 
the  taxable  costs  of  suit  '*''*';  his  fee  to  be  at  least  ^00,  unless 
nothing  is  received  from  the  claim." 

His  rights,  as  against  the  defendant,  cannot  be  stronger  than 
if  he  had  contracted  with  his  client  for  a  third  part  of  the  entire 
recovery,  or  for  the  whple  of  it,  if  it  did  not  exceed  $500.  He 
cannot  by  indirection  acquire  rights  as  against  the  defendant,  or 
a  control  over  the  subject-matter  of  the  litigation,  which  an 
express  contract,  stipulating  for  a  like  benefit  and  interest,  would 
not  confer. 

Our  conclusion  is,  that  the  attorney  in  this  case  should  be  pro- 
tected for  such  amount  of  costs  as  would  be  taxable  up  to  the  time 
of  the  settlement,  in  case  a  recovery  for  over  9^0  had  been  then 
had,  but  that  he  has  no  rights  which  a  court  will  protect  in  tb<j 
27 
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plaintiff's  claim  for  damages.  The  plaintiff  had  full  power  oyei 
the  suit  before  trial,  to  settle  the  damagei  on  such  terms  as  he 
saw  fit ;  although  if  the  settlement  had  been  made  after  jvidgmemL 
and  with  a  view  to  deprive  the  attorney  of  his  costs  and  stipulated 
compensation,  he  might,  perhaps,  be  protected  for  the  whole 
amount  of  the  agreed  compensation,  if  the  judgment  was  for  a 
sum  which  would  cover  it.  Booney  vs.  Second  Aventu  Railroad 
Company,  18  N.  Y.  R.  368. 

We  think  it  is  clearly  established,  that  the  settlement  in  this 
case  was  collusive.  It  is  clear,  so  far  as  the  plaintiff  is  personally 
concerned,  that  he  settled  the  suit  with  the  view  of  cheating  his 
attorney.  The  defendants  settled,  after  a  notice  to  them  of  the 
attorney's  claim,  forbidding  a  settlement  with,  or  payment  of  any- 
thing to  the  party.  What  they  agreed  to  pay  and  paid,  they  paid 
in  disregard  of  this  notice,  and  no  one  on  behalf  of  the  defendants 
testifies  that  it  was  not  one  of  the  objects  of  the  settlement  to 
get  rid  of  paying  costs  which  the  attorney,  as  between  himself  and 
his  client,  had  earned,  and  which  it  was  anticipated  he  would 
collect  from  the  defendants,  as  a  matter  of  course,  if  the  cause 
proceeded  to  trial. 

The  attorney's  services  in  a  meritorious  action,  though  for  a 
tart  merely  personal,  are  as  justly  entitled  to  protection  against 
fraudulent  settlements  by  the  parties,  as  if  rendered  in  an  action 
to  recover  the  price  of  a  chattel,  or  damages  for  converting  it. 

And  we  are  not  satisfied,  that  if  the  attorney  of  record  for 
Thomas,  in  the  suit  of  The  People  vs.  Tioga  Com.  PUom^  (iuprOy) 
had  notified  the  defendant  not  to  settle,  except  upon  the  terms  of 
paying  the  costs  to  him,  that  a  collusive  settlement,  like  the  one 
in  that  cajse,  would  have  been  permitted  to  defeat  the  attorney's 
claim  for  costs.  We  do  not,  therefore^  follow  the  case  of  Taoery 
vs.  Payne,  {9upra\  not  being  satisfied  that  an  attorney  is  not  as 
much  entitled  to  protection  against  collusive  settlements  in  actions 
for  unliquidated,  as  in  those  for  liquidated  damages. 

We  think  the  order  appealed  from  should  be  reversed  and  the 
order  of  discontinuance,  (if  one  has  been  entered,)  be  vacated;  but 
with  liberty  to  the  defendants  to  re-enter  an  order  of  discon- 
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tinuance  on  paying  the  taxable  costs  of  the  plaintiff's  attorney  up 
to  the  time  he  had  notice  of  the  settlement  of  the  action,  on 
the  adjustment  thereof,  by  the  Clerk,  on  two  days'  notice  to  the 
defendants,  together  with  (10  costs  of  opposing  the  motion  made 
at  special  term,  the  referees'  fees  on  the  reference  ordered,  and 
910  costs  of  this  appeal. 

This  disposition  of  the  matter  will  protect  the  attorney  against 
a  collnsive  settlement,  to  the  utmost  extent  sanctioned  by  any 
adjudged  case.  It  saves  to  him  the  costs,  taxable  in  favor  of  a 
prerailing  party  against  the  adverse  party,  and  protects  the 
attorney's  right  to  them,  against  a  collusive  settlement,  whether 
made  before  trial  or  after  judgment.  The  authorities  support  his 
claim  to  this  extent  and  no  further. 

It  enforces  the  rule  that  a  cause  of  action  for  a  tort,  merely 
personal,  is  not  assignable,  and  the  more  important  rule,  that  an 
attorney  cannot  be  permitted  to  acquire,  by  contract  made  with 
his  client  pendente  lUe^  or  before  suit  brought,  and  with  a  view  to 
bringing  the  suit,  an  interest  in  the  subject-matter  of  the  litigation, 
which  the  Court  will  protect  against  a  settlement  by  the  parties 
themselves  made  before  trial. 

The  order  appealed  from  must  be  reversed,  and  the  order  of  dis- 
continuance (if  one  has  been  entered)  be  vacated,  but  with  liberty 
to  enter  an  order  of  discontinuance  on  the  terms  above  stated. 

Ordered  accordingly. 

The  lien  of  the  attorney  may  he  re-  Lann  vt.  Ghuroh,  6  Maddook,  891 ;  Bo- 

garded  under  two  aspects ;  I.  General,  ion  m.  Bolland,  4  M.  &  C.  868.     As 

IL  Speeifie.  Lord  Cottenham,  in  the  last  case,  ex- 

I.  The  general  lien  of  the  attorney  ex-  presses  it;  "the  lien  upon  the  ftind 
t^nds  to  all  papers  which  be  holds  in  a  realized  in  the  suit  is  confined  to  the 
professional  capacity.  Like  other  lien4,  costs  of  that  suit.  This  is  a  lien  which 
it  depends  upon  possession  of  some  in-  the  solicitor  is  entitled  actiTely  to  en* 
Mtrument  belonging  to  the  client,  or  of  a  force ;  the  right  to  retain  a  client's  pa- 
sum  of  money,  or  other  property  to  which  pers  till  a  bill  is  paid,  is  of  a  nature  totally 
he  is  entitled.  Thus  he  has  no  lien  on  a  different.  It  applies  to  all  his  bills  of 
ftind  in  Court,  decreed  to  his  client,  be-  costs,  but  he  eaimot  aetivefy  enforce  it.  It 
yond  his  costs  in  the  particular  suit;  he  is  merely  a  right  to  retain."  Id.  If  he 
oMUMi  claim  from  such  fund  the  amount  refuses  to  act  Ibr  the  client,  it  is  of  little, 
of  ocher  costs  due  to  him  in  other  soils,  if  any  Tahie ;  Helsop  m  Metcalf,  8  M 
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&  C.  183;  Cali^raye  vt.  Manley,  1  T.  & 
RuBT.  400;  Cave  vs.  MartiD,  2  Beav.  584, 
686 ;  but  if  the  client  unreasonably  cease 
to  employ  the  solicitor,  the  latter  need 
not  afford  any  facilities  to  the  client  by 
the  use  of  the  papers ;  Lord  w.  Worm- 
lington,  Jacob,  680.  In  Pennsylvania, 
the  attorney  is  deemed  to  have  a  right  to 
defalcate  or  deduct  rather  than  a  lien ; 
Dubois'  Appeal,  88  Penn.  (2  Wright) 
231,  (1861.)  See  Pope  V9,  Armstrong,  8 
Smedes  &  Marshall,  214.  The  general 
lien  of  the  attorney  upon  papers  depends 
-wholly  upon  the  fact  that  they  are  in 
possession :  St.  John  vs  Diefendorff,  12 
Wend.  261.  Accordingly  it  has  been 
held  that  a  creditor  who  has  attached  a 
judgment  recovered  in  favor  of  the  client 
hab  such  a  right  as  to  prevail  over  the 
general  lien  of  an  attorney  for  the  bal- 
ance due  him  from  his  client;  Hought 
vs.  Edwards,  1  Hurlstone  &  Norman,  171. 
'*Tbe  lien  exists  by  reason  of  posses- 
sion, and  an  attorney  has  no  possession 
of  a  judgment,"  per  Martin,  B.,  172. 

The  principal  rules  governing  this  lien 
appear  to  be  the  following : 

1st.  The  claim  must  have  arisen  ftom 
professional  employment;  Worrall  vs, 
Johnson,  2  Jac.  &  W.  218.  In  that  case, 
it  may  be  held  for  any  general  balance 
on  account.  Cases  before  cited;  also, 
Douglas,  104,  106,  288;  Anon.  12  Mod. 
664;  Mitchell  vs.  Oldfield,  4  T.  R.  128; 
Ex  parte  Nesbitt,  2  Scbo.  &  Lefroy,  279 ; 
1  M.  &  S.  685.  No  motion  can  be  suc- 
cessfully made  under  the  summary  pro- 
cess of  the  Court  for  a  delivery  of  the 
papers,  until  the  entire  balance  be  paid; 
Dyer  vs.  Bowley,  cited  in  Maugham  on 
Attorneys,  805. 

2d.  The  lien  is  only  commensurate 
with  the  right  which  the  client,  himself, 
has ;  Hollis  vs.  Claridge,  4  Taunt.  807  ; 
00  if  the  property  in  the  papers  is  in  a 
third  person,  the  attorney  cannot  detain 


them  for  a  debt  due  fh)m  the  client ;  Ei 
parte  Bush.,  7  Vin.  Ab.  74;  Furlong  w. 
Howard,  2  Scho.  &  Lefl  115;  Ex  parte 
Nesbitt,  2  Id.  279;  Hoare  vs.  Parker,  S 
Term  R.  876. 

8d.  If  the  papers  be  delivered  for  a 
specific  purpose,  no  lien  can  be  created 
beyond  that  purpose ;  as  if  deeds  are  de- 
livered to  the  attorney,  in  order  that  he 
may  exhibit  them  to  another ;  Baleh  rs, 
Symes,  1  Turner,  192;  or  to  enable  the 
attorney  to  draw  a  mortgage :  Lawson  ««. 
Dickinson,  8  Modern  R.  806.  It  would 
seem,  however,  that  there  must  be  some 
agreement  or  understanding,  that  they 
were  delivered  for  the  special  purpose 
only,  or  else  the  lien  will  attach ;  Ex- 
parU  Stirling,  16  Ves.  Jr.  258.  It  is 
certain  that  if,  after  the  object  for  which 
they  were  given  has  failed,  the  attorney 
is  permitted  to  retain  them,  there  is  a 
general  lien.  Ex  parte  Pemberton,  18 
Ves.  282;  16  Id.  259. 

4th.  The  lien  is  subject  to  the  equitable 
right  of  set-off  between  the  plaintiff  and 
the  defendant.  2  Kent's  Com.  641 ;  St 
John  vs.  Diefendorff,  12  Wendell,  261. 
This  topic  will  be  more  fully  noticed 
hereafter. 

6th.  The  lien  may  be  waived  when  the 
attorney  accepts  security  from  his  client. 
Co  well  vs.  Simpson,  16  Ves.  Jr.  275. 

II.  Specific  Liens. — The  lien  which  the 
attorney  has  upon  any  papers  of  his 
client,  for  specific  professional  service. 
is  of  this  class.  The  principles  which 
govern  the  case  are  those  prevailing  im 
other  instances  of  liens  for  services  ren- 
dered. Like  the  lien  of  a  mechanic,  it 
depends  upon  possession,  and  confers  ns 
right  in  the  property,  but  only  a  right  to 
retain  it  until  the  claim  is  satisfied.  It 
will  not  be  necessary  to  describe  it  more 
fully.  There  is,  however,  another  lien 
of  a  particular  character,  growing  out  o' 
the  right  of  an  attorney  to  make  a  cUia 
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Ml  the  results,  or  the  prospective  results, 
of  an  aetion  for  his  serTioes  and  dis- 
bursements in  that  very  aetion,  which 
demands  special  notice. 

1.  The  nature  0/  thU  Uen.-^lt  is  said 
by  Baron  Parke,  (Lord  Wensleydale,) 
**  that  the  lien  which  an  attorney  is  said 
to  have  on  a  judgment,  (which  is  perhaps 
an  incorrect  expression,)  is  merely  a 
claim  to  the  equitable  interference  of  the 
Court  to  have  that  judgment  held  as  a 
security  for  the  debt."  Barker  vs,  St. 
Quintin,  12  M.  &  W.  440.  This  state- 
ment was  adopted  by  the  entire  Court 
in  Hough  vs.  Edwards,  1  H.  &  N.  171, 
(1856.)  So  that  if  the  judgment  was 
fraudulently  and  coUusively  released  by 
the  plaintiff  with  the  intent  to  deprive 
the  attorney  of  his  lien,  he  cannot  pro- 
ceed to  issue  execution,  but  is  driven  to 
his  motion.  Id.  Applying  to  this  defi- 
nition Lord  Cottenham*s  distinction,  in 
Boson  vt.  BoUand,  supray  be^een  a 
general  and  specific  lien,  this  result 
would  be  attained.  A  particular  claim 
for  costs,  on  the  part  of  an  attorney, 
furnishes  a  basis  for  an  application  for 
equitable  relief.  A  general  claim  for 
costs  permits  no  equitable  relief,  but  the 
attorney  must  rely  upon  possession.  The 
older  authorities,  however,  hold  that  the 
attorney  must  be  deemed  an  equitable 
assignee  of  the  judgment  so  far  as  to 
protect  his  claim  for  costs  in  the  action 
in  which  judgment  was  obtained.  See 
also  Sherwood  vt.  Buffalo  R.  R.  Co  ,  12 
How.  Pr.  R.  186 ;  Haight  vt.  Holcomb, 
16  Id.  160,  and  cases  cited.  The  recent 
English  view  appears  more  philosophical, 
and  in  accordance  with  general  princi- 
ples. See  Wright  vt.  Cobleigh,  1  Foster, 
829. 

2.  When^  and  under  what  cireumttaneet, 
tht  Court  tcill  actively  interfere  in  the  attor- 
wy's  behalf. 

A.  After  judgment. — The  first  ease 
which  is  usually  said  to  have  established 


the  right,  is  Welsh  vt.  Hole,  1  Douglas, 
237,  per  Parke,  B.,  12  M.  k  W.  461. 
The  right,  however,  would  seem  to  have 
been  acknowledged  at  an  earlier  period 
See  1  Douglas,  106.  In  addition  to  the 
authorities  cited  in  the  principal  case, 
are  Hart  vt.  Chapman,  2  Aiken  Vt.  162; 
Foot  vt.  Tewkesberry,  2  Vermont,  07; 
Quimby  vt.  Quimby,  6  N.  H.  79;  Currier 
vt.  Boston  &  Maine  R.  R.,  87  N.  H.228. 
It  is  entirely  clear  that  notice  should  be 
given  to  the  defendant,  by  the  attorney, 
that  he  shall  insist  upon  his  so-called  lien ; 
otherwise,  a  settlement  made  in  good  faith 
will  be  binding.  Welsh  vt.  Hole,  tttpra; 
Read  vt.  Tupper,  6  Term  R.  861 ;  People 
vt.  Hardenbergh,  8  Johns.  269.  It  is 
not  necessary,  however,  that  the  notice 
should  be  direct.  Any  information  to 
which  credit  would  ordinarily  be  given, 
will  suffice.  Currier  vt.  Boston  &  Maine 
B.  R.,  tupra ;  Lake  vt.  Ingham,  8  Ver- 
mont, 158;  Toung  vt.  Dearborn,  7  Fos- 
ter, 824 ;  Abel  vt.  Potts,  8  Esp.  Cas.  242. 
The  application,  by  the  attorney,  to 
Tacate  the  satisfaction  of  the  judgment, 
should  be  made  at  an  early  period.  A 
delay  of  two  years  was  held  to  be  too 
long.  Quimby  vt,  Quimby,  tupra.  The 
extent  of  the  lien  was  originally  the  tax- 
able costs  :  but  in  New  York,  since  the 
code  which  allows  the  attorney  to  make 
an  agreement  with  his  client  for  com- 
pensation, the  lien  still  exists,  and  is  no 
longer  measured  by  the  costs.  Rooney 
vt.  Second  Avenue  R.  R.  Co.,  4  Smith, 
868;  Ward  vt.  Syme,  9  How.  Pr.  R.  16. 
In  California  an  opposite  view  seems  to 
be  entertained.  £x-parte  Syle,  1  Cal. 
881 ;  Mansfield  vt.  Dorland,  2  Id.  607. 
An  attorney  has  the  same  Uen  upon  an 
award  as  upon  a  judgment,  especially 
where  the  cause  still  remains  in  Court  or 
a  judgment  is  entered  upon  the  award. 
Ormerod  vt.  Tate,  1  East,  458.  See  also 
Hutchinson  vt.  Howard,  15  Vermonti 
644. 
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The  lien  of  an  attorney  does  not  ex- 
tend to  a  case  where  he  has  recoYered  in 
eqaitj,  for  his  own  client,  land  Arom  a 
defendant.  Smally  vs.  Clark,  22  Ver- 
mont, 698.  The  allowance  of  such  a 
doctrine  would  establish  an  equitable 
lien  or  mortgage  in  opposition  to  general 
principles.  S.  C,  overruling  a  dictum 
in  Barnesley  vs,  Powell,  Ambler  R.  102. 
Nor  can  a  married  woman  in  those  states 
where  she  cannot  convey,  without  the 
concurrence  of  her  husband,  by  her  own 
act,  bind  her  separate  real  estate  to  pay 
a  solicitor  for  services  or  expenditures. 
Coszens  v».  Whitney,  8  Rh.  Is.  R.  79. 

The  Uen  of  the  attorney  is  not  to  be 
established  against  the  pre-existing 
rights  of  third  persons.  Walker  v<. 
Sergeant,  14  Vt.  247. 

B.  Before  judgment. — ^As  a  general 
rule,  the  plaintiff  must  be  regarded,  dur- 
ing the  progress  of  a  suit,  as  having  the 
control  of  it — as  being  domintu  litis. 
Something  like  collusion  must  be  shown 
in  order  to  induce  the  Court  to  interfere. 
This  principle  has  been  held  to  be  true 
even  in  the  case  of  pauper  plaintiffs.  It 
was  strongly  urged  to  the  Court  that  in 
these  cases,  as  the  attorney  always 
looked  to  the  result  of  the  action  for  his 
recompense,  a  settlement  without  the 
attorney's  knowledge  must  be  collusive. 
It  was  held  that  this  view  could  not  be 
taken,  and  as  no  actual  collusion  was 
proved,  the  Court  revised  to  set  aside  the 
release  which  had  been  given.  Jones  vs. 
Bonner,  2  Exoh.  229;  Wright  vs.  Bur- 
rows, 8  C.  B.  348 ;  Francis  vs.  Webb,  7 
C.  B.  731.  In  other  oases  it  is  still  more 
clear.  In  Jordan  vs.  Hunt,  8  Dowl.  P. 
C  666,  Parke,  B.,  says:  "It  is  quite 
c'impetent  to  parties  to  settle  actions  be- 
hind the  backs  of  the  attorneys,  for  it  is 
the  client's  action  and  not  the  attorney's. 
It  must  be  shown  affirmatively  that  the 
nettlement  was  effected  with  the  view 
of  cheating  the  attorney  of  his  costs.'' 


Archbold's  Practice,  8th  ed.,  1,  108;  1 
Broom's  Practice,  102 ;  Nelson  »«.  Wilson, 
6  Bingh.  668 ;  Clark  vs.  Smith,  1  D.  &  L 
960;  Anon.,  1  Dowl.  P.  C.  173.  If  posi. 
tive  collusion  is  not  shown,  notice  to  the 
defendant  not  to  settle  is,  at  all  events, 
necessary  to  create  the  right  on  the  part 
of  the  attorney.  If  a  settlement  be  made 
subsequent  to  notice,  it  ought  usually  to 
be  treated  as  made  by  collusion. 

The  later  English  decisions  and  au- 
thorities would  seem  to  throw  some  doubt 
upon  the  distinction  taken  in  Ex  parte 
Hart,  1  B.  &  Ad.  660,  or  in  respect  to 
actions  of  tort  for  unliquidated  damages. 
Thus  Jones  vs.  Bonner,  2  Exch.  229, 
was  an  action  of  trespass,  and  it  was 
remarked  thai  the  interference  of  the 
Court  was  a  matter  of  discretion  under 
the  circumstances  of  each  particular 
case.  Mr.  Cross,  in  his  work  on  Liens, 
says,  that  a  settlement  in  an  action  for 
unliquidated  damages  is  valid,  wdea 
there  be  actual /raud,  surprise,  or  miare^ 
resentation,  p.  280.  Mr.  Broom,  how- 
ever states  the  rule  in  the  foUowing 
language,  "  Where  the  action  is  for  dam- 
ages purely  unliquidated,  and  there  has 
been  no  surprise  or  misrepresentation  in 
the  case,  the  Court  will  not,  it  seenuj  in- 
terfere on  behalf  of  the  plaintiff^s  attor- 
ney, although  notice  has  been  given  thai 
a  settlement  must  not  be  made."  This 
shows  that  the  case  is  not  considered 
decisive.  1  Broom's  Practice,  192.  The 
case  of  Ex  parte  Hart  is,  however,  cited 
with  approbation  in  Hutchison  vs.  Pel* 
tis,  18  Vermont,  614.  If  Baron  Parke's 
view  of  the  nature  of  the  (so  called) 
attorney's  lien  is  substantiated,  many  of 
the  objections  to  enforcing  it  in  this  dasi 
of  cases  will  be  obviated.  In  each  oaae 
the  question  must  oome  before  the  Coort, 
and  in  the  exercise  of  a  sound  diseretioa 
that  which  is  just  may  be  done. 

It  is  well  seUled  that  the  Court  will 
not  actively  aid  a  party  to  effeotuat*  % 
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Mitlemeiit,  who  has  not  acted  in  good 
faith  towards  the  attorney.  Young  vt. 
Dearborn,  7  Foster,  N.  H.  824,  and  cases 
cited.  The  attorney  of  the  defendant  has 
no  each  interest  in  the  suit  as  to  prerent 
parties  from  compromising  it  without  his 
consent.  His  right  bears  no  resemblance 
to  the  lien  of  the  plaintiff.  Quested  vt, 
Collis,  10  M.  &  W.  19. 

A  distinction  of  some  importance  has 
been  recently  taken  in  respect  to  the 
right  of  a  client  to  transfer  his  interest 
to  his  attorney  pendente  lite.  He  cannot 
make  an  actual  sale ;  Simpson  vt.  Lamb, 
7  B.  &  B.  84;  but  he  can  assign  his 
interest  by  way  of  security  for  serrices 
actually  rendered.  Anderson  vt.  Rad- 
cliffe,  £1L  BL  &  EU.  806;  S.  C.  in  the 
Exchequer  Chamber,  Radcliffe  ve.  Wat- 
kin,  Id.  817.  In  both  cases  verdicts  had 
been  recovered.  The  last  case  was  an 
action  of  ejectment.  It  was  held  that 
the  "champerty"  acts  did  not  affect  the 
transaction. 

C.  States  of  the  Union  in  which  the  lien 
of  the  attorney  i»  r^eeted. — Attorneys  have 
no  lien  in  Missouri :  Fressell  v<.  Hale, 
18  Misso.  18;  nor  in  Indiana;  Hill  vs. 
Briokley,  10  Indiana,  102;  nor  in  Mas- 
sachusetts or  Maine  at  common  law.  In 
these  two  latter  states  it  exists  by  statute. 
Decisions  are  to  be  found  in  Potter  vs. 
Mayo,  8  Greenl.  84 ;  Stone  vs.  Hyde,  22 
Maine,  818;  Gammon  vs.  Chandler,  80 
Maine,  162;  Hobson  vs.  Watson,  84 
Maine,  20.  The  effect  of  the  statute  is 
to  give  a  lien  without  notice.  There  is 
now  no  lien  in  California;  and  the  de- 
cisions in  Pennsylvania  are  apparently 
conflicting.  Walton  vs.  Dickerson,  7  Barr, 
876;  Balsbaugh  vs.  Fraxer,  19  Penn.  96; 
and  Dubois'  Appeal,  88  Penn.  281. 

8.  The  equitable  right  of  wr-o/.— The 
decisions  of  the  Courts  in  England  were 
for  a  long  time  at  variance  upon  the 
question  whether  the  attorney's  lien  was 
•abject  to  the  equitable  right  of  set-off 


between  the  parties.  The  King's  Bench 
protected  the  lien  of  the  attorney :  the 
Court  of  Common  Pleas  and  Chancery 
rendered  it  subordinate  to  the  right  of 
set-off.  The  decisions  are  too  numerous 
to  be  cited.  But  now,  by  general  rule, 
16  Vict.  1868,  no  set-off  can  be  allowed 
to  the  prejudice  of  the  attorney's  lien. 
Simpson  vs.  Lamb,  7  £.  &  B.  90;  4 
Bligh  N.  S.  604;  1  Dowl.  Prac.  196; 
8  Id.  688.  The  New  York  decisions  have 
favored  the  doctrine  of  the  English  Com- 
mon Pleas.  Spenoe  vs.  White,  1  John- 
son's Cases,  102 ;  Sheppard  vs.  Watson, 
3  Caines,  166;  Porter  vs.  Lane,  8  Johns. 
867.  Chancellor  Walworth  held  that 
when  a  suit  was  brought  in  equity  to 
compel  a  set-off  of  a  judgment  recovered 
in  a  different  action,  the  Court  would 
protect  the  attorney's  lien,  taking  a  dis- 
tinction between  claims  arising  in  the 
same  suit  and  in  different  suits ;  Dankin 
vs.  Yandenburgh,  1  Paige,  622 ;  Gridley 
vs.  Garrison,  4  Paige,  647.  The  distinc- 
tion was  overruled  in  Nicoll  vs.  Nicoll, 
16  Wend.  446,  on  account  of  the  express 
language  of  the  statutes  of  set-off.  But 
when  a  motion  is  made  to  the  discretion 
of  the  Court,  the  attorney's  lien  will  be 
protected.  Id. ;  Simpson  vs.  Lamb,  7  E.  & 
B  88.  The  oases  in  New  Tork,  following 
Nicoll  vs.  Nicoll,  are  disapproved  in  Cur- 
rier vs.  Boston  &  Maine  R.  R.  Co.,  87  N. 
H.  228,  and  seem  contrary  to  principle. 

It  is  well  settled  that  If  the  Judgment 
upon  which  an  attorney  has  a  lien,  is 
assigned,  the  assignee  takes  it,  cum  onere, 
and  must  satisfy  the  attorney's  claim. 
In  regard  to  the  lien  on  an  appeal,  see 
Shank  vs.  Shoemaker,  4  Smith,  489. 

4.  Remedies. — In  case  of  a  collusive 
settlement  before  judgment,  a  proper 
remedy  is  to  proceed  with  the  suit.  Tal- 
eott  vs.  Bronson,  4  Paige,  601  ;  Swain 
vs.  Senate,  6  B.  &  Pull.  99.  The  recent 
English  practice  is  to  move  to  set  the  re- 
lease aside.  Jones  vs.  Bonner,  2  Excheq 
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229.  In  case  ofooUu8iY6  8ettlement  after  rsl  subject  see  Cross,  Blontagne,  ibC 

judgment,  a  motion  may  be  made  to  Whitaker  on  Liens ;  Maogham  &  Mcnir 

vacate  the  satisfaction.    Rooney  vs.  Se-  field  on  Attorneys,  &o.     Also,  an  elaM 

cond  ATenue  R.  R.  Co.,  4  Smith,  868.  rate  ease,  McDonald  v$.  Le  Roy  Napier 

For  additional  authorities  on  the  gene-  14  Georgia,  89.  T.  W.  B. 


In  the  Imperial  Court  of  PariSj  (Second  Chamber.^ 
MoN8.  Eugene  Larnet,  Presiding.     Januarif  6,  1862. 

SUCCESSION  OF  GOURIE. 

1.  The  inheritance,  whether  testamentary  or  from  intestacy  of  a  foreigner,  aai    \ 
especially  of  an  American  of  the  United  States,  not  domiciled  in  France,  woA 
be  regulated  as  to  personal  property  existing  in  France,  without  excepting  th« 
loans  of  the  State  by  the  law  of  the  country  where  the  foreigner's  donieQe  waai 
and  where,  consequently,  his  inheritance  was  unobstrncted. 

2.  This  rule,  founded  upon  the  maxim  mohUia  segvuntvr  pergonam,  has  no  exeeptiee, 
except  where  Frenchmen  interested  as  heirs  in  the  inheritance  of  a  foreigner, 
have  to  defend  themselves  as  to  property  existing  in  France  against  dispositioiii 
or  statutes  contrary  to  some  one  of  the  essential  and  fundamental  rights  rendered 
sacred  by  French  legislation,  such  as  the  legal  reservation,  the  prohibition  of 
substitutions,  &c. ;  in  which  case  the  right  of  deduction  created  by  Article  2,  of 
the  law  of  July  14th,  1819,  is  open  to  them. 

8.  Espsciallt:  The  widow  of  a  citizen  of  the  state  of  Pennsylvania,  married 
agreeably  to  the  law  of  that  State,  which  is  also  that  of  the  inheritance,  ud 
endowed  by  virtue  of  its  matrimonial  law,  with  one-half  of  all  the  personal  pre- 
perty  of  her  husband,  has  a  right  to  demand  in  France  in  opposition  to  a  Freick 
universal  legatee,  the  transfer,  by  virtue  of  this  title,  of  the  one-half  of  a  reati 
inscribed  upon  the  great  book  of  the  public  debt.  (Treaty  of  Reeiproeity  between 
France  and  the  United  SUtes  of  September  15th,  1858.) 

Andrew  Gouri^,  otherwise  called  Boutard,  a  FrenchmaD,  left 
Fontainbleau,  his  native  city,  in  1812,  and  went  to  settle  in 
America,  where  he  practised  medicine  for  a  long  time.  Being  a 
naturalized  citizen  of  Pennsylvania,  in  1850  he  married  an  Ameri- 
can, at  Philadelphia,  the  place  of  his  domicile,  and  died  there  in 
1857,  leaving  a  will  in  his  own  handwriting,  wherein  he  appointed 
his  sister,  Octavie  Gouri^,  a  Frenchwoman,  his  universal  legatee, 
,Anna  Fisher,  his  widow,  legatee  of  one-third  of  all  his  property, 

1  Translated  and  condensed  ftom  the  Qazette  des  Tribunaux  of  January  28^ 
1862,  by  W.  D. 
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id^eaymg  a  legacy  of  six  hundred  dollars  to  the  French  Society 

'Beneficence  of  Philadelphia. 

His  estate  consisted  in  America  of  $1911,  and  in  France,  of 

0  in$eription$  of  rente  due  by  the  State,  amoonting  to  2280 
ines,  at  4|  per  cent. 

The  {1911  were  thus  distributed  in  Philadelphia :  the  widow 
)uri4  renounced  the  legacy,  and  claimed  by  virtue  of  the  laws  of 
innsylyania,  the  half  of  this  sum.  This  half,  some  debts  and 
fenses  being  first  deducted,  was  awarded  to  her.  The  legacy 
the  Society  of  Beneficence  absorbed  the  surplus ;  so  that  the 
ench  universal  legatee  had  no  share  in  this  distribution,  although 
i  was  not  excluded  by  the  legislation  of  the  country,  which  has 
slished  the  right  of  escheat  in  case  of  aliens,  at  least  as  to 
reonal  property. 

rhis  division  being  made  and  sanctioned  by  a  decision  of  the 
phans'  Court  of  Philadelphia,  the  widow  Gourid  required  of 
88  Octavie  Gouri^,  the  universal  legatee,  by  a  suit  brought 
'ore  the  civil  Tribunal  of  Fontainebleau,  that  a  similar  division 
mid  be  made  of  the  two  imcriptione  of  rente  against  the  State. 
He  question  in  the  suit  was,  whether  the  widow  Gouri^  could 
il  herself  of  the  laws  of  Pennsylvania,  and  of  her  renunciation 
iie  provisions  of  the  will,  to  assume  the  character  of  a  doweress, 
irhether  the  will  must  be  supported  as  being  the  common  title 
(he  legatees;  and  consequently,  whether  the  personal  estate 
Prance  should  be  divided  agreeably  to  the  provisions  of  the  law 
Wy  14th,  1819. 

!*he  civil  Tribunal  of  Fontainebleau  having  decided  against  the 
ow,  she  appealed  from  their  decision  to  the  Imperial  Court. 
ii«r€  Mapu  appeared  for  the  widow,  and  Meesire  Chaix  d'Est- 
(6,  the  yoanger,  for  the  sister  of  the  deceased.  After  the  con- 
ion  of  their  arguments,  Mons.  Moreau,  the  Advocate-General, 
nitted  his  views  of  the  law  to  the  Court  in  a  learned  address, 

1  which  the  following  are  extracts : 

We  mast  first  attend  to  the  meaning  of  the  law  of  1819.  By 
second  article  it  imposes  upon  the  right  of  inheritance  in 
ice,  which  it  grants  to  foreigners,  a  restriction  which  consists 
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in  a  deduction  made  from  the  property  in  France  by  the  Fijpncb 
heir  who  is  joined  with  a  foreigner,  of  a  part  equal  to  that  of  wticl 
he  shall  have  been  deprived  in  the  foreign  property  of  the  deceased  j 
by  virtue  of  the  law  of  the  country. 

This  right  of  deduction  is  justified  by  the  necessity  of  maintaii-  i 
ing  equality  between  the  co-heirs.     It  could  not  be  that  after 
having  reaped  the  benefit  of  such  legislation  in  their  own  countrj. 
the  foreign  heirs  should  pretend  to  an  equal  share  of  the  propertr  . 
in  France,  and  thus  to  enjoy  a  privilege  at  the  expense  of  the 
French  heir.     Mons.  Demolombe,  and  all  the  authors  who  hare 
commented  upon  the  law  of  1819,  explain  it  in  this  sense.     Thej 
add  that  the  French  law  must  be  applied  to  the  property  left  bj 
the  foreigner  in  France,  not  only  in  its  provisions  respectiB|[ 
successions  upon  intestacy,  but  also  in  its  provisions  as  to  tke 
effect  of  wills.     The  right  of  the  legatee  or  the  appointed  heirs  i 
rests  in  fact  upon  the  law,  in  successions  from  intestacy,  as  veH 
as  in  testamentary  successions. 

But  the  will  of  Gouri^,  in  which  he  bequeathed  to  his  widow 
one-third  of  his  personal  property,  has  not  been  carried  into  edto 
in  Pennsylvania,  on  account  of  the  local  law  which  secures  to  the 
widow  the  one-half  of  this  same  property.  Thereby  the  universal 
legatee  has  beheld  her  rights  curtailed,  and  she  demands  indemii- ; 
fication  from  the  French  property.  | 

If,  then,  the  law  of  1819  were  applicable  to  the  inheritance  of 
the  sieur  Gouri^,  the  Tribunal  of  Fontainebleau  would  have  judged 
correctly,  that  by  virtue  of  this  law  there  would  have  been  groufid 
to  the  advantage  of  the  sister  of  the  testator,  as  French  heir,  for 
the  deduction  of  that  which,  in  the  Pennsylvania  division,  the 
widow  had  received  over  and  above  the  third  which  had  beea 
bequeathed  to  her,  and  to  which  her  share  in  France  should  k 
proportionably  reduced. 

But  is  the  law  of  1819  applicable  ?  The  first  reason  again^ 
this  application  springs  from  the  existence  of  a  treaty  betvea 
France  and  the  United  States,  giving  to  the  citizens  of  the  tva 
nations  a  reciprocal  right  of  succession. 

The  law  of  1819  allows  foreigners  to  succeed  in  France  withoai 
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T  condition  of  reciprocity,  and  the  deduction  which  it  imposes 
on  the  foreigner,  benefited  by  the  law  of  his  own  country  to 
i  prejudice  of  the  French  co-heir,  is  the  sole  condition  which  it 
poses  upon  this  right  of  succeeding. 

Whit  are  the  conventions  existing  between  the  United  States 
1  France  as  to  the  inheritances  of  Frenchmen  in  America,  and 
Americans  in  France  ? 

rhe  11th  Article  of  the  Treaty  of  1778  has  ceased  to  be  in 
ce,  as  is  proved  by  a  resolution  of  the  American  Congress, 
>pted  on  the  7th  of  July,  1798.  But,  in  1800,  there  was  a  new 
eement  which  re-established  the  11th  Article  of  the  Treaty  of 
i8,  and  limited  its  duration  to  eight  years. 
t  is  only  recently,  September  15th,  1853,  that  a  convention, 
?rted  in  the  Bulletin  of  Law$j  has  provided  for  the  reciprocal 
It  of  Frenchmen  and  Americans  to  succeed  in  both  countries. 
8  convention  provides  in  Article  7,  ^In  like  manner  and 
ays  reserving  to  itself  the  power  of  finally  applying  reciprocity 
be  matter  of  possession  and  inheritance,  the  French  govern- 
It  acknowledges  the  right  of  citizens  of  the  United  States  to 
>7  in  France,  in  the  matter  of  real  and  personal  ownership 
of  inheritance,  the  identical  treatment  which  French  citizens 
►y  in  France  in  similar  matters.' 

tut,  under  the  government  of  international  reciprocity,  there  is 
•oora  for  deduction ;  first,  because  the  treaty  which  alone  could 
iorize  it,  contains  no  provision  which  allows  of  it;  next, 
iose  deduction  belongs  only  to  the  system  of  the  law  of  1819, 
jh  has  provided,  diplomatic  reciprocity  being  out  of  the  way 
er  the  government  of  this  reciprocity,  that  the  inequalities  of 
Kiitary  emolument  which  pertain  to  the  diflference  of  legisla- 
8,  as  well  as  to  the  comparative  importance  of  the  property 
!h  the  deceased  has  left  in  either  State  may,  as  the  case  may 
either  prejudice  or  benefit  the  people  of  our  nation.  The 
igner  who  comes  to  inherit  in  France,  by  virtue  of  the  treaties, 
jr  suffers  himself  or  benefits  by  this  kind  of  inequality, 
oat  being  able  to  indemnify  himself  out  of  the  property  in  his 
country,  in  which  the  French  co-heir  has  the  same  right  as  if 
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he  belonged  to  that  county;  just  as  the  foreign  co-heir  comes npop 
the  property  in  France  exactly  as  if  he  were  a  Frenchman.  Then 
is  no  deduction  for  any  one,  both  are  equally  subject,  as  to  inherit- 
ance, to  the  laws  of  the  country  in  which  they  succeed ;  the  on* 
because  he  is  a  citizen  of  that  country ;  the  other,  because  afsini- 
lated  to  him  by  international  law. 

We  must  not  say  that  the  treaty  of  1853  makes  the  conditioB 
of  Frenchmen  worse  in  preventing  the  deduction  to  which  thej 
would  be  entitled  if  it  were  not  for  the  treaty,  for  in  a  gen^ 
point  of  yiew  the  deduction  is  compensated  for  by  the  advantigc 
which  Frenchmen  obtain  in  becoming  capable  of  inheriting  where 
they  were  excluded.  Most  certainly  it  is  this  general  interest 
which  has  been  the  reason  for  the  treaty.  Thus  it  is  no  longer ; 
the  law  of  1819,  but  the  treaty  of  1853  which  should  be  applied. 

The  deduction,  as  well  as  the  diminution  of  the  widow's  right  to  | 
the  third,  instead  of  the  half  which  the  American  law  secures  to  j 
her,  must  be  denied  to  the  universal  legatee  for  another  reason, 
which  is  that  our  law  of  1819  is  only  applicable  to  the  foreign 
co-heir,  and  not  to  the  foreigner  coming  to  exercise  in  the  sacees* 
eion  a  right  which  is  not  of  a  hereditary  nature.  In  effect,  the 
Pennsylvania  statute  which  the  widow  Gouri^  invokes  is  this:  ii 
the  first  place,  a  law  called  th^  Inte%tate  Act  of  April  8th,  18SS| 
provides  for  the  widow*8  right  to  the  third  of  the  husband's  estate^ 
if  he  leaves  children;  if  he  leaves  only  collateral  heirs,  the  widow'i 
right,  independently  of  the  income  of  half  the  real  estate,  is  to 
half  of  the  personal  property  in  absolute  ownership.  What  mni^ 
we  call  this  right  of  the  wife  ?  The  statute  of  1833  is  about  t^ 
teach  us. 

It  provides  (section  11)  for  the  case  of  the  husband's  having 
bequeathed  one-half  of  his  property  to  his  wife,  and  to  prevent  the 
benefit  of  his  liberality  from  being  concurrent  with  the  statutory 
right  of  the  wife,  which  might  occasion  a  double  outlay,  contrary  to 
the  intention  of  the  husband,  who  might  not  have  explained  himself 
respecting  it  in  his  disposal  of  his  property,  the  statute  declares  thai 
this  legacy  or  donation  shall  be  considered  as  being  in  lien  of  or  ii 
exclusion  of  the  wife's  dower  in  the  property  of  the  said  t^tator,  it 
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e  manner  as  if  he  had  thus  expressed  himself  in  the  will.  And 
(  text  adds :  '  Provided  that  nothing  herein  contained  shall 
)rive  the  widow  of  her  choice,  either  of  dower  or  the  estate  or 
iperty  so  devised  or  bequeathed.'  An  explanatory  law  of  Apr;! 
fa,  1848,  repeats  that  the  widow  may  take,  as  she  may  prefer, 
lerthe  legacy  or  donation  left  to  her  bj  a  testament  or  last  will, 
ber  share  in  the  personal  property,  by  virtue  of  the  said  laws 
|)ecting  succession  or  intestacy. 

!*hQ8  the  widow  has  her  share  in  the  property  left  by  the  hus- 
d,  and  this  share,  of  which  she  cannot  be  deprived  by  any 
K>8ition  made  by  the  man,  she  takes  under  the  title  of  dower. 
at  then,  is  dower  ?  Pothier  thus  defines  it.  ^  The  wife's  dower 
liat  which  agreement  or  the  law  grants  to  the  wife  in  the  pro- 
ty  of  the  husband,  for  her  support,  in  case  she  survives  him.' 
ording  to  Merlin,  it  was  the  principal  of  the  nuptial  gains  and 
mrivorship.  Is  dower,  under  the  dominion  of  the  Pennsylvania 
ate,  susceptible  of  the  same  definition  7 
fe  know  that  American  legislation  is,  in  general,  borrowed  from 
ash  legislation,  and  that  the  latter  is  itself  based  upon  the  prin- 
%  of  the  law  of  the  Germans.  But  Pothier  states  that  the 
er  of  the  French  law  had  the  same  origin.  *•  We  find  it,'  says 
^in  the  custom  of  the  ancient  peoples  of  Germany,  who  estab- 
^  themselves  in  our  provinces.  Tacitus  relates  that,  among 
e  peoples,  the  wives  do  not  bring  any  dowry  to  the  husbands, 
receive  it  from  them.  This  dowry,  which  the  wife  received 
I  the  husband,  is  really  the  same  thing  as  our  dower.' 
Aving  a  common  origin  among  the  two  peoples  on  this  side  and 
be  other  side  of  the  Channel,  the  almost  immemorial  institution 
ower,  if  it  sometimes  varied  in  details,  and  as  to  the  goods 
ih  composed  it,  was  precisely  the  same  as  to  its  principle  and  as 
8  essential  character.  Thus  we  read  in  Blackstone :  '  Tenant 
ower  is  where  the  husband  of  a  woman  is  seised  of  an  estate 
iheritance,  and  dies ;  in  this  case  the  wife  shall  have  the  third 
of  all  the  lands  and  tenements  whereof  he  was  seised  at  any 
during  the  coverture,  to  hold  to  herself  for  the  term  of  hei 
oral  life.' 


Digitized  by  VjOOQIC 


480  SUCCESSION  OF  GOUBlfi. 

la  our  days  an  eminent  magistrate  of  Great  Britain  has  p- 
nounced  these  w6rds  often  quoted  before  the  English  or  Americu 
tribunals :  ^  There  are  three  things  which  the  common  law  hu; 
always  respected — ^life,  liberty,  a^d  dower.* 

Dower,  therefore,  has  the  same  character  erwy where;  and  tk 
widow  does  not  take  by  virtue  of  the  right  of  succeeding,  fw  her 
right  exists  previous  to  the  opening  of  the  succession ;  it  is  frofs' 
chat  very  time  prior  to  that  of  the  heirs,  and,  in  reality,  goes  biek 
to  the  day  of  the  marriage.  It  is  thus  that  on  account  of  a  ri^ 
of  widowhood  granted  by  the  Customs  <  of  Normandy,  a  decisioB 
of  the  Court  of  Cassation  of  the  29th  of  Nivose,  in  the  year  YL, 
has  said,  '  that  it  was  irrevocable  in  its  nature ;  that  it  was  not  ii 
the  power  of  the  wife  to  abridge  it,  or  to  modify  it,  or  to  derogata 
from  the  disposition  of  the  municipal  law,  upon  the  faith  of  whid 
the  marriage  has  been  contracted ;  that  we  must  not  confound  tke 
rights  acquired  by  the  married  couple  by  means  of  the  marriage^ 
with  the  mere  rights  of  succession  which  the  laws  do  not  de€re«  \ 
but  at  the  moment  of  the  opening  of  the  succession.' 

Let  us  add,  that  dower  often  takes  effect  upon  the  real  eststt 
alienated  by  the  husband,  even  to  the  prejudice  of  third  paniei 
purchasers.    Armed  with  a  right  of  this  character,  cannot  the  wifd 
avail  herself  of  it  Memper  et  ubiquej  according  to  Damonlui'fli 
expression,  defining  the  effects  of  the  matrimonial  compact,  expresi  i 
or  implied  ?    Undoubtedly  not,  if  dower  is  a  right  confined  to  real 
estate.     But  it  is  different  as  to  dower  in  personal  property,  of 
which  BouUenois  (Treatise  upon  Statutes,  vol.  2,  page  274)  has 
said,  after  having  admitted,  for  this  supposition,  the  system  of 
implied  contract  which,  on  the  contrary,  he  rejects  when  dower  in 
real  estate  is  in  question :  '  It  is  a  debt  relating  to  personal  pro- 
perty with  which,  at  the  instant  of  the  marriage,  the  law  of  tlie  < 
matrimonial  domicil  charges  the  married  couple.     This  debt  is, 
indeed,  in  pendentij  because  it  is  uncertain  which  of  the  two  vill  bo  | 
the  survivor ;  but  death  having  happened,  the  right  of  the  snnri^ 
is  fully  secured,  and  goes  back  to  the  moment  of  the  marriage.* 

BouUenois  is  also  the  aiithor  who  has  furnished  the  most  solia 
foundations  for  the  maxim,  mobUia  $equuntur  personam,    Fron 
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this  maxim,  as  we  have  seen,  article  2  of  the  law  of  1819 
derogates  in  a  way  that  was  necessary.  But,  outside  of  this  law, 
the  maxim  ought  to  preserve  its  authority;  it  ought  especially 
▼hen  it  serves  to  give  to  the  matrimonial  compact  all  the  con- 
eefjuences  of  which  it  admits  according  to  equity  and  the  law  of 
nations. 

Here  the  widow  Gouri^  claims  the  benefit  of  the  essential  con- 
dition of  the  marriage.  The  personal  statute  gives  her  a  dower  in 
the  personal  property ;  she  can  demand  it  wherever  her  husband 
has  left  property  of  this  sort ;  we  say  the  personal  statute,  for  the 
movable  property  connected  with  the  person  is  regulated  as  to  the 
right  of  disposal  by  the  laws  which  govern  it.  The  implied  con- 
tract of  the  married  couple  having  been  that  dower  should  attach 
to  the  movables  left  by  the  husband,  how  can  his  universal  legatee, 
who  represents  him,  escape  from  that  contract?  Why  should 
the  French  law  desire  to  oppose  the  execution  of  such  an  agree- 
Bent  when  our  statute  as  to  real  estate  is  in  no  degree  affected  - 
oy  it ;  when  there  is  nothing  at  stake  but  some  interests  in  per- 
lonal  property,  some  rentes  upon  the  State,  which  have  no  other 
character  ? 

In  short,  gentlemen,  that  is  a  doctrine  as  juat  as  it  is  generous, 
which,  in  personal  property  at  least,  makes  the  conventional 
or  quasi-conventional  rights  of  wives  independent  of  territories 
and  sovereignties*  It  belongs  to  you  to  proclaim  it.  Besides, 
we  shall  thereby  escape  the  danger  of  reprisals,  which,  according 
to  times  and  places,  might  threaten  the  rights  of  French  widows, 
claiming  them  in  foreign  countries,  no  longer  in  customary 
dower,  since  that  is  abolished  by  the  Code  Napoleon,  but  in 
die  stipulated  dower,  which,  like  the  gain  of  survivorship,  can 
still,  under  th<»  government  of  this  code,  find  a  place  in  contracts 
of  marriage. 

We  think,  for  these  reasons,  that  there  is  cause  for  annulling 
the  decision  of  the  former  Judges,  and  for  ordering  that  the 
widow  Gouri^  shall  take  for  her  dower  the  half  of  the  rentee  of 
it280  francs.'' 

Aftw  having  deliberatied^  the  Court  ga/ve  judgment  as  follows: 
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"The  Court,  considering  that  Edme  Auguste  Andr£  Goari<, 
otherwise  called  Joseph  Boutard,  a  Frenchman  by  birth,  but  a 
naturalized  citizen  of  the  United  States,  in  the  State  of  Pennsjl-  | 
vania,  on  the  21st  of  January,  1850,  married  at  Philadelphia,  for 
his  second  wife,  and  without  marriage  settlement,  Anna  Fischer,  | 
at  present  his  widow; 

"  That  the  said  Gouri^  died  at  the  same  place,  without  issue,  on  ' 
the  7th  of  March,  1857,  leaving  a  will  in  his  own  handwriting, 
dated  the  80th  of  March,  1858,  in  which,  after  having  left  to  his 
wife  his  furniture  and  a  third  of  all  his  real  and  personal  estate,  , 
wheresoever  situated,  and  a  sum  of  six  hundred  dollars  to  the 
French  Society  of  Beneficence  of  the  city  and  county  of  Phila- 
delphia, he  has  appointed,  as  his  universal  legatee,  his  sister,  Octa- 
vie  Gouri^,  residing  in  France  and  remaining  a  Frenchwoman; 

"Considering  that  the  widow,  Gouri^,  has  immediately  re- 
nounced  the  advantages  resulting  to  her  from  the  will,  to  aviil 
herself  of  the  right  which,  in  her  capacity  as  widow,  the  statute 
of  Pennsylvania  authorized  her  to  enforce  against  the  inheritance 
of  her  husband ;  that  is  to  say,  to  the  half  in  full  ownership  of  all 
the  personal  property  depending  upon  it ; 

"  Considering  that  the  competent  judicial  authority,  the 
Orphans'  Court  of  Philadelphia,  has,  by  decision  of  the  19th 
of  November,  1858,  awarded  to  her  this  half,  some  debts  and 
costs  being  deducted,  of  the  part  of  the  personal  estate,  which 
was  in  America ; 

"  Considering  that  there  is  in  France,  and  depending  upon  the 
inheritance  of  Gouri^,  some  other  personal  property,  especiallj 
two  inscriptions  of  rente  at  4^  per  cent.,  amounting  together  to 
2280  francs  of  renUy  upon  the  great  book  of  the  public  debt,  tlie 
half  of  which,  in  full  ownership,  the  widow,  Gouri^,  has  claimed 
before  the  civil  tribunal  of  Fontainebleau,  in  the  same  capaci^ 
and  by  the  same  title  by  which  she  had  proceeded  before  the 
jurisdiction  of  Philadelphia ; 

"  Considering  that  the  former  judges,  giving  effect  to  the  wiD 
of  Gouri^,  have  allowed  her  claim  only  with  restrictions,  upon  the 
ground  that  the  French  law  governs  all  the  personal  property  left 
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in  France  by  a  foreigner,  especially  the  rentes  inscribed  upon  the 
great  book  of  the  public  debt,  and  because,  according  to  the  terms 
of  the  law  of  the  14th  of  July,  1819,  there  vras  reason  to  make, 
for  the  benefit  of  the  universal  legatee,  Octavie  Gourid,  a  deduc- 
tion from  the  value  of  the  rente  in  question,  equal  to  that  by 
which  she  found  herself  debarred  from  the  personal  property  in 
America,  owing  to  the  modification  made  by  the  Pennsylvania 
statute  in  the  will  of  Gouri^ ; 

"But  considering  that,  according  to  the  maxim  mohilia  aequuntur 
personam^  it  is  a  principle  that  personal  property,  whatever  may 
be  its  nature,  is,  as  to  the  right  of  disposing  and  receiving,  subject 
to  the  personal  statute  of  those  to  whom  it  belongs  ;  that  it  fol- 
lows that  an  inheritance,  whether  testamentary  or  from  intestacy, 
proceeding  from  a  foreigner  not  domiciled  in  France,  and  con- 
sisting of  personal  property  existing  in  France,  should  be  regu- 
lated by  the  law  of  the  country  where  this  foreigner  had  his 
domicile,  and  where,  consequently,  his  inheritance  is  open ; 

"  Considering  that,  if  this  principle  is  sometimes  found  modi- 
fied by  the  interpretation  which  jurisprudence  and  erudition  have 
given  to  the  law  of  the  14th  of  July,  1819,  it  is  especially,  when 
Frenchmen,  interested  as  residuary  heirs  in  the  inheritance  of  a 
foreigner,  had  to  defend  themselves  upon  the  property  existing  in 
France  against  disposals  or  statutes  opposed  to  some  of  the  essen*' 
tial  and  fundamental  rights  consecrated  by  French  legislation — 
such  as  the  legal  reservation,  the  prohibition  of  substitutions  out- 
side of  settled  cases,  &;c. ;  but  that  it  could  not  be  thus  in  a  case 
where  the  universal  legatee,  who  cannot  avail  himself  of  any  legal 
reserve,  finds  himself  opposed,  not  to  a  foreign  co-heir,  but  to  a 
joint-owner  of  a  part  of  the  property  of  the  inheritance,  who 
comes  to  exercise  upon  that  existing  in  France,  rights  which  she 
derives  from  her  personal  statute,  and  from  that  of  the  domcile  of 
the  deceased  at  the  same  time  as  from  the  7th  Article  of  the 
interposed  treaty  of  the  15th  of  September,  1853,  between  France 
and  the  United  States,  by  the  terms  of  which,  by  way  of  recip- 
rocity for  the  analogous  concessions  made  to  Frenchmen,  the  citi- 
28 
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zens  of  the  United  States  may  possess  in  France  personal  and 
real  estates  in  the  same  manner  as  the  people  of  this  country ; 

'^  Considering  as  to  the  right  resulting  from  the  personal  statute 
in  favor  of  the  widow,  Gouri^,  that  it  appears  from  the  documents 
produced,  that,  in  Pennsylvania,  under  the  government  of  the  com- 
mon law,  which  is  the  separation  of  property,  the  wife,  on  the 
death  of  her  husband,  without  leaving  issue,  has  the  right  to  claim, 
among  other  things,  the  half  of  his  personal  estate ; 

"  Considering  that,  foreseeing  the.  case  of  the  husband's  leaving 
a  legacy  to  his  wife  of  less  importance,  a  law  rf  the  11th  of  April, 
1848,  in  derogation  of  that  of  the  8th  of  April,  1883,  has  reserved 
to  the  widow  the  choice  between  the  enforcement  of  the  legacy 
and  the  right  of  taking  that  portion  of  the  inheritance  of  the 
husband,  and  that  the  power  is  acquired  by  her  in  so  comple^^ 
and  absolute  a  way  that  the  husband  cannot  aifect  it  by  any  dis- 
posal, whether  testamentary  or  otherwise ; 

"  Considering  that  this  advantage,  which,  under  the  name  of 
dower^  the  statute  of  Pennsylvania  has  made  a  tacit  matrimonial 
compact,  has  the  same  origin  and  the  same  cause  as  the  customarj 
dower  of  the  old  French  law,  and  which  in  a  similar  maimer 
establishes  in  favor  of  the  widow,  upon  the  goods  of  her  husband 
which  are  subject  to  it,  a  right  of  property  virtually  pre-existiiig 
the  day  of  the  death,  but  which  does  not  become  effectual  until 
that  time ; 

"  Considering  that,  as  has  been  said,  the  widow  Oouri^  has 
renounced  the  will  to  stand  by  her  dower,  and  that  by  virtue  of  the 
peremptory  decision  given  between  her  and  the  French  Society  of 
Beneficence  of  Philadelphia,  on  the  19th  of  October,  1858,  ber 
title  of  universal  legatee  appears  to  be  legally  and  regularly  turned 
into  that  of  doweress  and  owner  of  half  of  all  the  personal  ]h«- 
perty  composing  her  husband's  succession ;  that  it  is,  therefore, 
with  good  right  that  she  now  demands,  in  the  same  proportion,  the 
ownership  of  that  property  existing  in  France,  without  any  dedttc- 
tion  being  made,  for  the  benefit  of  the  French  universal  legatee, 
in  the  terms  of  Artide  12  of  the  law  of  the  14th  of  July,  1819^ 
since,  from  the  causes  above  mentioned,  it  results  that  there  is  no 
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ice  in  tbe  csiise  for  Article  2  of  that  law,  whtch  treats  onlj  of 
e  regulation  of  the  reepectiTe  rights  of  French  and  foreign  heirs, 
vt  even  for  the  application  of  Article  17  of  the  treaty  of  Septem* 
r  15th,  1853,  in  so  far  as  it  has  the  same  object; 
'^  Annuls,  and,  deciding  upon  the  main  question,  says  that  there 
ill  be  a  grant,  in  complete  ownership,  made  to  the  widow  Gouri^ 
berwise  called  Bootard,  of  tbe  half  of  all  tbe  personal  property 
pending  m  France,  upon  the  succession  of  her  husband,  and  par- 
ilarly  of  the  half  of  two  inscriptions  o( rente j  4}  per  cent.,  upon 
I  French  State,  amounting  to  2,280  francs,  or  the  price  of  those 
ich  have  been  or  should  be  sold,  &c 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 
SUPRBMI  COURT  OF  IfASBACMUSBTTS.* 

ietum  for  Rejmal  of  Vote. — No  action  lies  against  the  selectmen  of  a 
a  for  refusing  to  put  upon  tbe  list  of  voters  therein  tbe  name,  and 
cdng  the  vote,  of  one  who  was  not  a  legal  voter,  although  the  proof 
laced  by  him  to  tbem  was  sufficient  to  establish, />nmd/acu,  his  right 
9te  .  and  tbej  may  prove  at  the  trial  that,  in  fact,  he  was  not  a  legal 
r:  Lombard  vs.  Oliver, 

^vmutaory  Note-^  Giving  Time  to  Maker  of^  whei^  Di$charge$  Endorser. 
be  taking  of  money  by  the  holder  of  an  over-due  note  from  tbe 
ET,  in  ooDsideration  of  forbearance  for  a  time  to  come  to  press  him  for 
oent,  and  forbearance  accordingly,  without  tbe  consent  or  knowledge 
endorser  who  has  been  duly  notified  of  tbe  dishonor  of  tbe  note, 
lischarge  tbe  latter  from  his  liability  thereon  :   Yeazie  vs.  Carr, 

}giigemee — Law  of  the  Road. — ^The  driver  of  a  team  which  is  on  the 
and  aide  of  a  street,  in  violation  of  the  law  of  tbe  road,  may,  never- 
is,  recorer  damages  for  an  injury  sustained  by  him  from  a  collision 
another  team,  the  driver  of  whiob,  in  meeting  him,  carelessly  or  reck- 
ruzM  against  bim  or  his  team  :  ^pofford  vs.  Harlow. 

m  toliomim^  abttr«ots,  fbniisk«d  bj  CharlM  AUmi,  Baq.,  Beportar,  will  appear 
Ibrtbcoming  ▼olome  of  the  Stata  Beports. 
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Actum  an  Lost  Bank  Notes  —  What  Evidence  Necenartf,^^ 
owner  of  bank-bills,  which  cannot  be  identified  or  distingoiBhed  (ron 
other  similar  bills,  cannot  maintain  an  action  against  the  bank  whidi 
issued  them  upon  circumstantial  evidence  that  thejr  have  been  destroy^ 
and  in  each  case  a  bond  of  indemnity  does  not  afford  to  the  bank  an  ade- 
quate protection  :   Toioer  vs.  Appleton  Bank. 

.  Agen  t — Liability  of  Broker  far  Selling  Forged  Note —  Undisclosed  iWi- 
cipal  — An  action  lies  to  recover  back  monej  paid  to  a  broker  for  a  DOte, 
the  signature  to  which  is  forged,  sold  to  him  without  disclosing  his  pxin- 
cipal,  although  he  has  paid  the  money  to  his  principal,  and  although  tk 
note  was  sold  for  a  sum  less  than  its  face  :  Merriam  vs.  Wolcott 

Liability  of  Draw- Tender  of  Bridge  for  Negligence — Evidence  af 
Opinion, — A  draw-tender  of  a  bridge,  appointed  by  the  governor,  withi 
salary,  having  full  control  and  direction  of  the  passing  of  all  veneb 
through  the  draw,  and  of  the  opening  of  the  draw,  and  of  the  care  of  tbe 
lamps  upon  the  bridge,  furnishiog  all  necessary  assistance  therefor,  wto 
duty  it  is  to  allow  no  unnecessary  detention  of  vessels,  having  due  regari 
and  caution  for  the  public  travel,  and  who  is  required  to  give  bond  totk 
Treasurer  of  the  Commonwealth  for  the  faithful  performance  of  his  daties, 
is  liable  in  damages  to  a  person  injured,  solely  through  his  favor  to  bic 
due  regard  and  caution  for  the  public  travel  in  performing  bis  doties: 
Eotodl  vs.  Wright, 

In  an  action  against  the  draw-tender  of  a  bridge  to  recover  dana|H 
sustained  by  reason  of  his  neglect,  to  have  due  regard  and  caution  fortki 
public  travel  in  performing  his  duties,  the  opinion  of  another  draw-t^ite 
as  to  the  necessity  of  keeping  a  gate  shut  and  lanterns  lighted  while  ^ 
draw  is  open  in  the  night  time,  is  inadmissible  :  76. 

Action  for  Negligence  of  a  Jailor  —  Where  it  lies  by  a  Prtsomer.—i 
prisoner  onfiocd  in  a  house  of  correction,  under  sentence  of  court,  sd 
while  there  put  into  solitary  confinement  for  refractory  conduct,  in  aeeod* 
ance  with  rules  established  for  such  cases,  cannot  maintain  an  setiM 
against  the  master  for  neglect  to  provide  for  him  sufficient  food,  clotbi^ 
and  fires,  if  he  is  kept  in  one  of  the  usual  cells,  and  there  is  no  evtdcMi 
of  express  malice,  or  of  such  gross  negligence  as  to  authorise  the  infeftM 
of  malice :   Williams  vs.  Adams. 
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Mortgage — Action  to  foredow  hy  Seamd  against  First  Mortgagee — 
Executors — A  second  mortgagee  of  land  may  maintain  an  action  to  fore- 
close bis  mortgage  against  the  first  mortgagee,  who  is  in  possession  for  the 
purpose  of  foreclosure,  if  the  latter  is  also  the  owner  of  the  equity  of 
redemption,  and  under  his  execution  may  be  put  temporarily  in  posses- 
sion, without  an  actual  ouster  of  the  first  mortgagee  :  Crovxn  vs.  Hazletine, 

One  of  two  executors  may  assign  a  mortgage  given  to  his  testator :  lb. 

Atoard  when  a  bar, — If  a  passenger  who  is  traveling  in  and  seated  by 
an  open  window  of  a  railroad  car,  receives  an  injury  from  the  swinging  of 
an  unfastened  door  of  a  car,  which  has  been  left  by  another  railroad  com- 
pany standing  upon  a  track  parallel  with  that  over  which  he  is  riding,  an 
award  in  his  favor  against  the  company  by  which  the  stationary  oar  was 
left  in  its  position,  which  has  been  returned  into  the  Superior  Court  in 
compliance  with  the  terms  of  the  submission,  and  is  still  pending  therein, 
without  entry  of  judgment  thereon,  is  no  bar  to  an  action  by  him  for  the 
•ame  injury  against  the  company  in  whose  car  he  was  riding,  although  the 
Dosts  of  the  arbitration  have  been  paid  by  the  company  against  whom  the 
iward  was  made :   Thdd  vs.  The  Old  Colony y  dec.  Railroad  Company, 

Passenger  on  Free  Ticket. — A  railroad  company  which  carries  a  passen- 
ger without  fare,  by  consent  of  its  superintendent  and  the  conductor  of 
the  train,  is  liable  for  an  injury  sustained  by  him  through  the  want  of  due 
ind  reasonable  care  in  performing  its  duty  :  lb. 

What  amounts  to  Negligence  in  Railway  Passenger. — A  traveler  in  a 
railroad  car  cannot  recover  damages  against  the  railroad  company  for  a 
^rsonal  injury  sustained,  wholly  or  in  part,  by  reason  of  allowing  his  arm 
)r  elbow  to  be  outside  of  the  window :  lb. 

Factor — Commissions  when  due — Evidence  of  IZta^e.-— Under  a  written 
Nmtraot,  by  which  commission  merchants  agree  that  they  will  receive 
px)d8  consigned  to  them,  and  insure  and  sell  the  same  in  accordance  with 
irovisions  therein  contained,  and  charge  on  all  such  sales  a  certain  speci- 
ied  commission,  which  charge  shall  include  commission,  labor,  cartage^ 
Dsurance,  and  every  expense  whatever,  no  action  lies  to  recover  for  8er% 
ices  or  expenditures  on  goods  consigned  to  and  received  by  them  under 
be  contract,  and  not  sold,  but,  at  the  termination  of  the  contract,  at  the 
squest  of  the  consignees  and  by  consent  of  the  consignors,  transferred  by 
lem  to  other  commission  merchants,  who  were  appointed  to  succeed  them 
I  agents  for  the  sale  of  the  goods;  and  evidence  is  incompetent  to  prove 
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a  usage  of  com  mission  merchants  to  charge  one-half  commisaoiiB,  uakt 
each  oircumstanoes :   Ware  vs.  Hayvoard  Rubber  Oompanjf, 

OOURT  CfF  APPEALS  OF  NEW  TORK.^ 

WtUf  construction  of- —  Validity  of  Limitations  and  Trusts  contained  m, 
under  Revised  Statutes  — A  trust  to  receive  the  rents  and  profits  of  letl 
estate  and  apply  them  to  the  use  of  the  issue  of  the  testator's  infiant  chil- 
dren, for  a  period  not  exceeding  two  lives  in  being,  is  not  void  becaoaetha 
beneficiaries  are  not  ascertained :   Oilman  vs.  Reddington^  et  aL 

The  statute  (1  R.  S.,  p.  728,  §  55)  does  not  forbid  a  shifting  use  for 
the  benefit,  in  case  of  the  death  of  the  primary  beneficiaries,  of  perwm 
unknown  or  not  in  existence  at  the  creation  of  the  trust :  lb. 

Nor,  it  seems,  does  the  statute  invalidate  a  trust  which  may  permit  the 
sale  of  the  real  estate  and  the  application  of  the  proceeds  to  the  use  of 
such  unborn  beneficiaries,  within  the  duration  of  two  lives  in  being :  A 

A  provision  in  a  will  that  trustees  in  whom  real  and  personal  estate  vis 
vested,  should  apply  the  rents  and  profits  to  the  use  of  the  testator's  in&at 
children  and  their  unborn  issue  for  the  lives  of  the  two  youngest  of  three 
children,  though,  by  possibility,  two  or  more  successive  generations  might 
enjoy  the  benefit  for  their  lives,  respectively,  does  not  contravene  the  statute 
(1  R.  S.,  p.  723,  §  18)  against  the  creation  of  successive  life  estates,  or 
of  a  remainder  for  life  upon  a  term  for  yearS|  in  fiivor  of  persons  not  it 
being:  Jh. 

The  trustees  were  required  to  **  pay,  convey,  or  make  over''  the  red 
and  personal  estate  upon  the  death  of  the  two  younger  children,  or  the 
expiration  of  thirty  years,  to  the  survivors  of  such  children  or  the  issae 
til  en  living  of  such  as  might  be  dead,  in  equal  proportions,  the  issue  to 
tuke  the  share  of  the  parent,  with  a  substitutional  limitation  in  fevor  el 
other  persons :  HeUd-^  that  the  children  took  a  vested  fee  determinable  u 
to  each  upon  his  dying  without  issue  within  the  prescribed  period :  lb.       , 

It  does  not  invalidate  the  trust  that  it  enables  the  trustees,  in  their  d»  ^ 
erction,  to  apply  the  entire  income  and  profits,  or  the  estate  itself,  to  fths 
use  of  unborn  posterity,  to  the  exclusion  of  the  testator's  children :  lb. 

It  creates  no  illegal  suspense  of  the  power  of  alienation,  that  the  exaea- 
tors,  after  expiration  of  the  trust  term,  may  be  required  to  retain  ia 


^  From  E.  P.  Smith,  Esq.,  State  Reporter. 
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their  possession  real  and  personal  property — the  ultimate  right  to  which 
has  yested—for  the  purpose  of  paying  the  inoome  to  the  widow  for  her 
life:  lb. 

The  will  directed  a  certain  portion  of  inoome  to  be  accumulated,  with- 
out restricting  the  period  to  the  minority  of  the  children.  This  proyision 
being  yoid  as  to  the  income  after  the  termination  of  such  minority,  the 
surplus  goes,  it  seenUf  to  the  children  as  prcsumptiyely  entitled  to  the  next 
eyentual  estate :  lb. 

Libel — Privileged  Communication, — The  statute  (ch.  130  of  1854) 
exempting  from  prosecution  for  libel  the  publishers  of  legislatiye  debates, 
&c.y  is  prospectiye  only,  and  is  no  defence  for  a  publication  prior  to  its 
enactment :  San/ord  ys.  Bennett, 

The  publication  of  a  slander  uttered  by  a  murderer  at  the  time  of  his 
exeoution,  is  not  priyileged  either  under  that  statute  oi  at  the  common 
law:  76. 

The  statute  relates  only  to  statements  made  in  judicial,  legislatiye,  or 
administratiye  bodies  in  execution  of  some  public  duty  ;   lb, 

Cruarantjf — Continuing  Liability. — A  contract  t^  be  ^^  accountable 
that  B.  will  pay  you  for  glass,  paints,  &c.,  which  h^  may  require  in  his 
business,  to  the  extent  of  fifty  dollars,"  is  a  continuing  guaranty.  The 
limitation  is  not  of  the  credit  to  B.,  but  of  the  ^tent  of  the  guarantor's 
/lability :  Rindge  ys.  Judson, 

The  doctrine  of  Gates  ys.  McKee^  3  Kern  ^32,  re-affirmed :  lb. 

Married  Woman — Confessed  Judgment,  Jy,  void, — A  confession  of 
judgment,  without  action,  by  a  married  ^oman  is  yoid,  although  the  con- 
sideration be  money  borrowed  for  and  ^ipplied  to  the  improyement  of  her 
separate  estate  :   Watkins  ys.  Abra^ms. 

When  husband  and  wife  uni^jO  in  confessing  a  judgment,  it  may  be 
retained  as  good  against  the  \iusband,  though  yoid  as  to  the  wife  :  lb. 

Statute  of  Frauds  of  Signature  by  Agent  sufficient — Stockjobbing  acty 
evidence  under, — A  subscription  by  the  agent  of  the  party  to  be  charged 
is  sufficient  under  Ihe  statute  of  frauds,  though  the  name  or  existence  of  a 
principal  does  not  Appear  upon  the  instrument :  Dykers  ys.  Tovmsend, 

To  ayoid  a  contract  as  against  the  stock-jobbing  act,  (1  R.  S.,  p.  710, 
§  6,)  the  burden  of  proof  is  upon  the  party  alleging  a  yiolation ;  lb. 


Digitized  by  VjOOQIC 


440  ABSTRACTS  OF,  RECENT  DECISIONS. 

StMifu  vs.  Leowolf,  3  Gash.  143,  overraled  on  this  point :  lb. 

In  an  action  bj  the  vendor  of  stocks  against  a  vendee  refasing  to  per- 
form bis  contract  to  purchase,  it  was  a  defence  that  the  vendor  did  not 
own,  nor  was  authorized  to  sell,  sufficient  stock  to  fulfill  the  contract  in 
suit  and  his  previous  outstanding  contracts.  But  evidence  falling  short  of 
this,  as  merely  showing  contracts  sufficient  to  absorb  all  the  stock  which 
the  plaintiff  had  proved  himself  to  own,  is  inadmissible :  lb. 

Will  J  execution  of — Proof  of  Handwrxtiiig  of  deceased  Witf^eu, — ^Tbe 
certificate  of  attestation  to  a  will  by  a  deceased  witness  is  not,  it  seems, 
equivalent  to  his  testimony,  if  he  were  living,  to  the  contents  thereof,  but 
is  evidence  of  an  inferior  nature  :   Orser  vs.  Orser, 

Such  an  attestation,  in  connection  with  the  other  cironmstaDoes  of  the 
case,  may  waiTant  a  jury  in  finding  the  due  execution  of  the  will  agaiosl 
the  evidence  of  the  other  subscribing  witness ;  but  would  not,  it  seeoiSy 
without  regard  to  any  intrinsic  fact,  support  such  a  verdict  against  the 
positive  teRtimony  of  a  living  witness  :  lb. 

No  distinction  exists  between  the  force  of  the  certificate,  as  evidence  of 
what  was  done  and  heard  by  the  deceased  witness,  and  of  what  it  states  to 
have  been  also  witnessed  by  the  survivor :  lb. 

Criminal  Law — Pleading — Auterfois  acquit — Embezzlement. — Upon 
an  indictment  containing  nine  counts  for  embezzlement  of  different  grades, 
and  others  for  larceny,  a  verdict,  »*  guilty  of  embezzlement,"  is  equivalent 
to  an  acquittal  of  the  larcenies  charged,  and  a  bar  to  any  subsequent 
prosecution  :   Guentker  vs.  The  People. 

One  of  the  counts  for  embezzlement  being  good,  the  verdict  means  that 
he  is  guilty  of  the  offence  as  charged  therein  :  lb. 

An  entry  by  order  of  the  court  after  the  jury  was  discharged,  in  amend* 
ment  of  the  verdict  as  first  recorded,  that ''  the  jury  find  the  prisoner  Dot 
guilty  of  the  larceny  charged,"  is  unwarranted  and  nugatory :  lb. 

Contract — Specific  Performance — Practice, — A  promise  is  to  be  iater- 
preted  in  that  senso  in  which  the  promisor  knew  that  the  promisee  under- 
stood it :   Barloio  vs.  Scott. 

Accordingly,  where  the  vendor  of  land  undertook  to  execute  such  a  con- 
veyance as  he  had  received  from  his  grantor,  which  be  said  was  a  irmr- 
ranty  deed — the  same,  in  fact,  containing  only  a  covenant  against  *lis 
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acts  of  the  grantor — ^the  purchaser,  although  he  saw  the  deed  under  which 
the  vendor  held,  understood  it  to  be,  and  understood  the  vendor  to  pro- 
mise  a  deed  with  general  warranty,  and  the  vendor  knew  that  such  was 
his  understanding.  Meld^  that  the  vendor  was  bound  to  convcj  with  general 
warranty:  lb. 

SUPREME  OOUBT  OF  PENNSYLVANIA. 

Executor jf  Agreement  to  transfer  Chose  in  Action — Effect  6/ on  Owner' 
ship— Action /or  Oonspiraq/ — Evidence  of  Fraud  and  Complicity  neces- 
sary to  sustain.-^ k.  J  entitled  to  certain  post-office  warrants  for  carrying 
the  United  Statos  mails,  which  fell  due  quarterly,  agreed,  for  a  valuable 
oonsideration,  that  he  would  trausfer  them  to  B.  for  collection,  stipulating 
that  ho  should  also  pay  out  of  the  proceeds  certain  notes  on  which  C.  was 
sniety.  The  warrants  first  falling  due  were  allowed  to  go  to  B.,  but  the 
warrants  for  two  following  quarters  were  received  by  A.,  who  paid  a  por- 
tion of  the  proceeds  to  C,  a  portion  to  D.,  another  of  his  sureties,  and 
retained  the  balance.  In  an  action  of  conspiracy  brought  by  B.  against 
A.,  G.  and  D.,  for  corruptly  and  fraudulently  conspiring  to  obtain  the 
drafts,  and  withhold  the  proceeds  from  him,  knowing  them  to  be  his  pro- 
perty, Heldf 

That  the  engagement  by  A.,  that  he  would  assign  and  endorse  the 
drafts  as  they  were  received,  to  B.  for  collection,  amounted  only  to  a 
promise  on  A.'s  part,  and  that  by  the  agreement  the  ownership  of  the 
warrants  and  drafts  did  not  vest  in  B.,  for  at  the  time  it  was  made  they 
had  no  existence,  and  the  service  for  which  they  were  given  had  not  been 
performed. 

That  where  the  evidence  failed  to  sustain  the  averments  in  the  declara- 
tion as  to  the  ownership  of  the  drafts  and  the  appropriation  of  the 
proceeds,  knowing  them  to  be  the  plaintiff's,  or  to  establish  any  com- 
plicity on  thft  part  of  C,  one  of  the  defendants,  it  was  error  in  the  Court 
to  refuse  to  charge  the  jury  that  they  were  bound  to  render  a  verdict  of 
not  guilty  as  to  him. 

That  any  admissions  of  the  co-defendants  as  to  C.'s  declarations  in 
regard  to  the  time  when  he  received  the  money  from  A.,  were  not  evidence 
against  C,  made,  if  after  the  alleged  common  design  to  defraud  the  plain- 

*  From  Robert  E.  Wright,  Esq.,  State  Reporter,  to  be  reported  in  the  4tli  volame 

of  his  Reports, 

Digitized  by  VjOOQIC 


442  ABSTRACTS  OF  BKOBNT  DEOISIO^a 

tiff  had  been  aooomplishod ;  nor^  if  the  ^leged  deolaratioos  bad  been  mad^ 
10  furtherance  of  a  common  purpose,  were  thej  admissible  against  C.  n&til 
his  connection  with  that  purpose  had  been  shown  aliunde. 

That  even  if  C.  had  known  of  A/s  agreement  with  the  plaiDtiE 
when  he  received  part  of  the  proceeds  of  the  drafts  in  payment  of  his  dco. 
— the  drafts  not  beiug  the  property  of  the  plaintiff,  but  only  promised  to 
be  endorsed  to  him  for  collection — his  act  was  not  illegal.  If  a  crediur 
agree  to  receive  money  which  his  debtor  has  previously  promised  to 
another,  it  is  not  a  conspiracy,  and  his  receipt  of  the  money  when  paid, 
will  not  render  him  liable  to  respond  in  damages  to  the  other  creditor, 
though  he  knew  of  the  promise  which  the  debtor  had  made :  Bedford  n. 
Sanner. 

Bequest  of  Pertonal  Property/,  with  Limiiaiion  over^  uihen  valid'' 
I/Uentum  of  TesicUor,  how  far  controlled  bjf  Rulen  of  Law. — A  t&tstiix 
made  bequests  of  personal  property  to  H.  and  to  O.,  with  a  provifto,  in  > 
snbscqnent  part  of  the  will|  that  if  either  should  die  without  children, 
the  bequests  made  to  either  of  them  should  "  fall  bad^  to  the  sorriftf 
and  to  B.|  or  the  survivor  of  them  and  the  next  of  kin  of  such  surTrrof/' 
On  an  application  by  A.  to  the  Orphans'  Court,  for  the  absolute  ptj* 
ment  of  the  bequest,  and  without  security  for  those  to  whom  it  was  to  fsll 
baok,J30^, 

That  although,  in  a  will,  the  word  <' children"  (wh^^h  is  ordioanlj^ 
word  of  personal  description)  may  be  construed  to  mean  issue,  (which  a 
proprio  vigore  indicates  succession,)  where  the  context  affirmatively  dion 
that  the  testator  intended  so  to  use  it,  it  must  be  held  to  its  ordinary  n^ 
nsoal  meaning  when  no  such  intention  is  manifest. 

That  the  intention  of  testatrix  in  this  case,  to  give  the  letgacy  to  B1 
and  0.,  and  the  next  of  kin  of  survivor,  was  clear,  in  case  they  shooU 
outlive  H.,  and  she  should  die  without  children,  and  was,  therefore,  not  t« 
be  defeated  by  an  arbitrary  rule  of  law,  unless  it  appeared  that  testatri^ 
tlao  intended  to  give  to  H.  at  least  an  estate  tail,  and  that  the  lioi 
tation  over  should  not  take  effect  until  all  the  heirs  in  tail  shonld  beoo0j 
extinct. 

That  the  limitation  over  on  the  death  of  A.  was  not  a  limitatki 
after  an  indefinite  failure  of  issue,  and  for  that  reason  too  remote,  haoM 
there  were  indications  in  the  will  that  the  giffc  should  take  effect^  if  at  all 
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on  the  death  of  the  first  taker,  and  not  an  undefined  period  in  the  fataroi 
and  that,  therefore,  the  first  taker  was  not  entitled  to  receive  it  as  an 
ahsolnte  hequest,  withont  secority  to  the  ezeoutors  for  the  legatees  over : 
Bedford i  Appeal. 

Estate  Tail  created  hf  Will — Children^  when  a  vootd  of  Limttaiion~^ 
Failure  of  Issue,  definite  and  indefinite — Testamentary  Trusts. — A  testa- 
tor, hj  will,  directed  his  executors  to  account  for  and  pay  over,  half  yearly, 
to  his  three  daughters,  ^'and  to  each  of  them  during  their  natural  lives, 
the  income  or  profit  arising  out  of  each  of  their  share  of  the  residue,  and 
after  the  death  of  either,  then  to  descend  and  go  to  the  child,  and  if  chil- 
dren, share  and  share  alike ;  should,  however,  either  of  my  daughters  die, 
and  leave  no  lawful  issue,  then  such  share  or  portion  is  to  fall  hack  again 
to  the  residue,  and  form  a  part  of  the  same.'^  Held,  that  the  daughters 
took  an  estate  tail  in  the  residue  of  the  testator's  estate,  which,  under  the 
Act  of  April  27th,  1855,  hecame  an  estate  in  fee  simple:  Haldeman  vs. 
BaMeman. 

Whenever,  in  the  devise  of  a  remainder  to  the  "  child ''  or  "  children  " 
of  the  first  taker,  it  clearly  appears  that  those  words  are  used  in  the  sense 
of ''  issue ''  or  <<  heirs  of  the  body,"  they  are  to  be  treated  as  words  of  limi- 
tation, describing  lineal  succession  to  an  entail,  and  not  as  words  of  pur- 
chase in  their  usual  sense  :  Ih, 

The  devise  being  to  the  daughters  for  life,  with  remainder  to  their 
children,  the  gift  would  lapse  in  default  of  issue,  for  the  testator  had 
defined  the  word  child  as  meaniog  issue,  and  the  legal  consequence  of  a 
lapse  in  default  of  issue  must  follow  :  lh> 

There  was  no  such  trust  executed  by  the  will,  as  would  prevent  the 
operation  of  the  rule,  that  an  estate  for  life,  with  remainder  to  the  issue  of 
the  fiirst  devisee,  is  an  estate  tail  in  law  :  lb. 

Conveyance  of  Estate  in  Expectancy — Mortgage  of  Wife*s  expected 
interest  in  her  Father's  Estate,  for  Debt  of  Husband,  invalid, — A  mar- 
ried woman  gave  a  mortgage  to  a  credHor  of  her  husband's,  of  '^  all  the 
estate,  right,  title,  and  iuterest,"  to  which  she  would  be  entitled  in  her 
father's  estate,  on  his  death,  and  also  covenanted  with  her  husband  '<  to 
stand  seized  of  said  estate,  right,  title,  and  interest,  to  the  use  of  the  mort- 
gagee and  hb  heirs,  and  to  make  further  assnrances."    The  mortgage  was 
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given  for  the  sole  purpose  of  securing  a  prior  debt  of  the  husVand's,  and 
no  eonsideration  was  received  by  Her,  or  given  bj  the  mortgagee.  After 
the  death  of  the  father,  the  mortgagee  claimed  her  share  of  the  real  eatata 
Edd^  that  he  was  not  a  parchaser  for  value,  and  that  the  mortgage  did 
not  enable  him  to  hold  against  her  the  share  of  her  father's  lands,  which 
descended  to  her  at  his  death:  BayUr  vs.  The  CommontDtaUk  for  uae^Ac 

Where  a  deed  does  not  undertake  to  convey  an  existing  estate,  and 
the  subject  of  the  grant  is  only  an  expectancy,  the  61^  is  executory  onk^ 
and  nothing  more  than  a  covenant  for  future  conveyance ;  for  the  grant 
and  the  coveaant  contemplate  the  assurance  of  an  estate  which  might  pos- 
sibly be  thereafter  acquired,  either  by  desoent  or  will,  an  assurance  neoes- 
•arily  future,  and  inoperative  at  law:  lb. 

Though  a  conveyance  of  an  ezpectaocy,  as  such,  is  impossible  at  law, 
yet  it  may  be  enforced  in  equity  as  an  executory  agreement  to  convey,  if 
it  be  Bustained  by  a  snfficient  consideration :  Ih. 


ABSTRACTS   OF    RECENT    ENGLISH    DECISIONS. 
CBOWN  OASES  RBSEBVED. 

Embezzlement — Mazier  and  Servant — Partnership, — ^The  prisoner,  the 
cashier  and  collector  of  a  manufacturing  firm,  had,  in  addition  to  a  fixed 
yearly  aakry,  a  per-centage  on  the  profits  made  by  the  firm,  but  was  not 
to  be  liable  for  its  losses.  He  had  no  control  over  the  management  of  the 
business.  Beld,  that  he  might  be  indicted  as  a  servant  for  embeszling  the 
moneys  of  the  firm  :   The  Queen  vs.  Macdonald,  Nov,  9, 1861.' 

Embezzlement — Secretary — Member  of  Friendly  Sociefy.^^The  priaoner 
was  a  member  of  a  duly  certified  friendly  society.  He  was  also  paid  eecre- 
tary  to  the  society.  His  duty,  among  other  things,  was  to  keep  oorreet 
accounts  of  the  receipts  and  expenditure  of  the  society,  to  receive  the 
moneys  weekly  from  members,  and  to  psy  what  was  due  from  the  society, 
and  weekly  to  place  the  balance  in  the  society's  box,  which  was  left  in  the 
lodge  room.     He  appropriated  to  his  own  use  certain  sums  paid  in  by 

1  SI  L.  J.,  Mag.  Cases,  67. 
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members,  and  omitted  to  enter  them  as  rcceircd  io  the  society's  books. 
Eddy  that  he  might  be  convicted  of  embezzling  the  money  :  The  Queen 
v«.  Prawrf,JV(W.  21,  1861J 

Poison — Admintsierivg  Cnntharides  Io  a  Fimale  with  Intent  to  excite 
her  Sexual  Passions. — If  a  man  administers  cantharidea  to  a  female  with 
intent  to  excite  her  seznal  passions  in  order  that  ho  may  obtain  connexion 
with  ber,  he  is  punishable  under  the  riatnte  23  Yict.  c.  8,  s.  2,  which 
makes  it  a  misdemeanor  to  administer  to  any  person  any  poison  or  other 
destructive  or  noxious  thing  with  intent  to  injure,  aggrieve  or  annoy 
sach  person  :   The  Queen  vs.  Wilkins^  Nov.  21,  1861  ' 

Indictment— FeUmjf—  Verdict  of  Guilty  o/  Attempt— Stat.  24  and  26 
TicLy  c.  96,  «.  57. — The  prisoner  was  indicted  under  the  stat.  24  and  25 
Yict.,  c.  96,  s.  57,  tor  breaking  and  entering  a  shop,  with  intent  to  com- 
mit a  felony,  viz.  to  steal.  It  was  proved  that  the  prisoner  broke  in  tho 
roof,  with  intent  to  enter  and  steal,  and  was  then  disturbed ;  but  thero 
was  DO  evidence  that  he  ever  entered  the  shop.  Eddy  that  the  prisoner 
might  be  convicted  of  the  misdemeanor  of  attempting  to  commit  a  felony : 
The  Queen  vs,  Bain^  Jan.  18, 1862  » 

False  Pretences —  Offencey  where  Triable —  Wrong  Venue — 24  and  25 
VicLj  c.  96,  s.  114. — One  who  obtains  goods  by  false  pretences,  in  one 
county,  and  afterwards  brings  them  into  another  county,  where  he  is  appre- 
hended with  them,  cannot  be  indicted  for  the  offence  in  the  latter  county, 
but  must  be  indicted  in  the  county  where  the  goods  were  obtained ;  The 
Queen  vs.  Stanhuryy  Jan,  IS,  1862.' 

Attempt  to  steal —  What  sufficient  to  constitute, — The  prisoner  was  a  ser- 
vant to  a  contractor  who  supplied  meat  to  the  camp  at  S.  The  course  of 
business  was  for  the  contractor  each  morning  to  send  by  a  servant  a  quan- 
tity of  meat  to  the  quartermaster-sergeant  at  the  camp,  and  a  soldier  from 
each  mess  attended.  The  quartermaster-sergeant  had  bis  own  scales  and 
weights;  with  these  he  and  the  contractor's  servant  weighed  out  the  pro- 
per quantity  of  meat  for  each  mess  respectively,  which,  after  being 
weighed,  was  delivered  to  the  soldier  in  attendance  for  the  mess.  The 
account  of  the  whole  meat  so  delivered  was  credited  to  the  contractor  as 
supplied  to  the  Queen.    The  surplus  meat  remaining  after  the  messes  had. 

1  81  Law  J.,  Mag.  Cases,  71.  '  81  Law  J.,  Mag.  Cases,  88. 

*  81  Law  J.,  Mag.  Cases,  72.  «  81  Law  J.,  Mag.  Gaaes,  88. 
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been  supplied^  used  to  be  taken  back  hj  the  oontractor's  servant.  On  one 
occaflion  of  a  weighing,  the  prisoner  being  in  oharge  of  the  meat,  and  being 
the  person  who  put  the  weights  into  the  scale,  fraudalently  and  with 
intent  to  cheat,  put  a  false  weight  into  the  scale  instead  of  the  true  one  of 
the  quartermaster-sergeant ;  so  that  when  all  the  messes  had  been  sup- 
plied 60  lb.  of  meat  remained  over,  instead  of  15  lb.  A  comprint  having 
been  made  by  a  soldier,  of  short  weight  during  this  weighing,  an  investi- 
gation took  place  at  its  close,  and  the  fraud  was  discovered.  The  prisoner 
absconded  at  the  commencement  of  the  investigation.  The  iDtention  of 
the  prisoner  was  to  steal  the  di£ference  between  the  just  surplus  of  15  lb. 
and  the  actual  surplus  of  60  lb.  Nothing  remained  to  be  done  by  hina  to 
complete  his  scheme,  except  to  oarry  away  and  dispose  of  the  meat,  whkk 
he  would  have  done  if  the  fraud  had  not  been  detected.  B^d,  that  on 
these  facts  the  prisoner  was  rightly  convicted  of  attempting  to  steal  45  lb. 
of  meat,  the  property  of  the  contractor :  The  Queen  vs.  Chectemanj  Jam, 
18,  1862.' 

Receiving  Stolen  Goods — Receipt  hy  Wife  %n  Aheence  of  Buthctnd — 
Ratification, — A  wife,  in  the  absence  of  her  husband,  and  without  bis 
knowledge,  received  stolen  goods,  and  paid  money  on  account  of  them. 
The  thief  and  husband  afterwards  met.  The  latter  then  learnt  that  the 
goods  were  stolen,  and  he  agreed  on  the  price  which  he  was  to  paj  fos 
them,  and  paid  the  balance  to  the  thief.  Heldy  that  on  these  facts,  the 
husband  might  be  convicted  of  receiving  the  goods,  knowing  them  to  be 
stolen  :   The  Queen  vs.  Woodtoardy  Jan.  18,  1862.« 

Perjury — Mctteriality — False  Evidence  improperly  admitted, — On  the 
hearing  of  an  application  for  an  order  of  affiliation  against  H.  in  respect 
of  a  full-grown  bastard  child  born  in  March,  the  mother,  in  answer  to 
questions  put  to  her  in  cross-examination,  denied  having  had  carnal  con- 
nexion with  G.  in  the  September  previous  to  the  birth.  0.  was  called  to 
contradict  her:  the  Justioes  admitted  his  evidence,  and  he  wilfally 
and  falsely  swore  that  he  had  had  carnal  connexion  with  her  at  the  time 
specified.  Held,  by  eleven  of  the  Judges  (Crompton,  J.,  and  Martin,  B., 
dissenting,)  thtit,  although  the  evidence  of  Q.  ought  not  to  have  been 
,  admitted  to  oontradiet  the  mother  on  a  matter  which  went  only  to  her 
credit,  still,  as  it  was  admitted,  it  was  evidence  material  to  her  credit; 

'  81 L.  J.,  Mag.  CasM,  89.  >  SI  L.  J.,  Mag.  Caaea,  91. 
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and,  ooDsequentlj^  so  far  matefial  in  the  inquiry  before  the  Justices  as  to 
be  capable  of  being  made  the  nbject  of  an  indictment  against  G.  for  per- 
jury:  The  Queen  vs   Glbbom,  Jan,  18,  1862.* 

Manslaughter — Dutt/  of  Parent  to  Daughter — Neglect  to  call  in  Mid- 
wife in  Davghter*s  Labor, A  young  woman,  who  was  eighteen  years 

of  age,  and  unmarried,  and  who  usually  supported  herself  by  her  own 
labor,  being  pregnant,  and  about  to  be  confined,  returned  to  the  house  of 
her  step-father  and  mother.  The  girl  was  taken  in  labor  (the  step-father 
being  absent  at  his  work.)  The  mother  did  not  take  ordinary  care  to 
procure  the  assistance  of  a  midwife,  though  she  could  have  got  one,  had 
she  chosen  ;  and  in  consequence  of  the  want  of  such  assistance,  the  daughter 
died  in  her  confinement.  There  was  no  evidence  that  her  mother  had  any 
means  of  paying  for  the  services  of  the  midwife.  Held,  that  there  was, 
nnder  the  circumstances,  no  legal  duty  on  the  part  of  the  mother  to  call 
in  a  midwife,  and  consequently  no  such  breach  of  duty  as  to  render  her 
liable  to  be  convicted  of  the  manslaughter  of  her  daughter :  The  Queen 
vs.  Sarah  Shepherd,  Jan.  25,  1862.* 


NOTICES    OF    NEW    BOOKS. 


PnnreTLTAMTA  Statb  Rbportb.  Vol.  89.  Comprisiag  Cases  Adjudged  in  the 
Supreme  Court  of  Peimsylvmnia.  Bj  Roaaat  S.  Wsight,  State  Reporter. 
V^  8.    PbiUdelphia:  Kay  ft  Brother.     1862. 

The  previous  volumes  of  Mr.  Wright's  series  were  very  well  done,  and 
this  is  an  improvement  on  them.  It  is  to  be  hoped  that  the  standard 
now  reached  will  be  maintained  in  the  future,  and  that  the  judiciary  of 
this  State  may  be  permanently  relieved  from  its  old  incubus  of 
careless  and  ignorant  reporting.  No  matter  what  learning  and  abilities 
may  characterize  the  bench,  its  general  reputation  will  infallibly  be 
afiected  by  the  style  in  which  its  decisions  are  brought  before  the  public. 
These  must,  of  course,  be  studied  by  the  profession  at  home;  but  the  task 
of  laboring  over  an  incomprehensible  report  is  too  irksome,  and  the  danger 
of  relying  on  an  erroneous  syllabus  is  too  great,  to  make  them  often  con- 
salted  by  judges  and  lawyers  elsewhere.  The  opprobrium,  which  justly 
belongs  to  the  Beportex,  casts  a  shade  upon  the  Court. 

Mr.  Wright  has  obviously  taken  much  pains  with  his  task.  His  head 
notes  are  skilfully  prepared ;  and  they   have  prefixed  to  them  a  short 

tax  L.  J.,  Kag.  Ca^  9Si  81 L.  J.»  Bias.  Oases,  102. 
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abstract  of  the  subjects  to  which  they  relate^  which  is  a  great  oonvenieDee 
and  deserving  of  imitation  by  other  Reporters.  The  statements  of  fact 
are  clear,  and  void  of  unnecessary  repetitions.  But  the  most  noticeable 
feature  of  this,  as  of  the  previous  volumes,  is  the  care  which  has  been  be* 
stowed  on  the  summary  of  the  arguments  of  counsel,  which  has  been  too 
much  neglected  in  this  country.  It  would  be  invidious  to  suggest,  thatuDder 
our  present  system  of  low  salaries,  some  of  the  best  lawyers  are  off  the  benefa. 
But  we  can  say  without  offence,  that  there  are  men  at  the  bar  everywhere, 
whose  learning  and  ability  are  such  as  to  make  their  <'  Forensic  ExennV 
tions,"  to  use  Mr.  Hargrave's  ambitious  phrase,  as  instructive  u  the 
actual  judgments  of  the  Court.  We  need  only  refer  for  an  illustration  of 
this  to  the  English  Reports,  which,  from  the  greater  attention  paid  to  this 
branch  of  the  editor's  duty,  are  so  much  more  useful  than  most  of  ov 
own,  both  to  the  student  and  the  practitioner.  Indeed,  when  we  conader 
that  counsel,  under  the  stimulus  of  professional  zeal  in  each  particain 
case,  and  with  more  available  time  to  devote  to  its  special  study,  are 
naturally  more  thorough  in  the  investigation  of  authorities,  and  moR 
fertile  in  the  discovery  of  arguments  than  most  judges  can  be,  it  seeas 
absurd  to  neglect  so  valuable  a  source  of  legal  information,  to  rate  it  so 
higher.  Besides,  a  good  report  of  the  argument,  is  often  necessary  nov- 
a-days, in  order  to  ascertain  what  was  really  the  decision  of  the  Court,  or 
at  least  its  value  as  a  precedent.  The  judgments  of  oar  Courts  are  seldoiB 
given  on  the  spot,  and  are  sometimes  postponed  so  long  that  the  argnmeoli 
of  counsel  seem  to  have  evaporated  from  the  judicial  mind,  or  to  have  left 
at  best  but  a  mere  sediment  of  authorities,  which  is  not  always  worked  wf 
again  to  the  best  advantage.  The  result  in  such  cases,  is  that,  aooordiag 
to  the  idiosyncrasy  of  the  judge  who  delivers  the  opinion,  we  are  favond 
with  an  original  and  elaborate  disquisition  on  the  subject  at  large,  or  elae 
with  an  ethereal  tissue  of  inconclusive  abstractions,  which  in  either  alter- 
native, is  apt  to  leave  the  real  points  in  controversy  untouched.  To  report 
the  arguments  of  counsel  in  full,  has,  therefore,  this  advantage,  that  it 
enables  us,  by  contrast,  to  reduce  these  j  udicial  aberrations  to  their  true  plane, 
and  at  the  same  time  supply  a  reverential  chock  on  their  too  frequeni 
occurrence.  For  surely  no  judge  who  turns  to  a  ease  reported  and  sees 
how  high  he  has  soared  above,  or  how  far  he  has  shot  aside  from  the  hwa- 
ble  mark,  but  will  instinctively  incline  to  a  more  accurate  range  for  the 
future. 

Possessing  the  characteristicsi  to  which  we  have  referred,  we  laa^ 
Mr.  Wright's  reports  very  high  among  those  with  which  the  PenoaylvaiuB 
bar  hoij  been  at  different  times  favored  or  inflicted.  H.  W. 
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Effi  JURISDICTION  OF  THE  COURT  OF  CHANCERY 
TO  ENFORCE  CHARITABLE  USES. 

(concluded. 

The  law  ofcharAieMeonMered  in  reference  to  per eonal  property. — 
&e  peculiaritieB  in  reference  to  charitable  uses  in  personal  pro- 
ty  have  been  reserved  for  a  separate  discussion.  If  chattels 
-  devoted  to  chant j  by  gifts  inter  vivoiy  no  reason  is  perceived 
f  the  Isw  of  charitable  trusts  should  not  be  fully  applicable.  A 
icult  qaestion  arises  when  a  gift  is  made  by  testament. 
«  To  obtain  a  clear  view  of  this  question,  an  examination  should 
had  in  respect  to  the  disposition  of  the  effects  of  intestates. 
ire  can  be  no  doubt  that  the  bishop  or  ordinary  from  an  early 
i  had  tbe  control  of  personal  assets  where  the  owner  died 
state,  for  the  purpose  of  applying  them  to  pious  uses.     What 

the  precise  origin  of  his  power  is  not  entirely  clear.  Some 
r  respectable  authorities  regard  it  as  a  branch  of  the  royal 
'OgmtiTe — the  right  to  take  such  goods  as  had  no  owner  (bona 
mtia)  ;  others  of  great  weight,  among  whom  is  Selden,  discard 

idea.  However  this  may  be,  it  is  believed,  that,  as  far  as 
inistrators  were  concerned,  the  question  became  unimportant 

You  10.-17  (449) 
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after  the  statute  of  31  Edward  III.,  c.  11.  This  act  expressly 
requires  administrators,  as  deputies  of  the  ordinary,  after  aatisf  jing 
debts,  to  dispend  the  personal  property  for  the  soul  of  the  de- 
ceased.^ It  is  said  in  Theloall's  Digest  (written  A.  D.  1579)  that 
the  object  of  this  statute  was  to  enable  administrators  to  sue  in  the 
king's  courts.  They  had  previously  been  appointed  by  the  bishop, 
but  could  not  bring  actions.  Their  duties  were  now  assimilated  to 
those  of  executors.'  Their  conduct  became  from  this  time,  at  least, 
subject  to  the  supervision  of  the  superior  courts,  and  their  duty  to 
dispend  for  the  soul  was  even  recognised,  in  the  common  law 
tribunals.  The  language  of  the  statute  appears  to  refer  to  aa 
already  existing  practice.  As  between  two  creditors,  it  was 
deemed  a  breach  of  duty  to  pay  a  debt  before  it  was  due,  rather 
than  one  already  due.  An  injury  was  done  <<  to  the  soul  of  the 
deceased/*  and  they  might  be  compelled  to  repay  the  money  from 
their  own  estate.^ 

These  views  are  confirmed  by  the  fact  that  administration  most 
have  been  committed  in  such  a  manner  that  the  administrator 
could  dispend  for  the  soul  of  the  deceased ;  otherwise  he  was  not, 
in  view  of  the  courts  of  law,  <<  administrator,"  but  only  a  servant 
of  the  ordinary.  The  form  of  such  a  limited  appointment  is  given 
in  the  case  cited  in  the  note,  and  is  perhaps  the  earliest  extant' 
He  would  now  be  termed  "a  collector."  The  proposition  in  this 
case  undoubtedly  means  that  an  appointee  with  such  qoalified 
powers  was  in  the  same  position  in  which  an  administrator  would 
have  been  before  the  statute  of  Edward  III.,  and  bound  to  accouit 
only  to  the  ordinary.  Where  the  statute  was  not  complied  wi^ 
the  ordinary  himself  was  administrator  and  was  responsible  in  the 

1  Tet  Lord  Eldon,  in  Moggridge  v$.  ThaekweU,  mentions  it  u  a  Bingnlar  fbd, 
that  the  ordinary,  of  hit  own  aeeordj  had  determined  to  apply  a  portioa  of  the 
personal  estate  of  every  intestate  to  charity.  This  statute  had  OTidentlj  escaped 
his  notice.  Blackstone,  in  alluding  to  the  statute  81  Ed.  IIL,  does  not  neatiaB 
this  clause.    2d  Book  of  Commentaries,  p.  496. 

>  Theloall  dtes  19  E.  in.,  20  and  24.    His  Digest  is  bound  with  the  «<  ] 
of  Writs." 

s  Tear  Book,  9  Ed.  IV.,  18. 

•  Tear  Book,  16  Ed.  IV.,  1,  case  i. 
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Baperior  courts  as  such.^  The  duty  of  the  administrator  to  dispend 
for  the  soul  was  similar  to  that  of  an  executor  who  held  a  residue 
not  disposed  of  by  the  will.  This  was  termed  a  <<  general  trust."' 
A  gift  in  genera]  terms  to  an  executor  to  <<  dispend  for  the  soul" 
was  inoperative  because  he  was  previously  and  by  force  of  his 
office  under  an  obligation  to  expend  the  money  in  that  manner. 
This  was  so  held  at  common  law.'  A  residuary  gift  to  him 
expressly  to  his  own  use  was  valid,  but  if  the  general  words  <<  to 
pay  the  debts  and  to  expend  for  the  soul"  were  added,  the  legacy 
was  not  beneficial  but  a  geneiral  trust.  The  court  remarked  that 
all  works  of  charity  were  within  the  intent.^ 

There  was  no  reason  why  the  Court  of  Chancery  should  not 
enforce  these  general  trusts.  An  administrator's  duty  could  not 
be  enforced  in  the  ecclesiastical  Court,  for  by  the  grant  of  ad- 
ministration the  ecclesiastical  authority  was  gone.'  It  was  well 
settled  at  an  early  period  that  an  executor  in  respect  to  debts  held 
the  personal  property  as  a  trustee,  though  no  specific  direction  to 
pay  debts  was  given  to  him.  He  was  compelled  by  the  process 
of  a  Court  of  Chancery  to  pay  them.*  The  ground  of  this  rule 
was  that  the  obligation  bound  his  con$eiencey  as  he  had  no  right  to 
receive  the  assets,  except  as  he  took  them  with  the  just  charges  to 
which  they  were  liable.  No  reason  is  apparent  why  the  same 
view  should  not  be  taken  of  the  obligation  to  <«  expend  for  the 
soul."  Both  duties  are  named  in  the  statute  of  Edward  III. ; 
both  are  coupled  together  in  the  wills  of  that  day;  both  are 
termed,  in  the  early  authorities,  general  trusts.  The  striking  fact 
that  the  payment  of  debts  and  the  appropriation  of  property  to 
charitable  purposes  are  everywhere  spoken  of  together,  is  well 
explained  in  the  statute  of  Henry  V.,  previously  cited.  The 
fulfilment  of  each  of  these  duties  was  equally  advantageous  to  the 
Boul  of  the  testator.     The  result  is  that,  in  the  absence  of  specific 

1  Tear  Book,  11  H.  IT.,  78 ;  Btat.  18  Ed.  I.  o.  19. 

«  Gary's  Reports,  p.  28. 

s  Tear  Book,  21  Ed.  IT.,  6,  case  16. 

4  Haneks  ot.  Alborongh,  (0.  B.),  Sir  F.  Moore  R.  764. 

«  2  Bla.  Gomm.  616;  Williams'  Ex.  1169;  1  Spenoe  Bq.  Jor.  679. 

•  1  Spenoe's  Equitable  Jorisdiotion  of  Gonrt  of  Ghanoeiy,  pp.  191  and  101 
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directions  by  the  decedent,  the  duties  of  personal  representativei 
were  the  same  in  respect  to  debts  and  charities ;  and  that  they 
could  hare  equally  been  enforced  in  Chancery  except  from  the 
technical  difficulty,  in  the  case  of  charity,  of  naming  a  plaintifiL 
The  duty  of  the  administrator  rested  upon  the  statute ;  that  of  the 
executor  who  held  a  residue,  reposed  upon  general  principles 
of  law. 

It  may  be  urged  in  opposition  to  this  view  that  no  authorities 
can  be  found  to  sustain  it.  If  this  were  admitted,  it  would  not  be 
decisive.  We  can  in  these  remote  periods  only  look  for  fragments 
and  shreds  of  proof.  There  were  no  Chancery  reports,  and  as 
Mr.  Spence  justly  remarks,  equity  jurisprudence  could  not  pos- 
sibly have  been  so  poor  and  jejune  as  would  be  inferred  simply 
from  the  reported  cases.  There  is  however  some  proof  on  the 
subject.  When  the  statutes  of  Elizabeth  were  passed,  the  ordinary 
was  expressly  excepted  and  retained  the  same  power  as  before. 
Still  he  could  be  charged  in  respect  to  charitable  uses  by  the 
commissioners  until  an  administrator  was  appointed,  and  must  be 
summoned  in  such  a  case  to  attend  the  hearing.^  From  what 
source  was  this  power  derived  ?  Manifestly  not  from  the  statute. 
It  is  believed  to  have  originated  in  this  manner.  The  ordinary's 
own  duty  to  pay  debts  was  enforced  by  statute,  and  where  no 
administrator  was  selected  he  was  certainly  liable  to  th^t  extent 
in  the  common  law  courts.  He  therefore  held  like  an  execator 
under  a  general  trust  which  was  ultimately  extended  to  the  residue 
held  for  the  soul  of  the  deceased.  It  having  been  shown  previously 
that  the  commissioners  exercised  no  new  jurisdiction,  the  inference 
is  that  the  Court  of  Chancery  could  have  enforced  the  application 
of  intestates'  estates  to  charitable  purposes  before  the  statutes 
of  Elizabeth. 

II.  We  may  now  regard  the  case  of  executors  and  the  $uhfeet 
of  legacie$.  It  will  only  be  necessary  to  discuss  the  question 
when  a  legacy  was  given  by  the  testator.  The  duty  of  an  executor 
in  respect  to  a  residue  not  disposed  of  in  the  will  has  been  suffi* 
ciently  noticed.  The  trust  of  the  executor  in  such  a  case,  it  is 
clear,  did  not  depend  upon  any  statute. 

1  Duke  on  Charitable  Uses,  185  and  168. 
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Ic  is  not  to  be  disputed  that  the  ordinary  had  jurisdiction  over 
legacies  of  personal  property.  The  principles  of  the  Roman  law 
were  largely  adopted  and  amplified  in  the  ecclesiastical  courts. 
Great  favor  was  shown  to  legacies  given  to  pious  uses.  It  is  not 
our  purpose  to  state  the  results  attained  in  these  tribunals.  The 
authorities  named  in  the  note  amply  and  learnedly  illustrate  them.^ 
It  is  only  designed  to  show  that  no  <<  plain,  adequate  and  complete 
remedy"  could  be  had  in  these  courts,  and  that,  therefore,  Chan- 
cery, in  accordance  with  the  ordinary  rule  which  guided  its  action, 
was  induced  to  entertain  jurisdiction. 

The  power  which  the  ordinary  possessed  to  carry  his  decrees 
into  effect  was  that  of  excommunication.  Stringent  as  this  remedy 
was,  it  was  indirect,  while  that  of  the  Court  of  Chancery  was 
direct,  and  the  recusant  could  be  confined  in  prison  until  he 
obeyed  the  decree.  Thus,  in  Owen's  Reports,  it  is  stated  that 
the  Master  of  the  Rolls  said  ^(  that  when  executors  had  goods  of  a 
testator  to  dispose  of  to  pious  uses,  their  power  is  subject  to  the 
oontrolment  of  the  ordinary,  and  he  may  make  distribution  of  them 
to  pious  uses.  It  was  said  at  the  bar  that  the  ordinary  might 
make  the  executor's  account  before  him,  and  might  punish  them 
according  to  the  law  of  the  church  if  they  spoil  the  goods,  but 
cannot  compel  them  to  employ  them  to  jnoue  u$e$.*'  * 

The  following  additional  reasons  for  the  belief  that  the  Court 
of  Chancery  actually  exercised  jurisdiction,  are  submitted. 

1.  The  Court  must  have  been  appealed  to  for  the  purpose  of 
discovery.  When  the  statute  for  the  distribution  of  intestates' 
estates  was  passed,  it  was  argued  to  the  Lord  Keeper  that  the 
distribution  could  only  be  enforced  in  the  ecclesiastical  court.  He 
smnmarily  disposed  of  the  objection  with  the  contemptuous  remark 
that  the  probate  court  had  but  «a  lame  jurisdiction."^  This 
<«  lameness"  was  equally  apparent  in  the  case  of  legacies.  Some 
aathorities  take  the  ground  that  the  jurisdiction  of  Chancery  in 

1  Swinburne  on  Wills;  Mr.  Noyes'  argument  in  Beekman  o«.  Bonsor ;  Mf  Dnul 
|bard*8  argument  in  Rose  V9.  Rose.    See  tlie  concluding  note  to  this  article 
a  P.  83,  40  Elii. 
a  Blatthews  v$.  Newby,  1  Temon  188  (1682). 
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the  case  of  legacies  first  attached  for  the  purpose  of  discoyering 
assets,  and  that  upon  usual  principles  the  court  retained  jurisdic 
tion  with  the  object  of  enforcing  the  legacy.*  So  in  an  old  case, 
it  is  given  by  counsel  as  a  reason  why  a  monk  could  be  execuior, 
that  he  holds  for  the  use  of  another,  and  may  be  compelled  to  give 
testimony  in  Chancery^  It  is  well  known  that  a  monk  was 
regarded  as  civilly  dead,  and  could  not  be  party  to  an  action  in 
the  ordinary  tribunals.  This  statement  was  made  a  hundred  years 
before  the  statutes  of  Elizabeth,  and  was  not  disputed.  It  is  not 
conceivable  that  it  should  have  been  made  if  the  jurisdiction  had 
never  been  exercised. 

It  is  entirely  clear  that  bills  of  discovery  in  respect  to  legacies 
were  entertained  before  the  year  1600.  Thus  in  West's  Symbol- 
eography,  written  in  1594,  there  is  given  at  full  length  the  form 
of  a  bill  in  Chancery  to  compel  executors  to  pay  legacies.  It  is 
addressed  to  Sir  Nicholas  Bacon,  and  alleges  as  a  reason  whj 
Chancery  should  entertain  jurisdiction,  that  the  plaintiffs  are  not 
acquainted  with  the  assets  which  the  executors  had  collected,  and 
that  there  was  no  adequate  remedy  in  the  ecclesiastical  court,  ff 
this  form  was  taken,  as  is  altogether  probable,  from  a  bill  actually 
used,  it  must  have  been  filed  before  1579,  as  Sir  Nicholas  Bacon 
died  in  that  year.' 

2.  It  is  altogether  probable  that  application  was  made  to  the 
Court  of  Chancery  for  the  purpose  of  saving  expense  and  delay. 
The  regular  course  of  proceeding  in  the  ecclesiastical  court  was  to 
appeal  from  the  ordinary's  decision  to  the  Pope  at  Rome.  These 
appeals  were  taken  away  in  the  reign  of  Henry  VIII.  No  such 
appeal  could  be  taken  from  the  king's  courts.  Suitors  for  this 
reason  in  the  time  of  Henry  VII.  and  Henry  VIII.  had  recourse 
to  the  Star  Chamber  for  the  recovery  of  legacies.  Says  an  author 
of  repute,  «  Another  sort  of  usual  complaints  in  point  of  justice 
was   for  matters   testamentary,  of  which  there  are  very  many 

1  Keily  vt.  Monck,  3  Ridgway  P.  Gas.  248;  HarBt  vt.  Beach,  6  Maddock  360; 
Fielding'  vt.  Bound,  1  Vernon  280. 

«  Year  Book,  12  H.  VII.,  28. 

8  West's  Sjmboleography  or  Precedents,  part  2,  {  161  (Ed.  1601).  Forma  «f 
other  bills  against  executors  will  be  found  in  this  book. 
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examples.  King  Henry  VII.  heard  a  cause  betwixt  Haugbton,  a 
saddler  of  London,  and  Barker,  a  goldsmith,  and  decreed  to  the 
plaintiff  two  hundred  marks,  according  to  the  intention  of  the  will 
of  one  Haughton,  deceased.  In  Henry  YIII/s  time  it  was  also 
usual,  and  the  court  gave  order  to  have  the  testator's  goods  put  in 
safety  to  be  inventoried  as  in  Sessions  case."  *  This  interference, 
according  to  the  writer,  was  due  to  the  frequency  and  expensive- 
ness  of  appeals  from  the  ordinary's  decisions.  This  authority  is 
of  great  importance,  as  showing  that  the  ecclesiastical  court  had 
no  such  exclusive  jurisdiction  as  to  prevent  other  courts  from 
taking  cognisance  of  testamentary  matters.  If  the  Star  Chamber 
was  induced  to  interfere  on  account  of  a  defect  of  justice  and  to 
prevent  a  right  of  appeal  to  a  foreign  government,  still  more  would 
the  Court  of  Chancery,  whose  office  it  was  to  give  remedies  of  a 
more  adequate  and  complete  character  than  could  be  obtained 
elsewhere,  relieve  the  suitor  from  the  burden  of  frequent  and 
ruinous  appeals.  Says  Mr.  Spence,  "  the  jurisdiction  of  Chancery 
over  executors  and  administrators  appears  to  have  gradually  grown 
up  from  its  being  found  that  there  was  no  other  tribunal  capable 
of  doing  effectual  justice  to  all  parties  interested."* 

3.  A  more  important  reason  why  Chancery  should  enforce 
legacies^  was  on  account  of  the  trust  reposed  in  the  executor  by 
the  testator.  This  trust  might  be  twofold.  The  chattels  might 
be  given  to  the  executor  in  trust  to  perform  some  act,  or  there 
might  be  a  legacy  directly  to  some  object  without  any  gift  to  the 
executor. 

Firet.  If  the  gift  was  to  the  executor,  what  was  called  a  ipeeial^ 
trust  was  created  as  distinguished  from  the  general  trust  where  no 
gift  was  made.^  As  such  it  could  only  be  recognised  in  Chancery, 
for  the  Spiritual  Court  could  never  enforce  the  execution  of  a 
trost.^  Cases  of  this  kind  are  to  be  found  in  the  early  reports. 
Thus  an  executor  compelled  a  co-executor  to  give  sureties  for  the 

*  2  HurgrsTe*8  Collectanea  Jaridioa ;  (Treatise  on  Star  Chamber)  p.  66. 

*  1  Spence  Eq.  Jur.  679,  citing  cases  from  the  reigpi  of  H.  VI.  and  Ed.  lY. 
s  Cary'8  Reports,  p.  28. 

«  Farrington  vs,  Knightlj,  2  P.  Wms.  648. 
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performance  of  a  trust  in  a  will  concerning  money.^  Trust  pn^ 
pertj  of  a  similar  kind  was  followed  into  the  hands  of  the  execu- 
tor's representatives.'  So  the  Court,  after  entertaining  jurisdiction 
in  respect  to  a  legacy,  granted  an  order  to  show  cause  why  an 
injunction  should  not  be  issued  against  a  party  who  endeavored  to 
proceed  in  the  ecclesiastical  Court.^  As  a  general  principle  of 
equity  jurisprudence,  it  was  well  settled,  that  whenever  the  will 
of  the  deceased  was  in  danger  of  being  frustrated,  the  Court  would 
make  a  decree  not  only  against  the  executor,  but  against  all  who 
took  with  notice  of  the  trust.  Lord  Keeper  Egerton  declared  the 
legacy  in  such  a  case  to  be  both  an  express  and  implied  trust,  and 
compared  it  to  that  of  the  assignment  of  a  chattel  in  trust,  where 
the  assignees  were  then  compelled  by  the  common  course  of  the 
Court  to  execute  the  trust.^ 

These  principles  were  applied  to  charities.  Money  conld  be 
given  for  such  uses  as  well  as  land.  Men  were  accustomed  from 
an  early  period  to  give  money  to  their  friends  to  deliver  it  to  their 
administrators  to  be  expended  for  the  good  of  their  souls.  Such 
money  was  held  in  trust,  so  that  the  administrator  could  proceed 
in  Chancery  to  recover  it.*  Sometimes  money  was  given  by  one 
person  to  another  to  be  disposed  of  after  the  donor's  death  for  the 
good  of  his  soul.  The  donee  became  a  (<  special  executor,"  and 
the  money  could  not  be  recovered  of  him  by  the  executors  of  the 
will.^  Clearly  he  was  a  trustee  over  whom  the  ordinary  had  no 
jurisdiction. 

The  calendars  in  Chancery  show  that  charitable  legacies  to 
executors  were  trusts  and  were  established  in  that  Court.  The 
cases  of  this  kind  will  be  noticed  hereafter. 

Second,  The  still  more  important  question  remains  as  to  the 
enforcement  of  legacies  given  to  legatees  other  than  the  execatur. 

1  Cotton  V9.  Cawston,  Cary  R.  118,  21  and  22  Elisabeth. 

s  Wray  vs.  Sapcote,  Cary  R.  123,  21  and  22  Elizabeth. 

S.Parre  «•<.  Tiplady,  Cary  R.  104,  21  and  22  Elisabeth. 

4  Sydnam  vs.  Courtney,  in  Chancery,  Moore  R.  667,  41  and  42  Elisabed^ 

»  Year  Book,  4  E.  IV.,  p.  87. 

•  Year  Book,  8  E.  lY.,  6,  per  Needham,  J. 
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Mr.  Spence  is  of  the  opinion  that  from  the  time  of  Charles  I.  and 
probably  earlier,  jurisdiction  was  entertained  in  all  cases  of 
legacies.  The  authorities  already  cited  place  the  jurisdiction 
before  the  year  1600.  To  these,  the  following  may  be  added. 
Suits  in  the  ecclesiastical  Court  for  legacies  were  stayed  by 
injunction  in  the  fourth  and  thirty-second  years  of  the  reign  of 
Elizabeth.'  So  where  a  legacy  was  given  to  a  female  if  she 
married  with  the  consent  of  her  friends  and  she  married  without 
their  assent,  it  was  decreed  to  her.' 

Similar  results  were  reached  in  the  case  of  charities.  Many 
decisions  of  this  kind  are  collected  by  Mr.  Binney  in  the  note  to 
VidcU  vs.  Girard.  In  some  instances,  the  charities  were  of  the 
nature  of  foundations.  In  one  case,  the  object  of  the  suit  was  to 
recover  a  legacy  of  X400  bequeathed  for  the  purpose  of  producing 
a  yearly  fund  for  the  relief  of  the  poor.'  In  another,  the  object 
was  to  recover  a  legacy  which  was  directed  to  be  invested  at  interest 
for  the  poor.^  These  suits  were  brought  by  one  inhabitant  of  the 
parish  in  behalf  of  himself  and  others,  against  the  executors.  In 
some  instances,  where  the  money  was  given  for  the  perpetual 
benefit  of  the  poor,  the  bill  prayed  that  the  Court  would  direct 
the  purchase  of  land  for  that  purpose.'  One  of  these  suits  to 
recover  bequests  of  a  charitable  nature  was  instituted  as  early  as 
the  fifteenth  year  of  Queen  Elizabeth.^  Charity  legacies  for  the 
poor  were  ordered  to  be  paid  in  preference  to  others,  on  account 
of  equity  and  good  conscience.^ 

A  remarkable  case  from  the  Year  Books  illustrates  the  desire 
of  the  early  Chancellors  to  enforce  charitable  dispositions.  An 
executor  was  wasting  the  assets,  and  his  co-executor  commenced  a 

1  0*1*7  v$.  Mildmaj,  82  Elix. ;  Denton  vt.  Biggot,  4  Elix.,  cited  in  the  Introduc- 
tion to  Praxis  AlmsB  Curiae  Cancellarin,  p.  40,  41. 
s  Telrerton,  contra,  Newport,  86  Elix. 

*  Fjtche  et  al.  vt.  Robinson,  1  Calendars  in  Chancery,  184,  case  44. 

4  Carlton  vt.  Bljthe,  1  Calendars,  169,  case  10 ;  Mayor  of  Chester  vt.  Brooke,  : 
Cal.  216,  case  42. 
s  Bayer  vt,  Lambe,  1  Cal.  899,  case  26. 

•  Fisher  vt.  Phillipps,  8  Cal.  298,  case  28. 
7  1  Spence  £q.  Jurisd.  887  (an.  1688). 
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Ruit  in  Chancery  against  him.  The  Chs^ncellor  thought  the  case  a 
proper  one  for  equitable  relief.  <«  Let  no  one,"  he  said,  «<  depart 
from  the  Court  of  Chancery  without  a  remedy."  (Nullus  recedat 
a  cancellaria  sine  remedio.)  The  counsel  for  the  defendant 
(Fineux)  insisted  if  that  maxim  were  true,  there  would  be  no  need 
of  a  confessor — and  that  this  particular  case  belonged  to  the  con- 
fessor. The  Chancellor  replied  that  the  law  of  the  land  should 
agree  with  the  law  of  God,  and  that  such  an  executor  who  wasted 
the  goods  would  be  <^  damned  in  hell."^  He  then  rehearsed  the 
will,  saying  that  the  executor  ^as  directed  to  dispose  of  the  goods 
for  the  weal  of  the  testator's  soul,  and  that  if  he  did  not  do  it 
there  was  a  good  remedy  in  Chancery.  He  however  expressed 
his  willingness  to  hear  further  argument.  The  case  does  not 
appear  to  have  been  moved  again.  The  fact  that  it  was  thought 
worthy  of  being  reported  in  the  Year  Books,  where  so  few  Chan- 
cery decisions  in  comparison  are  found,  shows  that  the  case  was 
regarded  as  one  of  importance.  It  is  remarkable  that  Fineux, 
who,  when  Chief  Justice,  was  notoriously  no  friend  to  the  Court 
of  Chancery,  did  not  raise  the  objection  that  the  case  was  exclu- 
sively cognisable  in  the  Ecclesiastical  Court,  if  such  were  the  fact 
Instead  of  that,  he  contents  himself  with  a  feeble  protest  that  the 
matter  was  not  judicially  cognisable  at  all.' 

This  is  an  early  application  of  the  venerable  maxim  that  Courts 
of  Chancery  entertain  jurisdiction  where  <<  a  plain,  adequate  and 
complete  remedy"  cannot  be  had  in  other  Courts.  It  was  made  a 
hundred  years  before  the  statutes  of  Elizabeth.  Cases  must  have 
continually  arisen  where  this  principle  needed  to  be  invoked.  The 
machinery  of  the  Ecclesiastical  Courts  was  wholly  inadequate  to 
provide  the  necessary  relief.  We  have  seen  that  it  could  not  erea 
enforce  the  payment  of  simple  contract  debts.^     Much  less  would 

1  This  style  of  argument  was  not  infrequent  with  the  Chancellors.  80  great  a 
man  as  Lord  Ellesmere  indulged  in  it  a  century  later.  He  remarked  in  oae  east 
that  a  usurer  and  broker  might  reckon  together  when  they  met  in  helL  Prasis 
Almao  Curin  CanceUariao,  Introduction,  p.  47. 

«  Year  Book,  4  H.  VII.  fol.  5. 

•  1  Spenoe  Eq.  Jnrisd.  580,  section  2. 
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It  have  been  able  to  provide  for  <«  foundations"  in  cases  of  cbarities ; 
to  require  investments  to  be  made ;  to  decree  the  performance  of 
the  varied  trusts  which  might  be  established,  or  to  remove  any 
obstacles  which  stood  in  the  way.  An  illustration  may  be  found 
in  the  case  of  Attorney- General  vs.  La  Rochet  Money  wae 
directed  by  a  testator  to  be  laid  out  in  the  purchase  of  land  to  the 
use  of  A.  for  life,  remainder  to' his  first  and  other  sons  in  tail, 
remainder  to  a  charity.  A.  having  died,  his  widow  feigned  preg- 
nancy. The  Master  of  the  Rolls  made  an  order  in  the  nature  of  a 
writ  de  ventre  tnepidendo^  by  means  of  which  the  fraud  was  disco- 
vered, and  the  charity  preserved.  Had  such  a  case  arisen  before 
the  statutes  of  Elizabeth,  how  persuasive  would  have  been  the 
Lord  Chancellor's  maxim  enunciated  in  the  reign  of  Henry  VIL, 
"that  no  one  shall  depart  from  the  Chancery  without  a  remedy." 
The  only  remaining  inquiry  is  whether  the  proceeding  by  in- 
formation existed.  There  appears  to  be  no  reason  against  it. 
Legacies  of  a  charitable  nature  were  enforced  on  behalf  of  unin- 
corporated bodies  against  the  executors.  Wherever  they  assumed 
the  character  of  trusts,  they  could  be  established  by  the  Court  as 
such.  «<  An  executor  is  a  trustee  for  the  legatee  with  respect  to 
his  legacy,  and  this  is  the  only  reason  why  he  is  liable  in  equity."* 
The  king  could  use  the  process  of  information  in  trusts  of  personal 
as  well  as  of  real  estate.  It  is  said  by  Lord  Hale,  that  when  a 
trust  of  chattels  is  forfeited  to  the  king,  it  may  be  executed  by 
information  in  the  Exchequer  or  in  Chancery.^  Wherever  th€ 
heir  would  he  held  a  truetee  for  a  charity  in  eaeee  of  real  ettate^ 
the  executor  would  be  deemed  to  eustain  the  same  character  in  the 
ea$e  of  personal  property.  The  position  of  the  executor  diifered 
from  that  of  the  heir  in  this  respect;  that  where  no  specific 
directions  were  given,  he  held  under  a  «« general  trust"  to  dispend 
for  the  soul.  The  jurisdiction  over  this  latter  class  of  cases  ceased 
after  statutes  had  directed  the  residuum  to  be  distributed  among 

*  2  P.  Wms.  691 ;  Moiely  R.  191. 

*  Ward  w.  Jekjl,  2  P.  Wms.  676. 

*  1  Hale's  Pleas  of  the  Crown,  248.     This  passage  senres  to  explain  Porter's 
Case,  before  alluded  to.    The  king  had  his  choice  of  remedies. 
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the  next  of  kin.  There  are  instanceB  pf  the  enforcement  of  sqcIi 
general  truats  by  Chancery  in  behalf  of  charities  as  late  aa  tlw 
reign  of  James  I.^  The  Court  of  Chancery,  in  exercising  jari8di^ 
tion  over  executors,  adopted  the  rules  prevailing  in  the  Eeele- 
siastical  Courts.' 

It  is  not  necessary  to  show  that  the  present  jurisdiction  of 
Chancery  was  then  fully  developed.  It  is  enough  if  the  gem 
existed  from  which  these  doctrines  are  properly  derived.  No 
subject  of  Chancery  jurisdiction  was  then  followed  to  its  legitimito 
consequences.  From  what  we  possess  we  may  infer  the  readiie 
as  an  artist  <^  makes  out  a  statue  from  an  existing  torso,  or  an 
anatomist  constructs  a  perfect  skeleton  from  the  fossil  remains  of 
a  part." 

On  the  whole,  the  opinion  of  Mr.  Hargrave  must  be  acceded  t«v 
that  the  right  to  prove  a  will  in  the  Ecclesiastical  Court  is  exda- 
sive;  jurisdiction  to  enforce  its  provisions  is  concurrent  witk 
Chancery.* 

The  imperfect  survey  taken  of  this  subject  may  lead  to  tbe 
conclusion  that  a  more  exhaustive  research  into  the  early  antiio> 
rities  than  was  possible  in  the  preparation  of  these  articles,  wooM 
show  that  no  class  of  men  have  been  more  truly  charitable  thai 
these  rude  men,  as  we  are  apt  to  term  them,  who  lived  in  tke 
middle  ages.  It  has  recently  been  observed  by  competent  autho- 
rity, that  <<  the  objects  of  ancient  bounty  comprised  every  institor 
tion  felt  to  be  necessary  or  beneficial,  or  capable  of  relieving  the 
public  burdens.  They  included  establishments  for  instruction, 
spiritual  and  secular ;  endowments  to  make  and  maintain  caus^ 
ways,  roads  and  bridges ;  for  assisting  the  people  in  the  charge 
of  fifteenths  and  other  taxes ;  for  providing  arms  for  the  general 
defence,  hospitals  for  the  cure  of  disease,  and  for  contributing  tf 
she  support  of  the  poor  in  every  form."^ 

T.  W.  D. 

1  Tothill,  150-1.    6  Jao.  1. 

2  Keily  v9.  Monck,  8  Ridgwaj  P.  G.  248 ;  1  Spenee  Eq.  Jurisd.  582. 
1  HargraTe*8  Law  Tracts,  478. 

4  Report  of  the  Committee  of  the  Society  for  the  Amendment  of  the  Law,  llA 
London  Law  Magaiine,  805. 
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[The  later  aathorities  have  not  been  specially  noticed,  because, 
vm  the  character  of  these  articles,  it  was  mainly  desirable  to 
»te  the  results  arrived  at  by  historic  investigation.  For  similar 
A80Q8,  local  statutes  have  not  been  alluded  to.  Attention  is 
ivited  to  the  very  learned  and  elaborate  argument  of  Hon. 
iexander  W.  Bradford,  former  Surrogate  of  the  city  and  county 
^New  York,  in  the  case  of  Iio$e  vs.  Rose,  Supreme  Court  of  New 
ork.  Mr.  Bradford's  great  acquaintance  with  the  civil  law  gives 
9  researches  into  the  jurisdiction  of  the  Ecclesiastical  Courts, 
pedal  value.  See  also  the  argument  of  Edward  O.  Parry,  Esq., 
the  ease  of  the  heirs  of  Stephen  Oirard  against  the  City  of 
dladelphia,  recently  tried  in  the  Court  of  Common  Pleas, 
hnylkill  County,  Pennsylvania.  Mr.  Parry  claimed  that  where 
9  devise  or  gift  to  a  charity  was  in  term$  inalienable,  so  as  to 
ce^  away  from  the  Chancellor  the  power  to  order  a  sale  in  his 
leretion,  it  came  within  the  policy  of  the  law  as  to  perpetuities, 
1  was  void. 

The  following  are  important  legal  decisions :  Sonley  vs.  Oloeh- 
iers*  Co.,  1  Brown  Ch.  Cas.  81;  Incorporated  Society  vs. 
fhard»,  1  Drury  k  Warren  801 ;  Will  of  Sarak  Zane,  Brightly's 
p.  346 ;  Tappan  vs.  DMoi$^  45  Maine  122 ;  Baptist  Association 
Bart,  4  Wheat.  1;  Dutch  Church  vs.  Motty  7  Paige  80; 
JUamM  vs.  Williams,  4  Selden  624 ;  Fontain  vs.  Ravenel,  17 
V.  U.  S.  369 ;  Owens  vs.  Methodist  Episcopal  Churchy  4  Kernan 
I ;  Beekman  vs.  Bonsor,  23  N.  Y.  (9  Smith)  298.  The  argument 
Mr.  Noyes  in  this  case,  previously  mentioned,  will  be  found  in 
Appendix  to  the  volume,  p.  575,  et  seq. 

!he  inyestigation  of  this  subject  leads  to  the  conclusion,  that 
obscurity  of  the  law  should  be  removed  by  legislation.  There 
disposition  in  England  to  place  the  subject  on  more  satisfactory 
lods.  There  is  an  evident  reaction  against  the  policy  of  the 
tmain  Acts,  which  tended  to  discourage  charitable  donations. 
iluable  report  has  recently  been  made  by  the  Committee  of  the 
ety  for  promoting  Amendments  of  the  Law.  The  following 
suggestions  were  made  by  the  Committee :  1.  That  hereafter 
and  should  be  acquired  by  a  charity,  except  so  far  as  was 
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necessary  for  buildings  and  grounds.  The  residue  of  the  propertj 
should   be   invested   in   government  or  other  similar  securities. 

2.  That  no  license  to  hold   in  mortmain  should   be  necessarj. 

3.  That  the  charity  shall  be  subject  to  revision  at  the  end  of  thir^ 
years,  and  that,  if  necessary,  a  new  declaration  of  trusts  maj  be 
made  by  a  Committee  of  Public  Charities  in  the  Privy  CouBcil, 
following,  as  near  as  may  be,  the  original  design.  4.  That  charities 
shall  not  be  void  for  uncertainty,  or  on  the  ground  of  the  pemicioos 
nature  of  the  objects  expressed  by  the  testator.  These  points  are 
to  be  established  by  legislation.^  To  these  should  be  added,  in 
our  judgment:  5.  That  provision  should  be  made,  that  pereooB 
having  lawful  claims  upon  a  testator's  bounty,  shall  not  be  dis- 
appointed of  their  reasonable  expectations. 

It  is  now  time  that  a  definite  policy  in  respect  to  this  subject 
should  be  fixed  upon  in  this  country*  Charitable  donations. in- 
crease rapidly  in  number  and  importance.  It  may  be  predicted 
that  they  will  hereafter  be  looked  upon  with  augmented  favor,  and 
that  we  shall  agree  with  the  Law  Amendment  Comnufetee,  that 
charity  cannot  be  too  great,  so  long  as  heavy  taxation  is  othenrin 
necessary  to  provide  for  the  very  objects  on  account  of  which  the 
charitable  donation  is  made.  T.  W.  D.] 


MINES— MARIPOSA  GRANT. 

The  time  has  long  since  gone  by  when  <<  cujiis  est  solum  ejus  est 
usque  ad  coelum"  defined  the  extent  of  the  ownership  of  a  land- 
holder, as  a  maxim  of  universal  acceptance.  And  regarding  sohm 
as  the  surface  of  the  earth,  the  extent  to  which  the  owner  might 
claim  property  in  the  opposite  direction  has  in  so  many  cases  been 
limited  to  a  crust  of  a  few  feet,  beneath  which  other  owners  were 
operating  within  their  own  closes,  limited  and  defined  like  those  upon 
which  the  sun  is  accustomed  to  shine,  that  in  some  portions  of  oar 

1  London  Law  Magaiine  (1861),  Vol.  11.  p.  806. 
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ovn  country,  as  well  as  of  England,  an  upper  and  a  lower 
freehold  in  the  same  soil  have  come  to  be  familiar  estates  to  the 
law.  Cases  are  numerous,  of  late  years,  where  the  surface-owners 
have  had  sharp  struggles  in  restraining  the  mine-owners  beneath 
them  from  weakening  the  supports  upon  which  their  houses  rest, 
while  it  is  no  rare  experience  for  a  landowner  to  see  the  bottom 
of  his  well  dropping  out,  or  failing  to  hold  the  requisite  supply 
of  water,  and  in  whole  sections  of  the  country  the  people  upon 
the  upper  stratum  of  the  earth  must  live  in  constant  apprehension 
of  finding  themselves  involuntary  intruders  upon  those  who  are 
coiling  and  bringing  up  the  hidden  treasures  of  the  lower  regions. 

It  is  not  our  purpose,  however,  to  discuss  tne  subject  of  mines 
ind  mining  rights  in  general,  but  to  confine  ourselves  to  those  of 
;old  and  silver. 

From  a  very  early  period  these  have  been  regarded  by  the  com- 
non  law  of  England  as  belonging  to  the  crown,  as  a  part  of  the 
jura  regalia^  whether  found  in  public  lands  or  private  estates. 
Fhe  question  was  examined  at  great  length  in  the  10th  Elizabeth, 
n  a  case  reported  in  Plowden,  310-840.  The  reasoning  of  Mr. 
Dnslow,  as  counsel  for  the  queen,  in  favor  of  this  assumption  (p. 
)15),  states  the  following  as  one  of  the  grounds,  that  <(  the  com- 
Don  law,  which  is  founded  upon  reason,  appropriates  everything 
JO  the  persons  whom  it  best  suits :  as,  common  and  trivial  things 
4>  the  common  people ;  things  of  more  worth  to  persons  in  a  higher 
nd  superior  class,  and  things  most  excellent  to  those  persons  who 
ixcel  all  other ;  and  because  gold  and  silver  are  the  most  excel- 
ent  things  which  the  soil  contains,  the  law  has  appointed  them 
as  in  reason  it  ought),  to  the  person  who  is  most  excellent,  and 
hat  is  the  king."  And,  passing  from  the  land  to  the  water,  he 
inds  that  the  king  shall,  for  the  same  reason,  <<  have  whales  and 
turgeons,  taken  in  the  sea  or  elsewhere  within  the  realm,"  <»  so 
hat  the  excellency  of  the  king's  person  draws  to  it  things  of  an 
excellent  nature."  As  many,  now-a-days,  in  the  light  of  the  history 
f  the  Tudors  and  the  Stuarts,  might  not  agree  so  readily  in  this 
eason  for  the  law  as  in  the  fact  that  it  was  the  law,  it  will  be 
DOQgb  to  state  it  as  one  of  its  settled  dogmas :  1  Black.  294 ;  3 
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Co.  Inst.  577.  The  existence  of  this  right  is  recognised,  together 
with  his  right  of  aliening  the  same,  thereby  showing  that  it  wai 
no  part  of  the  essential,  inherent  sovereigntj  of  the  king,  in  the 
charters  granted  by  the  crown  to  the  early  colonists  of  this  conn- 
try.  In  that  of  Massachusetts,  in  1628,  there  was  granted,  among 
other  things,  ^(  mines  and  minerals,  a*  well  royal  mines  of  gold 
and  stiver y  as  other  mines  and  minerals,"  the  grantees  yielding  and 
paying  to  the  crown  one-fifth  part  of  the  ore  of  gold  and  silver 
which  they  might  obtain.  And  a  similar  provision  was  contained 
in  the  Plymouth  Charter,  granted  to  Governor  Bradford  in  1629 : 
8  Dane.  Ab.  137 ;  Anc.  Chart,  of  Mass.  1 ;  Plym.  Col.  L.,  Brig- 
ham's  ed.  21. 

It  is  not  known  that  any  practical  result  ever  came  of  these 
provisions.  But  at  the  time  of  the  Revolution  the  states  of  New 
York  and  Pennsylvania  asserted  the  prerogative  as  to  mines  which 
had  originally  been  in  the  crown,  as  to  the  lands  in  the  provinces; 
but  in  a  case  in  Qeorgia,  it  was  held  that  these  mines  belonged  to 
the  owner  of  the  land  within  which  they  are  found :  Willard  R. 
Est.  50 ;  Dunlop's  Stat.  90 ;  8  Kent  378,  note.  It  is  stated  by 
counsel,  in  the  argument  of  Boggs  vs.  Merced  Co.y  after  reciting 
the  cessions  of  public  territory  to  the  general  government  by  Mas- 
sachusetts, New  York,  Connecticut,  South  Carolina,  Virginia,  and 
North  Carolina,  of  a  region  known  to  be  rich  in  a  great  Tarietj 
of  mines,  that  the  government  never  had  claimed  mines  on  the 
land  of  individuals :  14  Col.  886.  It  is  said  that  by  the  civil  law 
mines  within  the  boundary  of  a  private  grant  originally  belonged 
to  the  owner  of  the  soil:  14  Col.  887;  Coop.  Just.  461.  But 
Spain,  in  derogation  of  this  right,  seised  upon  mines  of  gold  and 
silver,  wherever  situate,  by  royal  ordinances,  as  a  part  of  her  jara 
regalia,  by  way  of  eminent  domain,  thereby  reaping  the  qnestion* 
able  benefit  of  the  treasures  of  the  American  colonies. 

These  laws  of  Spain  extended  over  California  while  it  formed 
one  of  her  provinces,  and  although  the  value  of  this  right  was  nev 
tnen  understood,  beoause  the  extent  of  these  mineral  deposits  had 
not  then  been  discovered,  yet  the  principle  of  property  in  minsf 
on  the  part  of  the  state,  as  well  as  sovereignty  over  the  temtory. 
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which  was  an  acknowledged  dogma  under  the  Spanish  administra- 
tion, led  to  questions  of  no  small  difficulty  after  that  territory  had 
come  under  the  jurisdiction  of  the  United  States. 

It  was  conceded,  that  whatever  belonged  to  Spain  in  her  sove- 
reign capacity,  passed  to  the  government  of  Mexico  upon  her 
becoming  an  independent  state  ;  and  that  whatever  of  sovereignty 
belonged  to  Mexico  passed  to  the  United  States,  by  the  treaty 
ceding  California  to  the  latter  government. 

But  how  far  this  aifected  the  property  in  mines  of  gold  and 
silver,  and  whether  there  continued  an  ownership  in  these  incident 
tu  the  government,  and  independent  of  the  ownership  of  the  soil, 
was  raised  in  various  forms,  though  it  seems  to  have  been  at  last 
settled  in  a  series  of  cases,  which  have  arisen  in  the  California 
courts,  which  from  their  magnitude  and  importance,  as  well  as  the 
ability  with  which  they  have  been  discussed  at  the  bar  and  by  the 
bench,  are  deserving  special  notice.  Indeed,  they  form  a  new  and 
peculiar  chapter  in  American  jurisprudence.  And  it  is  among  the 
remarkable  circumstances  connected  with  the  settlement  of  that 
empire  state  of  the  West  that  we  have  before  us,  while  writing 
this,  parts  of  the  eighteenth  volume  of  the  Reports  of  the  Supreme 
Court  of  that  state,  although  the  territory  was  first  ceded  by 
Mexico  in  1848,  and  that,  for  the  importance  and  general  interest 
of  the  questions  settled,  as  well  as  the  learning  and  ability  exhi- 
bited in  their  presentation  and  decision,  as  well  as  the  style  of 
execution  of  the  volumes  themselves,  these  volumes  compare  favor- 
ably with  those  of  the  Atlantic  states  of  the  Union. 

One  of  these  cases  has  acquired  a  kind  of  historic  interest,  aside 
from  the  importance  and  magnitude  of  the  interests  involved,  from 
the  parties  associated  with  its  incidents.  We  allude  to  the  case  of 
Bagg9  vs.  Merced  Co.,  14  Cal.  279-380,  involving  the  title  to  the 
Mariposa  mines,  of  reputed  fabulous  amount  in  value. 

We  propose  to  give  a  brief  outline  of  the  history  of  this  case. 
But  before  doing  so,  it  should  be  stated  that  in  the  case  of  Hiche 
vs.  Bell,  3  Cal.  219,  the  Court  had  determined  that  the  mines  of 
gold  and  silver  found  in  public  lands,  as  well  as  the  lands  of  pri- 
vate citizens,  were  the  property  of  the  state  by  virtue  of  her  sove- 
reignty, giving  to  her  in  fact,  by  right  of  succession,  the  same 
80 
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interest  in  those  minerals  as  the  King  of  Spain  or  the  gOTemment 
of  Mexico  had  had.  In  deciding  the  case  of  BoggB  vs.  Merced 
Company  f  this  doctrine  was  indirectly  impugned,  though  frequently 
adverted,  to,  and  was  finally  overruled  in  Moore  vs.  SmaWj  and 
FremotU  vs.  Fowler^  17  Cal.  199-226,  the  latter  involving  the  title 
to  the  minerals  in  the  Mariposa  grant.  It  was  settled  in  those 
cases  that  the  mines  passed  with  the  lands  in  which  they  were 
found,  and  that  the  United  States  held  them  in  the  same  manner 
as  any  other  public  property,  not  as  sovereigns,  but  as  proprietors 
of  the  lands  themselves.  And  that,  consequently,  nothing  passed 
to  the  state  in  the  mines  as  incident  to  its  sovereign  character. 

The  important  distinction  between  the  law,  as  it  stood  under  the 
Mexican  authority,  and  as  it  was  finally  construed  under  that  of 
the  United  States  or  state  government,  was,  that  upon  a  grant  of 
lands  by  the  former,  these  mines  did  not  pass  without  express  words 
to  that  effect ;  whereas,  by  the  latter  they  did  pass,  unless  ex- 
pressly excluded  by  the  terms  of  the  grant.  The  reader  may  also 
be  reminded  that  the  usual  form  of  evidence  of  a  grant  of  public 
lands  by  the  United  States,  is  what  is  called  a  patent,  answering 
to  a  deed  of  a  private  proprietor,  issued  to  the  person  to  whom  the 
grant  is  made. 

Another  circumstance  connected  with  the  idea  of  the  property 
in  the  mines  being  in  the  state  by  right  of  sovereignty  ought  to  be 
stated,  and  that  is,  that  it  became  the  settled  policy  of  the  state, 
sustained  by  legislation,  to  encourage  citizens  in  exploring  for  and 
extracting  the  minerals  from  the  soil,  whereby  every  explorer  stood, 
in  some  measure,  in  ^the  place  of  the  state,  with  a  right  paramount 
to  those  of  the  agricultural  settler  upon  lands,  who  could  not,  by 
such  settlement  and  occupation,  exclude  the  operations  of  mineis 
who  were  in  good  faith  proceeding  to  extract  the  gold  from  the 
earth :  McQlintock  vs.  Bryden^  5  Cal.  97.  And  the  owner  of  a 
*  mining  claim  had,  in  practical  effect,  a  good  and  vested  title  to  the 
property  until  his  title  was  divested  by  the  exercise  of  the  higher 
right  of  the  superior  proprietor,  the  State :  Mereed  Mm.  (3>.  V8» 
Fremont,  7  Cal.  327. 

These  preliminary  statements  are  necessary,  to  understand  tka 
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!88aes  involved  in  determining  the  title  of  General,  late  Colonel, 
Fremont  to  his  Mariposa  Mines. 

.  The  history  of  this  title  is  briefly  this : — In  1844,  the  then 
Governor  of  California  granted  a  tract  of  land,  known  as  <<  Las 
Mariposas,"  to  the  extent  of  ten  square  leagues,  lying  within  cer- 
tain boundaries  of  a  much  larger  extent  of  territory,  to  Alvarado. 
In  1847,  Alvarado  conveyed  his  interest  in  the  tract  to  Colonel 
Fremont.    In  1848,  Mexico  ceded  California  to  the  United  States. 
In  1849,  Colonel  Fremont  had  a  survey  and  map  prepared  of  his 
grant,  and,  in  1852,  filed  his  claim  before  the  Board  of  Commis- 
sioners, which  had  been  created  to  settle  the  private  land  claims  in 
California.     In  December  of  that  year  this  board  confirmed  his 
claim  to  the  extent  of  ten  square  leagues,  as  described  in  his  grant 
and  map.     In  1853,  an  appeal  was  taken  from  this  decision  to  the 
United  States  District  Court  in  California,  where  the  same  was 
reversed  in  1854,  and  an  appeal  was  taken  to  the  Supreme  Court 
of  the  United  States,  where  the  case  was  argued  by  Messrs.  Jones, 
Bibb  and  Crittenden,  for  the  appellant,  and  Attorney-General 
Gushing  for  the  United  States.     At  the  December  term  of  that 
Court,  1854,  the  Chief  Justice  gave  the  opinion  of  the  Court,  sus- 
taining the  validity  of  the  grant,  but  expressly  waives  the  ques- 
tion as  to  any  mines  within  the  grant.    Justices  Catron  and  Camp- 
bell dissented.     The  Court  ordered  a  re-survey  to  be  made,  under 
the  authority  of  the  United  States,  and  remitted  the  case  for  final 
decree  to  the  District  Court :  Fremont  vs.  United  States^  17  How. 
542-^76.     From  the  action  of  the  District  Court,  pursuant  to  this 
order,  an  appeal  was  attempted  to  be  taken  again  to  the  United 
States    Supreme  Court.     But,   in   December,  1855,  that  Court 
granted  an  order  for  a  writ  of  procedendo  to  the  District  Court  to 
execute  the  former  mandate.    The  Court  further  held  that  the 
interest  of  Colonel  Fremont  being  a  « floating  claim,"  it  could 
aot  be  located  by  a  decree  of  the  Court,  but  must  be  done  by  the 
executive  or  legislative  power  of  the  government:  18  How.  80. 
This,  as  it  will  be  perceived,  has  a  very  important  bearing  upon 
the  moral  aspect  which  the  case  finally  assumed  in  the  State  Court 
ii  Califomia. 


Digitized  by  VjOOQIC 


468  MINES.— MARIPOSA  GRANT. 

In  pursuance  of  this  decree,  a  survey  was  made  under  the  direc- 
tion of  the  Surveyor-General  of  the  United  States,  of  the  ten 
square  leagues,  and  a  patent  of  the  same  was  issued  to  Colonel 
Fremont,  by  the  United  States,  in  February,  1856,  referring  to 
the  various  proceedings,  and  decree  of  confirmation  above  stated. 

But  the  question  of  the  greatest  importance  remained  yet  to  be 
decided.  It  had  been  discovered,  since  the  original  grant  wss 
made,  that  the  tract  embraced  in  the  patent  contained  gold,  in 
mineral  form,  of  immense  value,  and,  as  will  be  seen,  a  mine  was 
then  being  wrought  by  the  Merced  Mining  Company.  And  it  was 
earnestly  denied  that  Colonel  Fremont  had,  by  these  proceedings, 
acquired  any  title  to  the  minerals  contained  within  his  grant 
Among  the  grounds  on  which  this  position  was  maintained,  was, 
1st,  that  all  he  had  acquired  by  the  judgment  of  the  Court  was  a 
confirmation  of  Alvarado's  title,  that  this  confessedly  did  not  em- 
brace the  mines  of  gold,  that  these  mines  had  become  the  property 
of  California,  upon  her  admission  as  a  state  in  1850,  so  that  the 
patent  in  1856  could  not  and  did  not  pass  a  title  to  these  mines. 
This  question  was  raised  in  a  proceeding  commenced  by  the  Mer- 
ced Mining  Company  vs.  Colonel  Fremont^  to  restrain  him  from 
trespassing  upon  their  possessions,  and  working  the  mineral  veins 
within  the  same.  This  was  heard  and  decided  by  the  Supreme 
Court  of  California  in  April,  1857.  The  ground  of  their  claim 
was,  that  finding  the  land  vacant  and  unoccupied,  they  had,  in 
1851,  under  the  statutes  and  laws  of  California,  entered  upon  and 
worked  the  mines  which  they  had  found  there,  and  had  in  bo  doing 
expended  $800,000  in  valuable  improvements;  that  the  mine  worked 
by  them  was  two  miles  outside  of  the  lines  of  the  survey  which 
Fremont  had  caused  to  be  made  as  the  lines  and  boundaries  of  his 
grant  in  1849 ;  that  he  had  suffered  them  to  go  on  and  make  those 
expenditures  with  a  full  knowledge  of  their  being  made,  and  had 
made  no  objection,  and  that  he  was  estopped  to  claim  the  mine, 
although  now  included  in  the  limits  of  his  new  survey  and  patent 
All  these  points  were  not,  it  is  true,  raised  in  the  hearing  of  the 
first  case,  and  they  have  been  stated  in  anticipation  to  avoid  repeat 
ing.     The  application  for  injunction  was  successful,  and  he 
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prohibited  by  the  decree  of  the  Court  from  interfering  with  or  work- 
ing the  plaintiff's  mine.  The  opinion  was  given  by  Burnett,  J., 
in  which  Terry,  J.,  concurred,  but  Murray,  C.  J.,  dissented,  on 
the  ground  of  its  not  being  a  case  in  which  the  Court  ought  to 
interpose  by  injunction. 

In  April,  1857,  Boggs,  the  lessee  of  Fremont,  commenced  an 
action  of  ejectment  against  the  Merced  Company  to  recover  the 
mine  in  question,  which  was  argued  before  the  Supreme  Court  of 
California,  and  an  opinion  given  in  the  case  in  July,  1858,  by  Bur- 
nett, J.,  in  the  general  grounds  of  which  Terry,  C.  J.,  concurred, 
but  Field,  J.,  dissented.  The  decision  was  adverse  to  the  plaintiff, 
on  the  ground,  among  other  things,  that  Fremont's  title  was  a  mere 
c&nfirmation  of  that  granted  to  Alvarado,  which  clearly  excluded 
the  minerals,  and  that  the  defendants  had  a  right  to  enter  upon 
and  take  these  from  the  land. 

A  rehearing  was  granted,  and  the  case  was  again  argued  in  July, 
1858,  and  again  in  October,  1859,  before  Field,  who  had  become 
Chief  Justice,  and  Cope,  J.,  Baldwin,  the  third  Judge,  having  pre- 
viously been  of  counsel  in  the  case.  The  judgment  of  the  Court 
was  in  favor  of  the  plaintiff,  and  the  opinion  of  the  Chief  Justice 
is  a  full,  elaborate,  and  able  examination  of  the  various  grounds 
taken  by  the  eminent  and  learned  counsel  engaged  in  the  argu- 
ment, fully  sustaining  the  legal  rights  of  Colonel  Fremont,  under 
the  terms  of  his  patent,  to  the  premises  in  controversy.  He 
examines  the  allegation  as  to  the  original  survey,  differing  from 
that  made  by  the  United  States,  the  latter  of  which  being  the  only 
valid  and  binding  one.  He  holds  that  the  patent  issued  by  Ihe 
United  States  was  conclusive  of  the  validity  of  the  original  grant, 
and  the  survey  upon  which  it  issued,  and  was  a  relinquishment  to 
Fremont  of  the  interest  of  the  United  States  in  the  land.  He  ex 
amines  the  point  of  the  plaintiff  being  estopped,  and  maintains  that 
the  doctrine  did  not  apply  in  this  case,  as  his  grant,  when  he  made 
the  survey,  had  not  been  surveyed  and  designated  by  the  United 
States,  the  only  authority  which  could  make  it.  That  tho  defend- 
ants had  no  title  to  the  land  in  controversy,  except  that  of  a  gene- 
ral license  to  enter  upon  mining  lands,  and  work  the  mines  therein. 
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and  that  this  did  not  extend  to  lands  owned  as  private  property, 
and  therefore,  as  against  the  plaintiff  in  this  case,  the  defendanii 
had  no  right  of  possession. 

But  the  question  of  the  property  in  the  minerals  was  not  folly 
determined  until  January,  1861,  in  the  case  of  Fremont  vs.  Flower^ 
17  Oal.  199,  above  stated,  where  it  was  held  that  the  minerals  in 
the  soil  belonging  to  the  United  States  pass  with  the  soil  by  a 
grant  thereof,  and  that  neither  the  sovereignty  of  the  United 
States  nor  of  an  individual  state  extends  to  the  ownership  of  snch 
metals,  and  consequently  that  when  the  United  States  granted  a 
patent  to  Colonel  Fremont  for  ten  square  leagues  surveyed,  and 
thereby  indicated  and  described,  they  granted  to  him  the  minerals 
as  well  as  the  soil.  And  the  title  to  this  celebrated  grant,  which 
had  proved  so  fruitful  in  fees,  as  well  as  in  the  elements  from  which 
fees  are  rendered  valuable,  seems  at  last  to  be  settled  and  at 
rest. 

It  would  be  pleasant,  if  this  article  had  not  become  so  ex- 
tended, to  dwell  for  a  moment  upon  the  reflections  that  are  at 
once  awakened  as  one  contemplates  the  various  phases  of  this  cele- 
brated case,  upon  the  silent  yet  resistless  majesty  of  the  law,  so 
long  as  its  robes  of  office  are  worn  by  men  of  learning,  upright- 
ness, and  unsuspected  moral  courage,  acting  within  their  proper 
sphere.  Here  has  been  a  controversy  involving,  it  is  said,  millions 
in  value,  as  well  as  many  considerations  of  great  hardship,  exciting 
not  a  little  local  as  well  as  personal  feeling  and  animosity.  It  has 
been  passed  upon  by  three  men,  personally  without  power,  the 
organs  and  officers  of  the  law,  and  there  the  contest  ends,  for 
the  law  has  spoken,  and  we  are,  after  all,  a  law-abiding  people. 
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In  the  M<uiaehutettt  Supreme  Judicial  Court — Jan.  Term,  1 
Whithbad  vi.  Kbyeb. 

No  exception  lies  to  the  decision  of  a  judge  of  the  superior  court  upon  the  question 
whether  a  deposition  which  has  been  read  in  evidence  in  a  trial  shall  be 
deliTored  to  the  jury  when  they  retire  to  consider  of  their  verdict. 

fn  an  action  against  a  sheriff  for  an  escape  suffered  by  his  dt)puty,  the  return  of  a 
rescue  upon  the  writ  is  not  conclusive  evidence  in  favor  of  the  defendant. 

An  officer  is  not  bound  to  call  for  aid  in  the  service  of  mesne  process,  and  is  not 
liable  for  an  escape  that  might  have  been  prevented  by  his  calling  for  aid. 

An  officer  is  bound  to  use  all  reasonable  and  proper  personal  exertions  to  secure  a 
person  for  whose  arrest  he  has  a  writ ;  and  if,  in  the  opinion  of  the  jury,  he  has 
not  done  so,  he  may  be  held  liable  for  an  escape,  although  he  used  all  such 
exertions  as  he  deemed  necessary  at  the  time. 

An  officer  effects  an  arrest  by  laying  his  hand  upon  a  person  whom  he  has 
authority  to  arrest,  for  the  purpose  of  arresting  him,  although  he  may  not  suc- 
ceed in  stopping  or  holding  him. 

Tort  against  the  sheriff  of  Middlesex  county,  for  the  default 
of  his  deputy. 

The  facts  which  appeared  at  the  second  trial  in  the  superior 
court  were  substantially  the  same  as  those  which  appeared  at 
the  first  trial,  reported  in  1  Allen,  350.  The  objection  heretofore 
taken,  that  the  present  action  could  not  be  maintained,  because 
the  plaintiff  did  not  enter  his  action  against  Stoddard,  the  defend- 
ant in  the  original  writ,  was  renewed ;  but  Putnam,  J.,  overruled 
it.  The  deputy  returned  a  rescue  upon  the  writ,  and  the  defend- 
ant contended  that  this  return  was  conclusive,  but  the  judge  ruled 
that  it  was  not  conclusive,  but  was  evidence  for  the  consideration 
of  the  jury. 

The  judge  also  ruled,  against  the  defendant's  objections,  that 
certain  depositions  which  had  been  read  in  evidence  by  the  defend- 
ant should  not  be  delivered  to  the  jury  when  they  retired  to  con- 
sider of  their  verdict. 

The  defendant  requested  the  court  to  instruct  the  jury  that  the 
officer,  although  he  might  call  for  aid  in  arresting  Stoddard,  the 
defendant  in  the  writ,  was  not  bound  to  do  so.    The  judge  declined 
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80  to  rule,  and  instructed  the  jury  that  the  officer  had  the  powel* 
to  call  for  aid,  and  it  was  for  them  to  determine  whether,  under 
the  peculiar  circumstances  of  the  case,  he  ought  not  to  have  done 
so,  and  whether  if  he  had  done  so  he  could  have  succeeded  in 
detaining  Stoddard,  and  whether  or  not  it  showed  negligence  in 
not  calling  for  aid. 

The  defendant  also  requested  the  court  to  instruct  the  jury  that 
he  would  not  be  liable  for  an  escape  provided  the  officer  used  all 
such  reasonable  and  proper  exertions  as  he  deemed  necessary  to 
secure  Stoddard.  The  judge  declined  so  to  rule,  and  instructed 
the  jury  that  the  defendant  would  not  be  liable  provided  the  depntj 
used  all  such  exertions  as  they  should  consider  reasonable  and 
proper  under  all  the  circumstances  of  the  case. 

The  defendant  also  requested  the  court  to  instruct  the  jury  that 
if  the  hold  taken  of  Stoddard  by  the  officer  was  only  for  an  instant, 
and  Stoddard  broke  away  from  that  hold  by  superior  force,  or  was 
rescued  therefrom  by  the  interference  of  others,  this  would  be  a 
sufficient  retaking  by  the  officer  to  allow  him  to  return  a  rescue. 
The  judge  declined  so  to  rule,  and  instructed  the  jury  that  to  enable 
the  defendant  to  set  up  a  re-arrest  of  Stoddard  by  the  officer,  the 
hold  by  the  officer  would  not  be  sufficient  unless  Stoddard  was  held 
and  stopped,  or  the  officer  had  such  a  hold  of  him  that  it  was  in 
his  power  to  stop  him. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

2>.  S.  Michardson  and  S.  A,  Brown^  for  the  defendant. 

T.  H,  Sweetser  and  A.  F.,L.  NorriSy  for  the  plaintiff. 

Metcalf,  J. — 1.  When  this  case  was  formerly  before  the  court, 
(1  Allen,  850),  we  decided  that  the  averment,  in  the  declaration, 
that  the  writ  against  Stoddard  was  returnable  to  the  Court  of  Com- 
mon Pleas,  «« as  by  the  record  of  the  same  writ,  in  the  same  coart 
remaining,  more  fully  appears,'*  wrvs  supported  by  proof  that  the 
writ  was  returned  to  the  clers's  office  and  placed  in  the  files  of 
non-entries.  So  the  reporter  understood  and  stated  the  decision, 
as  he  was  authorized  by  the  fact  that  the  point  was  argued,  with 
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other  points,  and  that  the  court  granted  a  new  trial  <(upon  a  single 
ground,"  namely,  an  erroneous  ins,truction  given  to  the  jury  as  to 
the  defendant's  liability  for  an  escape  ;  thereby,  by  necessary  im« 
plication,  overruling  the  exception  which  is  now  brought  again 
before  the  court.  A  writ,  when  returned,  is  matter  of  record. 
1  Stark  Ev.  (4th  Amer.  ed.)  286.  Powell  on  Ev.  298.  1  Greenl. 
Ev.  §  521. 

2.  It  is  not  a  matter  of  right  that  depositions  used  in  the  trial 
of  a  cause  shall  be  delivered  to  the  jury,  on  their  retiring  to  con- 
sider of  their  verdict.  It  is  matter  of  discretion,  the  exercise  of 
which  by  a  judge  is  not  a  legal  ground  of  exception.  See  Graham 
Dn  New  Trials,  80 ;  Spence  v.  Spench^  4  Watts,  168 ;  Alexander 
r.  JameBoUj  5  Binn.  288. 

8.  We  are  of  opinion  that  the  judge  correctly  ruled  that  the 
return,  of  Thomas,  on  the  writ  against  Stoddard,  was  not  conclusive 
in  this  action  against  the  defendant  for  an  escape.  The  defendant 
relies  on  the  position,  often  found  in  the  books,  that  an  officer's 
return  cannot  be  contradicted  by  parties  and  privies,  except  in  an 
iction  against  him  for  a  false  return.  But  we  cannot  see,  on  prin- 
ciple, any  more  reason  why  his  return  should  be  conclusive  in  this 
iction  for  an  escape — which  assumes  that  the  return  was  false — 
than  in  an  action  directly  charging  him  with  a  false  return.  If  his 
return  be  true,  he  may  prove  it  to  be  so,  as  well  in  this  action  as 
in  the  other.  His  return  is  prima  facie  evidence  of  a  rescue,  and 
;he  burden  is  on  the  plaintiff  to  prove  it  false,  as  well  in  this  action 
IS  in  the  other.  And  not  one  of  the  numerous  books  cited  by 
^he  defendant's  counsel,  nor  any  case  in  any  English  book,  shows 
;hat  an  officer's  return  of  a  rescue  has  ever  been  decided  to  be  con- 
clusive evidence  in  his  favor  in  an  action  brought  against  him  for 
in  escape.  On  the  contrary,  there  are  recent  English  authorities 
irhich  show  that  it  is  not  conclusive.  It  was  so  decided  by  Hoi- 
*oyd,  J.,  in  Adet/  vs.  Bridges j  2  Stark.  B.  189.  In  Jackson  vs. 
ETtZZ,  10  Ad.  JL  El.  492,  Patteson,  J.,  denied  that  a  return  was 
M>nclu8ive  in  all  cases  except  in  an  action  for  a  false  return,  and 
(aid  :  "The  case  cited  from  the  Tear  Book"  (5  Edw.  IV.  1)  "is 
itrong  to  show  that  a  return  is  conclusive  only  in  the  particular 
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cause  in  which  it  is  made;  and  there  is  no  authority  the  othu 
way."  See  also  Vin.  Ab.  Return,  0.  25;  1  Saund.  PI.  tEr. 
(2d  ed.)  1074;  Atkinson's  Sheriff  Law,  247,  248.  Watson's 
Sheriff,  72.  8  Phil.  Ev.  (4th  Amer.  ed.)  701.  1  jTaylor  on  Et. 
702,  708. 

If  there  are  any  decisions  in  this  country  which  support  tk 
defendant's  exception  to  the  ruling  on  this  point,  we  cannot  follow 
them.  We  adopt  the  views  of  the  Supreme  Court  of  Yermont^iL 
the  case  of  Barrett  vs.  Oopelandy  18  Verm.  67,  which  cannot  be 
distinguished,  in  principle,  from  the  case  before  us.  That  was  u 
action  for  an  assault  and  battery  and  false  imprisonment  at  B.  Tb« 
defendant  pleaded,  in  justiG'cation,  that  he  was  a  constable  of  the 
town  of  M. ;  that  he  arrested  the  plaintiff  at  M.  on  an  execation; 
that  the  plaintiff  escaped,  and  that  he  pursued  and  recaptured  him 
in  the  town  of  B.  and  conveyed  him  to  M.  on  the  way  to  prisoD. 
On  the  trial  in  the  county  court,  the  defendant  gave  in  evidence 
the  execution  and  his  return  thereon,  in  which  he  set  forth  an 
arrest  of  the  plaintiff  at  M.  as  averred  in  the  plea.  The  plaintiff 
offered  evidence  to  contradict  the  return,  but  it  was  excluded,  a&d 
the  defendant  obtained  a  verdict,  on  which  judgment  was  rendered 
The  supreme  court  reversed  that  judgment.  «« The  question,"  sfid 
Royce,  J.,  "  now  presented  is,  whether  the  official  return  of  ft 
public  officer  is  conclusive  evidence  in  favor  of  such  officer,  in  the 
prosecution  or  defence  of  a  collateral  action.  We  find  it  laid  dovn 
as  undoubted  law,  that  such  a  return  is  admissible  evidence  in  Ae 
officer's  favor ;  as  also  to  affect  the  rights  of  third  persons.  Bat 
these  authorities  uniformly  assert,  that  when  offered  for  socb  % 
purpose,  it  is  but  prima  faeie  evidence.  Its  admissibility  is  pot 
upon  the  ground  of  the  general  credit  due  to  the  return  of  sueh 
an  officer,  in  cases  where  it  is  his  duty  to  make  a  return.  But, 
upon  principle,  it  should  be  subject  to  contradiction  by  third  per- 
sons, because  they  are  neither  parties  nor  privies  to  the  transaction, 
and  because  they  would  not,  according  to  any  precedent  witk 
which  I  am  acquainted,  be  entitled  to  a  remedy  against  the  oflieeff 
for  a  false  return.  It  should  also  be  open  to  contradiction  colli* 
terally,  even  by  a  party  to  the  process.    We  are  therefore  of 
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opinion  thut  tho  plaintiff  was  entitled  to  go  into  evidence  to  dis- 
prove the  alleged  arrest  at  M.  And  for  the  rejection  of  the  evi* 
dence,  offered  for  that  purpose,  the  judgment  of  the  county  court 
must  be  reversed."     See  also  Francis  vs.  Woody  28  Maine,  69. 

4.  But  we  are  of  opinion  that  the  jury  were  wrongly  instructed 
that  they  were  to  determine  whether  Thomas  ought  not,  under  the 
particular  circumstances  of  the  case,  to  have  called  for  aid  in 
arresting  Stoddard,  and  whether,  if  he  had  done  so,  he  would  not 
have  secured  him,  and  whether  his  omission  to  call  for  aid  showed 
negligence  on  his  part.  Though  an  officer  has  authority,  yet  he 
18  not  bound,  to  call  for  aid  in  the  service  of  mesne  process,  and  is 
not  liable  for  an  escape  that  might  have  been  prevented  by  his 
calling  for  aid,  if  the  party  arrested  by  him  rescues  himself  or  is 
rescued  by  others.  May  vs.  Proby,  8  Bulst.  200,  1  Rol.  R.  888, 
WO,  and  Cro.  Jac.  419.  Watson's  Sheriff,  60.  Ghiffin  vs.  Bronmy 
2  Pick.  804,  810.  Buckminster  vs.  Applebee,  8  N.  H.  647.  Sut- 
ton vs.  Allison,  2  Jones  Law  R.  (N.  G.)  341. 

5.  We  are  of  opinion  that,  as  to  all  things  except  the  duty  of 
Fhomas  to  call  for  aid  in  the  service  of  the  process  in  bis  hands, 
b«  jury  were  rightly  instructed  that  it  was  for  them  to  decide 
vhether  Thomas  used  all  reasonable  and  proper  exertions  to  secure 
itoddard,  and  that  this  question  was  not  to  be  decided  by  the 
opinion  and  judgment  of  Thomas,  at  the  time.  But,  for  the  reason 
ifaready  given,  the  instruction  was  erroneous,  so  far  as  it  left  the 
[nry  at  liberty  to  decide  whether  Thomas,  by  not  calling  for  aid, 
emitted  a  necessary  and  proper  exertion  to  secure  Stoddard. 

6.  We  are  also  of  opinion  that  the  jury  were  wrongly  instructed 
bat  to  enable  the  defendant  to  set  up  a  re-arrest  of  the  debtor 
Stoddard)  by  the  officer  (Thomas)  the  hold  of  the  debtor  by  the 
fficer  would  not  be  sufficient,  unless  the  debtor  was  held  and 
topped,  or  the  officer  had  such  a  hold  of  him,  that  it  was  in  his 
ower  to  stop  him. 

There  cannot  be  either  an  escape  or  a  rescue  of  a  person,  unless 
e  18  first  arrested.  If  an  arrest  is  prevented  by  a  party's  avoid* 
Qce  or  resistance  of  an  officer,  or  by  the  interference  of  others, 
Id  party  does  not  escape,  and  the  officer  is  not  liable  in  an 
ttion  for  an  escape^  but  is  liable,  if  at  all,  in  an  action  for  negti« 
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gence  in  not  making  an  arrest  when  he  might  and  ought.  Aai 
the  law  is  the  same  in  regard  to  a  rescue.  An  officer  cannot 
legally  return  a  rescue  of  a  party  whom  he  had  not  arrested. 
Such  a  return  would  be  false.  We  have  therefore^  in  deciding 
on  this  last  instruction  given  to  the  jury,  to  consider  the  que8ti<» 
— what  constitutes  an  arrest?  And  our  opinion  is,  that  an  officer 
effects  an  arrest  of  a  person  whom  he  has  authority  to  arrest,  bj 
laying  his  hand  on  him  for  the  purpose  of  arresting  him,  thongh 
he  may  not  succeed  in  stopping  and  holding  him.  1  Hale  P.  C. 
459.  aenner  vs.  Sparki,  6  Mod.  173,  and  1  Salk.  79.  Shariff 
of  Hampshire  vs.  Godfrey ^  7  Mod.  (Leaches  ed.)  289.  WQliaim  n. 
Jone%^  Rep.  Temp.  Hardw.  301.  Bui.  N.  P.  62.  Watson's  Sheriff, 
90.  United  States  vs.  Banner ,  Bald.  239.  And  we  need  not  ex- 
press an  opinion  as  to  what  else  will  or  will  not  amount  to  sn 
arrest.  We  think  that  the  instruction,  prayed  for  on  this  point, 
by  the  defendant,  should  have  been  granted,  and  that  the  excep- 
tion taken  to  the  instruction  that  was  given  must  be  sustained. 

New  trial  granted. 


1.  The  \kw  of  arrest,  which  aeems  sim- 
ple, has  been,  first  and  last,  a  good  deal 
debated,  and  the  decisions  upon  the  sub- 
ject are  not  altogether  harmonious.  In  re- 
gard to  the  first  point  decided  by  this  case, 
there  seems  no  good  ground  of  question. 
To  hold  the  return  of  the  officer  prim& 
facie  evidence  of  the  truth  of  the  facts 
contained  therein,  is  nothing  more  than 
giving  him  the  advantage  of  that  pre- 
sumption which  every  public  officer  is 
entitled  to  claim  in  his  favor,  that  he  has 
performed  his  duty,  until  the  contrary 
is  shown.  And  to  ask  any  further  im- 
munity, as  that  his  return  shall  be  held 
conclusive  between  the  parties,  would 
lead  practically  to  the  absurdity,  that  an 
officer  could  not  be  made  liable  even  for 
%  false  return,  which  is  carrying  the  mat- 
ter further  than  has  ever  been  done,  so 
far  as  we  know.  The  return  of  an  officer 
has  been  held  conclusive  of  the  facts 
stated  therein,  so  far  as  the  particular 
Miion  is  concerned,  in  many  of  the  Ame- 


rican states,  and  not  liable  to  be  eoDtn- 
dieted  by  a  plea  in  abatement  Bei 
this  is  a  rule  of  convenience  merely,  vi 
tolerable  only  upon  the  ground  that  tk 
officer  is  liable  to  either  party  for  il 
damagea  sustained  in  consequoice  ^ 
any  false  return  made  by  him,  by  u 
action  founded  directly  upon  the  bs^ 
feasance. 

2.  In  regard  to  the  re-arrest,  the  cm 
is  quite  susceptible  of  the  view  takes  ii 
Cooper  vs.  Adams,  2  Blackf.  294,  '^ttai 
the  arresting  of  a  prisoner  and  theretil* 
ing  him  on  fresh  pursuit,  after  an  escape, 
make  but  one  effective  arrest,"  Bat,  a 
considering  the  recaption  it  is  eefua 
nothing  more  is  required  than  what  vai 
necessary  to  constitute  an  arrest  in  tk 
first  instance.  And  this  consists  tiadf 
in  having  the  proper  authority,  and  it 
properly  asserting  it,  when  the  priswff 
is  within  the  power  of  the  officer.  Aft* 
this  the  defendant  is  bound  to  sobsut, 
and  if  he  will  not,  but  forcibly  hreik 


Digitized  by  VjOOQIC 


WHITHEAD  TS.  KETES. 


477 


vray,  it  is  one  forth  of  resoae,  and  may 
M  so  returned. 

As  is  said  by  Holt,  Ch.  J.,  in  At- 
wood  V8.  Burr,  7  Mod.  8,  8,  "If  a  window 
be  open,  and  a  bailiflf  put  in  his  hand 
and  touches  one  for  whom  he  has  a  war- 
rant, he  is  thereby  his  prisoner."  But 
if  the  person  is  never  in  the  power  of  the 
officer,  it  is  not  an  arrest,  even  if  he 
touch  him,  as  he  might  do,  when  not  in 
a  situation  to  control  his  moTements. 
As  if  he  said  to  one  on  horseback  or  in 
a  coach,  "You  are  my  prisoner,"  and 
eren  touch  some  part  of  his  person,  if 
he  nevertheless  drive  off,  it  is  no  arrest, 
for  he  was  not  in  his  power.  But  if  the 
person  thus  approached  do  submit  him- 
self to  the  power  of  the  officer,  it  is  a 
good  arresit.  Homer  vs.  Battyn,  12  Geo. 
2;  B.  N.  P.  62;  1  Ventris,  806. 

But  it  is  certainly  not  regarded  as 
requisite,  at  the  present  day,  that  the 
officer  should  touch  the  person  to  consti- 
tute an  arrest,  as  asserted  in  Genner  o«. 
Bparkes,  1  Salk.  R.  79 ;  S.  C.  6  Mod.  178. 
This  doctrine  is  reiterated  by  Wood- 
mi  ar,  J.,  in  Huntington  vt.  Blaidsell,  2 
New  H.  R.  818,  as  still  being  sound 
bw.  But  this  view  is  abandoned  in  most 
of  the  modem  cases.  United  States  v« 
Benner,  1  Bald.  R.  284 ;  Gold  vs,  Bis- 
sell,  1  Wend.  R.  215.  Some  such  view 
u  this  seems  to  be  upheld  in  HoUister  o«. 
Qoodale,  8  Conn.  R.  882,  but  that  case 
b  denied  to  be  law  even  in  regard  to 
the  attachment  of  personal  property. 
Lyon  «9.  Rood,  12  Yt.  R.  288,  and  cases 
sited;  and  it  is  certain  no  such  rule 
•ould  be  maintained,  either  in  regard 
to  the  arrest  of  the  person  or  the  attach- 
■leni  of  personal  property. 

In  the  important  and  leading  case  of 
Blatch  V9.  Archer,  1  Cowp.  JR.  68,  it  was 
beld  that  a  mere  servant  of  the  bailiff 
Bight  make  a  good  arrest,  although 
diirty  rods  away  from  the  bailiff  and 
Mi  within  the  view  of  such  officer.  Bui 


both  the  officer  and  his  assistant  must 
be  then  occupied  in  the  purpose  and 
pursuit  of  such  arrest.  It  will  not  d« 
for  a  stranger,  or  the  party  even,  to  take 
a  person  and  carry  him  by  force,  where 
the  officer  can  be  found.  Hall  vt.  Roche 
8  T.  R.  187 ;  Wilson  v».  Gary,  6  Mod 
211. 

The  oases  which  have  questioned  the 
legality  of  an  arrest,  where  the  party 
was  put  under  no  physical  restraint,  but, 
upon  being  informed  that  the  officer  had 
a  capias,  submitted  to  his  control,  are 
certainly  not  defensible.  Arrowsmith 
vt,  Le  Mesurier,  5  B.  &  P.  211.  It  is 
trae,  no  doubt,  that  if  the  person  resist, 
and  is  never  in  the  power  of  the  officer, 
that  is,  where,  if  he  had  strength,  he 
might  have  controlled  him,  it  will  not 
constitute  an  arrest.  As  when  the  per- 
son, on  being  informed  that  the  officer 
had  process  against  him,  snatched  up  a 
pitchfork  and  kept  off  the  officer,  threat- 
ening to  kill  him  if  he  came  nearer,  and 
thus  retreated  into  his  house,  and  shut 
the  door  against  the  officer,  it  was  held 
no  good  arrest.  Genner  9$,  Sparks,  6 
Mod.  R.  178.  But,  as  is  said  by  Lord 
Hardwicke,  in  Williams  vt.  Jones,  Gas. 
temp.  Hardw.  201,  2  Str.  1049,  "If  a 
bailiff  oomes  into  a  room  and  tells  the 
defendant  he  arrests  him,  and  shuts  the 
door  upon  him,  there  is  an  arrest,  for 
he  is  in  custody  of  the  officer."  And 
the  same  is  equally  true  if  he  is  near 
enough  to  the  person  to  lay  his  hand 
upon  him  and  inform,  or  in  any  way 
give  him  to  understand  that  he  has  pro- 
cess and  arrests  him.  It  thereby  be- 
comes the  duty  of  such  person  to  submit 
to  his  authority ;  and  his  forcibly  going 
at  large  is  a  rescue  of  himself,  and,  as 
such,  punishable  by  indictment.  Sii 
James  Wingfield's  Case,  Cro.  Car.  251, 
who  was  fined  £500,  and  his  abettom 
£200,  £180,  and  500  marks  each,  for 
such  an  offenoe. 
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There  can  be  no  question  that,  in  a 
case  like  the  present,  it  was  the  duty  of 
the  person  arrested  to  submit  to  the 
contrJl  of  the  officer,  even  if  nothing  had 
occurred  before  he  took  him  by  the  wrist 
in  entering  the  cars.  And  his  forcibly 
breaking  away  from  him  and  escaping 
from  the  cars,  was  an  obvious  rescue  of 
himself,  and  properly  returned  as  such. 
The  only  doubt  which  can  be  fairly 
raised  in  regard  to  the  case,  in  our 
view,  is,  whether  the  officer,  having  such 
abundant  opportunity  to  call  to  his  aid 
the  bystanders,  who,  by  express  statute, 
are  required  to  assist  in  the  arrest,  he 
should  not  have  done  so. 

From  the  opinion  of  the  judges  of  the 
Court  of  Common  Pleas,  in  Howden  vt. 
Standish,  6  Com.  B.  R.  604,  it  is  evident 
that  the  early  cases,  such  as  May  vt.  Pro- 
by,  Cro.  Jac.  419,  8  Bulstr.  198, 1  Roll.  R. 
388,  and  Crompion  vt.  Ward,  1  Strange, 
429,  wherein  it  is  held,  that  if  an  officer 
arrest  a  person  upon  mesne  process, 
and  he  rescue  himself,  or  his  friends 
rescue  him,  the  officer  is  excused,  are 
understood  to  have  had  reference  to 
such  cases  as  the  officer  might  be  called 
upon  to  act  in  suddenly,  and  where  he 
could  not  readily  have  obtained  aid. 
This  is  the  reason  urged  in  the  English 
books,  and  in  these  earlj^  cases.  The 
distinction  which  has  so  long  obtained 
upon  this  point,  between  mesne  and 
final  process,  making  the  officer  liable 
in  the  former  and  not  in  the  latter,  is 
founded  upon  this  presumption. 

In  the  case  of  Howden  vt.  Standish, 
tvproj  Rolfe,  B.,  who  presided  at  the 
trial,  instructed  the  jury  that  when,  as 
in  the  present  case,  the  officer  was  called 
upon  to  execute  mesne  process  of  capias, 
under  circumstances  likely  to  provoke 
resistance  on  the  part  of  the  defendant 
and  bis  friends,  it  was  his  duty  **  to  be 
provided  with  a  force  soflcient  to  over- 
come any  degree  of  resistance  that  might 


be  offered  to  the  execiAion  of  the 
and  that,  if  necessary,  it  was  his  duty  ti 
call  upon  the  potte  wmUatut  to  aaaiii  hia 
in  the  theatre."  That  was  a  ease  when 
the  officer  had  process  against  an  actor, 
whom  the  company  had  conspired  It 
defend  against  the  arrest.  The  defend- 
ant while  upon  the  stage  was  pointed  est 
to  the  officer,  but  he  did  not  attempt  ts 
arrest  him.  The  f^ill  bench  evidently 
concurred  with  the  opinion  of  Bsron 
Rolfe,  but  the  case  turned  upon  a  poiat 
in  the  pleadings. 

In  delivering  the  opinion  of  the  M 
court,  Coltman,  J.,  said,  "The  questioi 
here  is,  whether  he  (the  officer)  is  not 
bound  to  provide  such  a  force  as  wiD 
enable  him  to  effect  a  caption  in  wfiti 
of  every  such  resistance  as  he  has  resfss 
to  anticipate ;"  and  after  citing  the  esrlj 
cases,  and  commenting  upon  Crovpta 
vt.  Ward,  concludes:  *'The  reasoiUBf 
of  this  case  seems  to  establish  the  pria- 
ciple  laid  down  by  the  learned  jndgt 
[Baron  Rolfe],  that  the  aheriff  is  hwaA 
to  provide  such  a  force  as  irill  «iabk 
him  to  effect  his  caption,  in  spite  of  laj 
resistance  which  he  has  reason  to  astiei- 
pate."  And  this  is  the  ease  of  menc 
process. 

The  judge  then  goes  on  to  argue,  tkit 
allowing  the  sheriff  to  return  a  rescue  oa 
mesne  process  is  **  an  exceptional  ease, 
being  matter  of  indulgence  to  the  shnifi^ 
who  cannot  always  have  the  posse  eoai- 
tatus  with  him,  in  consequence  of  thep«»* 
sibility  that  he  may  be  taken  nnawaiti 
and  called  upon  to  execute  the  writ  vki 
he  has  no  sufficient  force ;"  and«  as  tbi 
learned  judge  argues,  all  the  enees  sk^v 
that  this  indulgence  to  the  eheriff  **oa^ 
not  to  be  extended,"  and  that  he  is  boaad 
to  provide  against  *'a  reeiatanee  nUA 
he  had  reason  to  anticipate,  and  edi 
reftrence  to  wMek  he  mat  tiot  tmkem  •■§- 
waret."  It  seems  to  us  that  the  reasiB- 
iB^of  this  ease,  whieh  is  the  Imtesi  ift 
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wraination  of  the  Engtish  courts  in  perhaps,  gone  this  length ;  and  in  fayor 

regard  to  the  point,  so  fiur  as  we  have  of  officers  ire  certainly  should  be  con- 

heen  able  to  find,  might  have  led  to  the  tent  to  allow  all  indulgence  consistent 

ooBCluaion  that,  when  the  officer  has  at  with  good  faith,  and  the  decision  takes, 

his  command  all  the  assistance  he  could  perhaps,  the  safer  Tiew  upon  this  point, 

desire  or  possiblj  need,  he  was  at  least,  and  clearly  so  upon  the  main  point  in* 

as  a  careful  and  considerate  officer,  re-  Tolved.    The  case  is  one  of  considerable 

•oWed  to  execute  the  process  effectually,  interest  to  the  profession, 
bound  to  command  such  assistance  as  was  I.  F.  B. 

at  his  disposaL    But  the  cases  haye  not, 


Li  the  Supreme  Court  of  PeniMylvaniay  Eastern  District^  Phila- 
delphia,  Marehj  1862. 

JOHN   0.   OLABK  VS.  JOHN  L.   MARTIN. 

H.  being  the  owner  of  two  city  lots,  one  a  comer  property,  and  the  other  adjoining 
it»  granted  snd  conTeyed  the  comer  lot  to  D.  and  R.  in  fee ;  reserring  a  per- 
petual ground  rent,  upon  the  express  condition  that  the  grantees,  their  heirs  and 
assigns,  should  not  erect  any  building  upon  the  back  part  of  the  lot  higher  than 
ten  feet.  H.  at  the  time,  and  for  some  years  afterwards,  oocupied  the  adjoining 
property  as  his  rendenoe.  By  five  ecTeral  mesoe  couTeyances  all  made  subject 
to  the  condition,  the  comer  property  became  Tested  in  M.  in  fee;  H.  having 
some  years  prior  to  the  conveyance  to  M.  granted  to  the  then  owner  permission 
to  raise  his  back  building  to  the  height  of  eleven  feet,  expressly  stipulating  that 
such  permission  should  not  prejudice  or  impair  the  condition.  H.  died  seised  of 
the  ai^oining  property,  and  also  of  the  rent  reserred  out  of  the  corner  lot.  His 
testamentary  trustee  granted  and  conTeyed  the  adjoining  property  to  C,  no 
mention  being  made  in  the  deed  of  the  restriction  imposed  on  the  comer  pro- 
perty. M.  subsequently  by  sundry  mesne  conveyances  became  the  owner  of  the 
rent  reserved,  which  thus  merged ;  and  M.  threatened  to  build  in  entire  disre- 
gard of  the  restriction.  G.  filed  a  bill  in  equity  to  restrain  him,  and  applied  for 
a  special  ii\}aBetion  which  was  refused ;  and  M.  went  on  and  erected  a  three 
story  back  building.  Eeld^  upon  appeal  flrom  the  decree  of  the  court  below, 
rtfusiog  the  iigunetion  and  dismissing  the  bill : 

1.  That  although  the  clause  imposing  the  restriction  was  a  strict  condition  in  law, 
yet  equity  would  only  inquire  Into  the  substantial  elements  of  the  agreement, 
sod  would  enlbroe  it  for  any  party,  for  whose  benefit  it  appeared  to  be  intended 

%,  Thai  the  du^  of  the  deflpndant  not  to  build  in  violation  of  the  oondition  was 
dear ;  and  that  this  duty  was  not  reserved  as  a  mere  personal  obligation  to  H. 
the  original  grantor,  his  heirs  and  assigns ;  nor  for  the  benefit  of  the  ground 
rent ;  but  that  it  was  fbr  the  benefit  of  ihe  a4)<^iiig  property  then  owned  by  H. , 
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and  created  an  obligation  to  the  owner  of  that  property,  whoever  he  might  1»; 
and  equity  woald  interfere  to  enforee  and  protect  his  right. 
8    That  a  general  plan  of  lota  need  not  be  shown ;  sneh  a  plan  is  only  one  mem 
of  proof  of  the  existence  of  the  right  and  daty ;  and  this  may  appear  as  vd 
from  a  plan  of  two  lots,  as  of  any  greater  number. 

4.  That  the  release  of  a  part  of  a  condition  only  operates  as  a  release  of  the  wbol^ 
where  forfeiture  of  the  estate  for  a  breach  of  the  condition  is  demanded,  eqoitf 
will  enforce  the  condition  in  its  modified  form  in  favor  of  a  party  who  askB  oalj 
compliance  with  the  agreement. 

5.  That  the  defendant  having  built  in  violation  of  the  condition,  after  bill  filed,  tb 
complainant  was  entitled  to  a  decree  of  abatement  without  amending  his  bill 

Appeal  by  complainant  from  the  decree  of  the  Supreme  Court 
at  Nisi  Prias,  dismissing  his  bill  with  costs. 

The  defendant,  at  the  time  the  bill  was  filed,  was  the  owner  of  i 
"  three-story  brick  messuage,  with  the  one-story  back  building  or 
dining-room  thereto  attached,"  and  lot  at  the  southwest  comer  of 
Eighth  and  Locust  streets,  in  the  City  of  Philadelphia,  twenty-two 
feet  six  inches  front  on  Eighth  street,  and  one  hundred  feet  deep 
on  Locust  street,  to  a  ten  feet  wide  alley.  The  complainant  hai 
been  since  1851,  the  owner  of  the  dwelling-house  and  lot  immedi- 
ately adjoining  to  the  south,  and  of  the  same  front  and  depth. 
Both  lots  originally  formed  parts  of  a  larger  lot,  which,  prior  to 
1814,  was  owned  by  Alexander  Henry.  July  7, 1814,  Henry  con- 
veyed the  corner  lot  (now  defendant's)  to  Charles  Drosddorf  and 
Lewis  Roberts,  as  tenants  in  common  in  fee  (reserving  thereout  to 
said  Henry  in  fee,  a  yearly  ground-rent  of  J225),  "  upon  this 
express  condition,  nevertheless,  that  the  said  C.  D.  and  L.  lU 
their  heirs  or  assigns,-  shall  not  build  or  erect,  or  permit  or  suffer 
to  be  built  or  erected,  on  any  part  of  the  hereby  granted  lot  of 
ground,  beyond  the  distance  of  sixty-five  feet  from  the  said  Eighth 
street,  any  buildings  whatsoever,  other  than  privies,  milk  or  badh 
ing  houses,  and  walls  or  fences  not  exceeding  the  height  of  ten  feet 
from  the  level  of  the  ground,  nor  erect  any  building  whatever 
between  the  dwelling-house  to  be  erected  fronting  on  said  Eighth 
street,  and  the  aforesaid  distance  of  sixty-five  feet  from  the  said 
Eighth  street,  other  than  such  as  shall  merely  be  for  the  accomfflo* 
dation  of  the  said  dwelling-house."  The  ground-rent  was  redeem- 
able at  any  time  within  seven  years,  by  payment  of  98,750. 
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Henry  died  August,  1847.  never  having  parted  with  said  ground- 
rent  or  the  dwelling-house  and  lot  adjoining  the  corner.  In  1816^ 
Drosddorf  and  Roberts  conveyed  the  corner  property  to  James 
Dundas  in  fee,  subject  to  the  ground-rent,  and  also  to  the  restric- 
tion. In  January,  1888,  Dundas  conveyed  to  Andrew  D.  Cash  in 
fee,  said  house  and  lot,  subject  to  the  ground-rent,  and  also  to  the 
restriction.  Prior  to  April  80,  1839,  Henry  had,  as  a  matter  of 
eourtesy  merely,  without  any  consideration,  consented  that  Cash 
should  erect  a  dining-room  on  said  lot  eleven  feet  in  height,  but 
refused  to  allow  the  restriction  to  be  interfered  with  beyond  the 
building  of  the  dining-room  eleven  instead  of  ten  feet  high. 

Henry,  by  deed  dated  April  30,  1839,  indorsed  on  Cash's  deed 
for  the  comer  property,  after  reciting  that  Cash  had  with  his  con- 
sent, previously  built  a  dining-room  on  the  lot,  of  eleven  feet  in 
height,  granted  to  Cash  in  fee,  in  consideration  of  one  dollar,  the 
right  to  continue  and  maintain  the  said  dining-room  of  said  height 
forever.  "Provided,  however,  that  nothing  herein  contained  shall 
be  so  construed,  as  in  anywise  to  impair,  prejudice,  or  affect  the 
sondition  and  restriction  in  the  said  within  indenture  particularly 
recited  and  set  forth,  in  relation  to  building  on  the  within  described 
lot." 

"  Mr.  Henry's  opinion  was,  clearly,  that  it  would  be  a  great 
injury  to  the  other  property  adjoining  to  the  south,  if  the  restric- 
tion on  the  corner  lot  was  violated."  The  additional  foot  in  height 
to  Cash's  dining-room  was  not  regarded  as  material,  and  as  an  act 
)f  courtesy  Mr.  Henry  permitted  it. 

Cash  conveyed  the  comer  property  May  1, 1889,  to  Ashhurst, 
lubjeet  to  the  ground-rent,  and  restriction  *^  except  so  far  as  modi- 
ied  and  changed  by"  the  last  recited  deed.  Ashhurst  owned  the 
)roperty  at  the  time  of  Henry's  death. 

In  August,  1847,  Henry  died,  seised  in  fee  of  said  ground-rent 
>f  f  225,  and  also  <yf  the  lot,  with  a  dwelling-house  thereon  erected 
4>  the  southward  of  and  immediately  adjoining  the  comer  pro- 
perty. 

By  his  will  he  devised  said  dwelling-house  and  lot  adjoining  the 
K>raer,  in  trust  with  a  power  of  sale.    He  also  authorised  his 
81 

Digitized  by  VjOOQIC 


1 


482  GLABK  vs.  MARTIN. 

execntors  to  assign  and  oonvey  his  ground-rents  in  paymeiit  tf 
legacies. 

Said  executors  by  deed  dated  Aognst  14,  1848,  granted  tid 
assigned  said  gronnd-rent  of  $225,  to  Mrs.  Martha  H.  Ghiraben 
in  fee,  in  part  payment  of  a  devise  to  her  under  the  will. 

In  May,  1849,  Ashhurst  conveyed  the  said  comer  property,  bj 
the  description  of  ^'  all  that  three-story  brick  messuage,  wM  tk 
one-utory  back  building  or  dining-room  thereto  attaeh&df  and  the  lol 
of  ground,  &c.,  to  John  Buddy  in  fee,  subject  to  the  ground-rest) 
anf^  also  to  said  restriction. 

The  surviving  trustee  under  Mr.  Henry's  will,  by  deed  dsted 
April  7,  1857,  conveyed  said  dwelling-house  and  lot,  adjoining  itid 
corner  lot  to  the  southward,  to  complainant. 

In  February,  1858,  Buddy,  conveyed  said  comer  property,  asb- 
ject  to  said  ground-rent  and  also  to  said  restriction,  to  Joks  L 
Martin,  the  defendant,  in  fee. 

Mrs.  Chambers  died  in  March,  1860,  seised  in  fee  of  said  grorad- 
rent  of  9225,  having  first  made  her  will,  the  executors  named  is 
which,  by  virtue  of  certain  powers  therein  given,  granted  aal 
assigned  said  ground-rent  to  John  L.  Martin,  the  defendant,  iab^ 
whereby  the  same  merged  and  became  extinguished. 

The  bill,  after  setting  out  the  title  of  the  respective  propeitieiv 
alleged  that  complainant,  as  the  owner,  by  title  from  Alexsndtf 
Henry,  of  the  dwelling-house  and  lot  adjcnning  the  said  oonff 
premises  on  the  south,  was  entitled  to  the  full  benefit  and  prtvilege 
of  said  restriction ;  that  his  hack-buildings  face  north,  and  tke 
maintenance  of  the  restriction  was  absolutely  necessary  for  proper 
enjoyment  of  his  property,  since,  if  the  restriction  be  infringed  or 
broken,  the  health  and  comfort  of  the  occupiers  of  said  propo^ 
will  be  irreparably  injured ;  that,  by  means  of  the  Feetrictien,  Ae 
light  and  air  have  access  from  Locust  street,  across  the  oerner  l0t> 
to  complainant's  premises.  That,  on  the  western  side  of  said  t» 
feet  wide  alley,  the  wall  of  the  Musical  Fund  Hall  rises  to  thi 
height  of  a  three-story  dwelling-house ;  and,  unless  the  restricM 
is  enforoM  upon  the  ooraer  lot,  it  may  be  built  upon  the  full  viM 
to  its  entire  depth  to  said  alley,  and  without  limit  as  to  hdgbt,  sai 
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fiiofl  complftinftiit'B  property  be  shut  in,  leaving  only  an  arrow  well 
for  aoeees  of  light  and  air,  and  the  health  and  comfort  of  the 
oocapante,  and  the  property  itself,  be  greatly  injured ;  that  it  was 
the  intention  of  defendant  to  build  on  the  corner  lot,  withoat  regard 
to  the  restriction,  under  pretence  of  a  right  so  to  do,  and  prayed 
an  injanction  to  restrain  defendant,  his  agents,  &o.,  from  infringing 
Btid  restriction,  and  for  general  relief. 

The  answer  admits  the  allegations  of  the  bill  as  to  the  title  to 
said  two  lots  of  ground  and  dwelling-houses  now  vested  in  the 
complainant  and  defendant  respectively. 

But  alleged  that  in  the  deed  from  Henry  to  Drosddorf  and 
Roberts  for  the  corner  property,  there  is  no  remedy  or  penalty  pre- 
scribed for  breach  of  said  condition,  nor  any  covenant  on  the  part 
of  the  grantees  to  perform  it ;  that  said  Alexander  Henry  laid  out 
the  larft^  lot  mentioned  in  the  bill  prior  to  the  conveyance  to^ 
Drosddorf  and  Roberts,  according  to  a  plan  given  in  the  answer ; 
that  said  Henry  did  not,  by  his  will  or  otherwise,  give  and  devise  to 
die  trustees,  to  whom  he  devised  the  premises  adjoining  the  corner, 
any  right,  title,  or  interest,  in  or  to  the  condition  in  the  deed  to 
Drosddorf  and  Roberts;  that  the  grant  and  assignment  from 
Henry *s  executors  to  Mrs.  Chambers  conveyed  the  said  ground-rent 
of  $225  to  her,  **  together  with  the  reversions  and  remainders  of 
the  premises,  and  all  the  estate,  right,  title,  interest,  property,  claim,, 
and  demand  whatsoever,  which  was  of  the  said  Alexander  Henry,  a8> 
well  at  law  as  in  equity,  of,  in,  and  to  the  same,  and  of,  in,  and  to* 
the  lot  of  ground  whereout  the  said  rent  is  issuing  and  payable  ;.''* 
that  said  surviving  trustee  did  not  in  any  way  grant  or  oonvey  tOi 
complainant  any  right,  title,  or  interest,  in  or  to  said  condition  ia 
die  deed  to  Drosddorf  and  Roberts ;  that  the  executors  of  Mrs^ 
Chambers,  by  their  deed  to  the  defendant,  conveyed  to  him  the  said 
ground-rent,  '^  and  the  reversions  and  remainders  thereol^  and  alb 
oovenants  for  payment  thereof,  and  all  the  estate,  right,  title,  inte- 
rest, property,  claim,  and  demand  whatsoever,  which  was  of  the 
Mid  Martha  H.  Chambers,  at  and  immediately  prior  to  the  time  of 
ker  decease,  of,  in,  and  to  the  same,  and  of,  in,  and  to  the  said  lo^ 
if  ground  whereon  the  same  was  so  as  aforesaid  ebaBced;."  denied) 
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that  complainant  is  entitled  to  any  benefit  or  privilege  of  aaid 
restriction  in  the  deed  to  Drosddorf  and  Roberts ;  or  that  the 
enforcing  of  said  restriction  is  necessary  for  the  proper  enjoyment 
of  complainant's  property,  or  that  the  health  and  comfort  of  its 
occupants  or  the  value  of  the  property  would  be  injared  and 
damaged,  if  the  restriction  be  not  maintained ;  and  admitted  that 
he  intended  to  build  without  regard  to  said  restriction,  as  follows,  to 
wit :  '*  At  the  rear  end  of  said  dwelling,  and  attached  thereto,  a 
piazza,  extending  in  height  from  the  ground  to  the  eave  of  the  roof 
of  said  dwelling,  enclosed  on  the  south  side  with  a  nine-inch  brick 
wall  and  open  to  the  west,  and  extending  about  eight  feet  west- 
ward ;  and  also,  at  the  distance  of  about  fifteen  feet  westward  from 
said  dwelling,  a  back-building,  to  be  connected  with  said  dwelling 
by  a  stairway  on  the  side  next  to  Locust  street,  and  to  be  in  width 
from  said  Locust  street  nineteen  feet  four  inches,  and  in  depth  w^t- 
ward  forty-four  feet,  to  the  ten-feet  wide  alley,  and  nearly  as  high 
as  the  eave  of  said  dwelling,  leaving  on  the  south,  along  the  entire 
length  of  said  back-building,  a  space  of  three  feet  two  inches 
between  its  face  and  his  party  line  on  the  south,  and  a  clear  space, 
between  said  back-building  and  complainant's  back-building,  of 
eleven  feet,"  and  alleged  that  at  the  time  of  the  deed  to  Drosddorf 
and  Roberts,  that  part  of  the  City  was  almost  exclusively  ocupied 
by  dwellings ;  that  since  then,  places  of  business  have  beea 
advancing  into  that  neighborhood,  and  he  desired  to  improve  his 
property  in  such  manner  as  to  conform  to  advances  of  business, 
that  he  might  enjoy  its  first  fruits,  and  not  be  deprived  of  them  bj 
the  diminution  of  its  value  as  a  mere  place  of  residence. 

It  appeared,  from  the  proofs  taken  before  an  examiner,  that 
complainant  had  known  of  the  restriction  before  he  purchased  the 
property  adjoining  the  corner  from  the  surviving  trustee  under 
Henry's  will ;  that  the  trustee  had  no  doubt  but  that  the  purchaser 
of  that  property  would  be  entitled  to  the  benefit  of  the  reatrietioa 
upon  the  corner  property;  but  at  the  same  time  was  auwilling,  as 
the  will  made  no  mention  of  the  restriction,  and  he  was  aeting  ia 
a  fiduciary  character  only,  to  execute  a  deed  containing  an  ezprctf 
grant  of  the  benefit  of  the  restriction ;  that,  in  consequence  of  thk 
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an  willingness,  complainant,  at  the  joint  expense  of  himself  and 
said  trustee,  obtained  the  opinion  of  eminent  counsel  that  the  pur- 
chaser would  be  entitled  to  the  benefit  of  the  restriction  as  appur- 
tenant to  the  property,  of  which  benefit  he  could  not  be  deprived 
by  any  act  on  the  part  of  any  other  representative  of  Henry  ;  and 
that  upon  this  opinion  complainant  took  his  deed  from  the  surviving 
trastee,  without  any  express  grant  of  the  benefit  of  the  restriction. 
A  motion  for  a  preliminary  injunction  upon  the  bill,  aflSdavits, 
and  counter  affidavits,  having  been  denied  prior  to  the  filing  of  the 
answer,  the  defendant  immediately  went  on  and  erected  a  building 
in  violation  of  the  restriction,  after  the  intended  plan  set  out  in 
his  answer.  When  the  case  came  up  for  hearing  on  bill,  answer 
and  proofs,  the  bill  was  dismissed  pro  forma^  without  argument, 
and  the  complainant  took  this  appeal. 

8.  C.  and  8.  H.  Perkim^  for  appellant. 

The  restriction  must  have  been  imposed  for  the  benefit  of  the 
property  now  held  by  complainant.  There  is  no  other  purpose  for 
which  it  can  be  supposed  it  was  intended.  Complainant  knew  of 
its  existence,  was  careful  to  be  assured  of  his  right  to  it  before  pur- 
chasing ;  and  its  advantage  must  have  entered  into  the  considera- 
tion he  paid.  Defendant  never  paid  for  its  release  or  extinguish- 
ment. The  general  terms  of  the  release  of  the  ground-rent  must 
be  restricted  by  the  recitals :  Bapp  vs.  Mapp^  6  Barr,  48 ;  Kirhy  vs. 
Taylor^  6  John.  Ghanc.  251 ;  Jackson  vs.  8tackhouse^  6  Cowen, 
122 ;  Cole  vs.  Gibsotij  1  Vesey,  Senr.  504.  It  was  the  estate  in 
the  ground-rent  alone  which  became  merged ;  and  even  if  it  be 
conceded  that  the  restriction  is  annexed  to  the  estate  in  the  rent  it  is 
not  merged.     Preston  on  Merger,  454. 

The  clause  imposing  the  restriction,  notwithstanding  the  words 
**opon  condition,"  is  not  necessarily  to  be  treated  as  a  condition. 
It  is  a  covenant,  or  agreement ;  or  if  not  a  covenant,  creates  an 
easement  for  the  benefit  of  the  adjoining  property ;  and  the  only 
property  which  it  adjoins  is  that  now  owned  by  complainant.  A 
clause  will  never  be  construed  as  a  condition,  when  its  language  can 
be  resolved  into  a  covenant.     Paschall  vs.  Poismorej  15  P.  S.  B., 
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8  Harris,  307.  3ee  also  Cromweira  Caae^  2  Co.  71,  a ;  Toucb- 
stone,  p.  122.  Any  words  which  import  an  agreement  will  makt 
a  covenant,  3  Com.  Dig.  268,  Covenant  A.  2.  And  see  JEToyt  ?a. 
Carter^  19  Barb.  S.  C.  Rep.  212.  The  complainant,  even  if  nnabk 
to  bring  an  action  of  covenant,  is  yet  entitled  to  the  aid  of  a  Court 
of  Equity  to  enforce  the  covenant  or  agreement  made  for  the 
benefit  of  the  estate  which  he  now  owns.  Blecker  vs.  Bingham,  S 
Paige  Ch.  Rep.  246 ;  Barrow  vs.  Richard,  8  Id.  351 ;  Bronwer 
vs.  Jones,  23  Barb.  S.  C.  Rep.  153 ;  Ttdk  vs.  Moxhay,  2  Phillips 
Ch.  Rep.  774;  Biddle  vs.  Ash^  2  Ashmead,  221;  Mann  vs.  Su- 
phensy  15  Simons  Ch.  Rep.  877 ;  Miller  vs.  Eill^  3  Paige  Ch. 
Rep.  254 ;  Whatman  vs.  GHbion,  9  Simons  Ch.  Rep.  196 ;  (kh 
vs.  Simsy  28  Eng.  L.  &  Eq.  Rep.  584 ;  Talmadge  vs.  EaH  River 
Bankj  2  Duer  Rep.  614;  Eodion  vs.  Coppard,  7  Jur.  N.  S.  11. 

The  interference  of  equity  may  be  justified  on  the  groan  J  of 
compelling  specific  execution  of  a  contract.  Scott  vs.  Burton,  2 
Ashmead,  824 ;  Barret  vs.  Blagrave,  5  Yesey,  555 ;  Stu^wtafd 
vs.  The  Mayor  ^e.  of  New  York,  11  Paige  Ch.  Rep.  414;  1 
Smith's  Leading  Cases,  5  Amer.  edit.  Hare  &  Wallace's  notes, 
145. 

The  additional  one  foot  in  height  allowed  as  a  modification  of 
the  restriction  was  not  material ;  and  in  no  way  changes  of  affects 
the  restriction,  or  the  relative  position  of  the  properties ;  I>uhe  ef 
Bedford  vs.  Trustees  of  the  British  Museum,  2  Myl.  &  K.  553, 
80  as  to  render  the  interference  of  equity  for  its  enforceme&t 
improper. 

The  defendant  is  estopped  from  denying  the  existence  of  tlie 
i'estriction  just  as  he  found  it  in  force  when  he  purchased  the  cor- 
ner property.  It  is  a  case  of  estoppel  in  pais.  Pickard  vs.  Stan, 
6  Ad.  &  El.  469  ;  Qregg  vs.  WelU,  9  Id.  97 ;  Freeman  vs.  Cooh, 
2  Exch.  Rep.  668;  Hamilton  vs.  Hamilton,  4  Barr,  194;  2 
Smith's  Leading  Cas.  5th  Amer.  edit.,  649,  658 ;  Waters^  Appeal, 
85  P  S.  R.,  11  Casey,  523;  Bezell  vs.  Odell,  7  Hill,  N.  Y.  219; 
Wood  vs.  McQuire,  15  Georgia,  202 ;  MeOraveg  vs.  Remmmj  19 
Alabama,  430. 


Digitized  by  VjOOQIC 


CLARK  TB.  MARTIN.  487 

Tho9.  S.  Smith  and  Wm.  L.  Hirat^  for  defendant.  The  clause 
in  the  deed  from  Henry  to  Drosddorf  and  Roberts  is  a  condition. 
It  follows  immediately  after  the  grant  without  dependence  on  any 
other  sentence  of  the  deed ;  the  words  are  the  words  of  the  grantor, 
and  not  of  the  grantees ;  and  are  compulsory  on  the  grantees  not 
to  do  an  act ;  Co.  Lit.  201,  a.  The  condition  is  repugnant  to  the 
^rant,  and  therefore  void.  Smith  on  Real  and  Personal  Property, 
62  ;  2  Crabb's  Law  of  Real  Property,  795,  sec.  2132;  Littleton, 
sec.  360 ;  Co.  Lit.  223,  a ;  Bac.  Abr.  Title,  Condition  L. ;  Touch- 
stone, 131-2.  There  was  a  reservation  of  a  ground-rent ;  and  a 
covenant  on  the  part  of  the  grantor  for  quiet  enjoyment  so  long  as 
the  grantees  paid  the  ground-rent. 

If  not  void,  the  condition  was  extinguished  by  the  verbal  per- 
mission given  to  Cash  to  build  in  disregard  of  it.  Smith,  Real 
and  Pers.  Property,  54 ;  Touchstone,  159 ;  Q-oodright  vs.  Davie$y 
Cowp.  803  ;  Dickey  vs.  MeCullough,  2  W.  &  S.  88,  c.  The  grant 
by  deed  from  Henry  to  Cash,  was  either  an  apportionment  of  the 
condition,  or  a  release  of  the  condition  upon  condition,  and  in  either 
case  the  condition  was  wholly  discharged.  If  an  apportionment, 
2  Crabb's  Real  Property,  Title,  Condition ;  Winter's  Ga$e^  Dyer, 
309 ;  1  Inst.  215,  a ;  KnighVa  Caae^  5  Co.  55,  58 ;  Touchstone, 
159  ;  Dumpor'8  Casey  1  Smith's  Lead.  Cas.  15;  I  Roll.  Abr.  471 ; 
BrummeU  vs.  McPherson,  14  Ves.  173;  Co.  Lit.  297,  b.,  215,  a. 
If  a  release  of  condition  upon  condition,  Co.  Lit.  274,  b. ;  Com. 
Dig.  Title,  Condition,  a,  8 ;  2  Crabb's  Real  Property,  805 ;  Dum- 
por's  Case. 

If  neither  void  nor  released,  the  condition  goes  with  the  estate 
in  the  rent,  and  the  rent  being  extinguished  upon  its  purchase  by 
the  defendant  who  owned  the  lot  out  of  which  it  was  reserved,  the 
condition  is  also  extinct  by  merger. 

It  was  personal  to  the  grantor.  There  is  nothing  in  the  line  of 
complainant's  title  giving  him  the  benefit  of  the  restriction.  Nor 
id  there  anything* in  the  deed  creating  it,  to  show  that  it  was 
intended  for  the  benefit  of  the  adjoining  property. 

There  was  no  general  plan  of  building  and  mutual  agreement  and 
obligation,  as  in   Talmadge  vs.  East  River  Bank^  and  Coh  vs. 
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Sim$,    No  specific  appropriation  of  the  condition  for  the  benefit  of 
complainant's  property  as  in  Hills  vs.  Miller. 

The  defendant  is  a  purchaser  without  notice  of  any  intended 
benefit  to  the  adjoining  property  from  the  condition.  Tulk  n> 
Moxhay ;  Hilh  vs.  Miller ;  Eilner  vs.  Imhrie^  6  S.  &  R.  401 ; 
Fro$t  vs.  Beekman,  1  John.  Ch.  Rep.  298. 

The  opinion  of  the  court  was  delivered  by 

LowRiB,  C.  J. — In  1814,  Drosddorf  and  Roberts  bought  the 
corner  lot  from  Alexander  Henry  subject  to  a  perpetual  rent,  and 
with  the  condition  written  in  this  deed,  that  they,  their  heirs  and 
assigns,  should  not  erect  any  building  on  the  back  part  of  it  higher 
than  ten  feet.  Henry  being  then  the  owner  of  the  lot  adjoining  on 
the  south.  The  corner  lot  afterwards  passed  successively  to  fire 
different  owners,  the  last  of  whom  is  the  defendant  Martin,  and  io 
all  the  deeds  the  same  condition  is  repeated ;  so  that  Martin  him- 
self in  1858  purchased  on  these  express  terms.  Of  the  adjoining 
lot,  Alexander  Henry  died  seised,  and  in  1851,  his  testamentarj 
trustee  conveyed  it  to  the  plaintiff  Clark ;  and  the  rent  reserved 
on  the  corner  lot  by  Henry  was  purchased  by  Martin  in  1860. 
Our  question  is,  has  Clark  as  owner  of  the  adjoining  lot,  any  such 
right  to  the  condition  or  terms  imposed  upon  Martin's  title  as  enti- 
tles him  to  claim  in  equity  that  Martin  shall  be  compelled  to 
observe  them  ?     We  think  he  has. 

In  a  proceeding  in  the  common  law  form  it  would  be  necessary 
to  inquire  into  the  form  in  which  the  right  is  reserved,  in  order  to 
decide  whether  it  should  be  sued  for  as  a  condition,  or  a  covenant, 
or  as  a  simple  contract;  but  in  the  equity  form  of  proceeding  we 
inquire  only  into  its  substantial  elements ;  what  duty  does  it  assure, 
and  to  whom  ? 

Here  the  duty  of  the  defendant  is  so  plain  that  one  may  read  it 
running ;  it  is  clearly  inscribed  on  every  link  of  the  chain  of  bis 
title  to  the  lot.  He  took  his  title  expressly  on  the  terms  already 
briefly  mentioned.  He  was  not  to  erect  on  the  back  part  of  his 
lot  any  building  higher  than  ten  feet,  afterwards  changed  to  eleven 
To  whom  then  does  he  owe  the  duty  ?    No  one  doubts  that  it  is  tt 
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tbe  grantor  who  reserved  or  imposed  the  daty,  and  to  his  heirs  and 


Bat  did  the  grantor  reserve  this  duty  to  himself  his  heirs  and 
ae&igns  as  a  mere  personal  duty,  and  thus  retain  in  himself,  or 
them,  the  vain  right  of  saying  that  lot  is  not  mine,  but  the  owner 
is  Bobjeet  to  my  pleasure  in  the  mode  of  building  upon  it  7 

Common  sense  forbids  this,  and  the  law  would  not  allow  itself  to 
be  troubled  with  such  vain  engagements.  It  is  not  pretended  that 
this  restriction  was  intended  for  the  benefit  of  the  ground-rent 
reserved  by  Henry.  And  such  a  pretence  would  be  entirely  unrea- 
sonable for  a  restriction  that  diminishes  the  value  of  the  lot  and  of 
the  houses  that  may  be  erected  on  it,  cannot  increase  the  security 
of  the  rent  issuing  out  of  it. 

We  have  no  other  resource,  therefore,  than  to  attribute  the 
restriction  to  the  purpose  of  benefiting  the  adjoining  lot,  then 
owned  by  Henry. 

Common  sense  cannot  doubt  its  purpose,  and  thus  it  becomes 
plain  that  the  duty  created  by  the  condition  and  restriction  is  a 
daty  to  the  owner  of  the  adjoining  lot,  whoever  he  might  be. 

Very  plainly,  also,  it  is  a  duty  that  admits  the  right  of  the  owner 
of  the  adjoining  lot  to  have  the  privilege  or  appurtenance  of  lighc 
and  air  over  the  defendant's  lot,  and  that  admits  this  to  be  so  far 
sobject  or  servient  to  that,  that  the  buildings  on  this  must,  for  the 
benefit  of  that,  be  so  limited  in  height,  according  to  the  condition 
in  the  deeds. 

So  such  stipulations  are  always  regarded  when  a  form  of  remedy 
is  selected  and  allowed,  which  can  admit  of  treating  the  case  accord- 
ing to  the  very  substance  of  the  contract. 

The  remedy  asked  for  here  is  just  such  a  one,  under  the  law 
aathorizing  the  courts  in  equity  form,  to  prevent  or  restrain  *^  the 
commission  or  continuance  of  acts  contrary  to  law  and  prejudicial 
to  the  interests  of  the  community  or  the  rights  of  individuals/^ 
And  so  abundant  are  the  instances  in  the  administration  of  equity 
wherein  this  very  duty  has  been  specifically  enforced,  that  a  refer- 
ence to  the  cases  may  very  well  stand  instead  of  a  discussion  of 
the  question  :  2  Ashmead,  221,  335 ;  2  Harris,  186 ;  3  Prige,  246, 
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254;  2  Phillips,  774;  15  SimoDs,  377;  7  Jurist,  (1861,  Rolli 
Court,)  11;  2  My  lor  &  R.  552;  11  Prige,  414;  8  id.  351; 
2  Duer,  614-23 ;  Barbour,  153 ;  23  Law  Reports,  401,  (  Whitney 
Ys.  Union  Railway  Co.^  1860,  Superior  Court  of  Mas8« ;)  23  Eag. 
L.  and  Eq.  R.  584  ;  9  Simous,  196. 

It  was  objected  at  the  argument  that  this  remedy  applies  only  tt 
a  means  of  compelling  an  observance  of  the  terms  involved  in  a 
general  plan  of  lots  ;  and  this  element  actually  exists  in  about  half 
of  the  cases  just  cited ;  yet  they  are  not 'decided  on  that  considera- 
tion. It  is  not  because  a  plan  is  deranged  that  the  court  inter- 
feres,  but  because  rights  are  invaded,  or  about  to  be  ;  and  this  fact 
may  exist  in  a  plan  of  two  lots,  as  well  as  in  one  of  two  hundred. 
The  plan  often  furnishes  the  proof  of  the  terms  on  which  sales  wen 
made ;  but  the  fact  of  the  alleged  terms  is  as  effective  when  proved 
by  a  single  deed  as  when  proved  by  a  plan. 

It  is  objected,  also,  that  the  restriction  relied  on  here,  is  in  dit 
form  of  a  condition,  and  that  it  was  released  by  the  release  of 
part  of  it.  But  this,  if  true,  in  such  a  case,  would  apply  onlj 
where  a  forfeiture  of  the  defendant's  estate  for  a  breach  of  the  con- 
dition is  demanded.  Equity  does  not  so  treat  the  case  where  mere 
obedience  is  demanded.  And  here,  ac  the  very  time  when  part  of 
the  right  was  released,  the  right  to  the  remainder  was  ezpressi; 
continued  or  renewed.  The  right  is  very  clearly  defined,  and  it  is 
no  more  inconsistent  with  the  grant  of  the  fee  simple  than  anj 
other  right  of  easement  is,  and  the  plaintiff  is  entitled  to  a  decree 
in  his  favor.  The  breach  of  the  contract  and  the  amount  of  injsrt 
done  are  plainly  sufficient  for  this :  12  Harris,  159. 

It  appears  by  the  evidence  that,  since  this  suit  was  brought,  the 
defendant,  in  disregard  of  the  suit,  has  gone  on  and  erected  the 
building.  This  was  very  wrong,  and  puts  the  court  into  a  very 
painful  position.  Our  decree  in  equity  is  not  so  severe  as  a  jndg< 
ment  at  law  would  be  in  ejectment  for  a  breach  of  a  valid  condition 
in  such  a  case,  for  it  does  not  forfeit  the  house  and  lot :  8  Pick.  234. 
But  the  abatement  of  part  of  a  house  is  so  unusual,  and  so  seldoa 
that  persons  put  themselves  into  such  a  position  as  to  make  sack  a 
decree  necessary,  that  we  have  great  reluctance  in  so  decreeing,  and 
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hare  hopes  that  the  parties  may  come  to  some  reasonable  terms. 
However,  our  duty  is  very  plain,  and  the  defendant,  by  disregard 
of  his  contract,  and  by  recklessness  in  building,  pending  the  suit, 
has  brought  the  evil  on  himself.  Under  the  general  relief  clause, 
the  plaintiff  can  have  a  decree  of  abatement,  without  any  amend- 
ment to  his  bill  by  reciting  the  fact  of  the  erection  pending  the 
action. 

Let  the  decree  be  drawn  in  favor  of  the  plaintiff,  with  costs. 


The  subject  of  the  validity  and  method 
of  enforcing  restrictions  on  the  use  of 
real  property  which  are  generally  con- 
tained in  building  leases,  and  often  in 
freehold  conveyances,  is  one  of  growing 
importance,  though  it  has  not  yet  been 
▼ery  extensively  discussed  in  this  coun- 
try. That  a  great  advantage  not  only 
in  comfort  but  in  health  is  gained  in 
large  cities,  by  the  construction  of 
blocks  of  buildings  on  an  uniform  plan, 
and  with  sufficient  spaces  devoted  to  the 
mpply  of  light  and  air,  is  beginning  to 
impress  itself  forcibly  on  the  public 
mind.  The  exclusion  from  such  locali- 
ties of  particular  trades,  which  though 
not  technically  nuisances,  are  often  in 
effect  such,  is  almost  equally  to  be 
desired.  The  old  fashioned  way  in 
which  villages  straggled  up  into  towns, 
each  man  planting  his  house  or  his  shop 
where  it  best  suited  his  caprice  or  his 
3onvenience,  has  been  found  to  result 
in  tortuous  and  cramped  streets,  with  bad 
ventilation  and  imperfect  drainage,  fruit- 
fiil  of  endemic  disease.  To  some  extent 
and  in  some  places  this  is  now  remedied 
by  municipal  regulation,  but  much  must 
be  left  to  individual  efforts,  and  to  that 
practical  foresight  which  is  the  attendant 
ou  private  enterprise.  There  would  cer- 
tainly be  great  cause  for  regret  if  there 
were  any  imperative  doctrines  of  law 
which  precluded  the  use  of  such  restric- 
tions, as  those  to  which  we  have  re- 
ferred, or  confined  them  to  a  m^e  per- 


sonal advantage,  available  only  as  be- 
tween the  original  parties  creating  them. 

At  common  law,  unfortunately,  there 
were  such  doctrines,  which,  as  a  branch 
of  the  rule  that  rights  of  action  are  not 
assignable,  would  paralyze  a  large  class 
of  restrictions.  By  the  statute  of  82 
Henry  VIII.,  no  doubt,  a  considerable 
extension  of  remedy  was  given,  where 
the  qualification  of  ownership  was  ex- 
pressed in  the  form  of  a  covenant.  Bui 
the  decisions  on  this  statute  present  so 
many  technical  refinements,  as  to  what' 
are  and  what  are  not  covenant^  **  run- 
ning with  the  land,"  and  are  so  much 
occupied  with  discussions  about  words 
rather  than  things,  that  the  real  inten- 
*  tions  of  the  parties  are  often  disap- 
pointed. Besides,  the  statute  does  not, 
in  general,  extend  to  conveyances  in 
fee  simple,  which,  of  itself,  excludes 
every  important  class  of  cases.  See  the 
authorities  discussed  in  the  notes  to 
Spencer's  Case,  1  Smith's  Lead.  Cases, 
6  Am.  Ed.  115.  And  the  law  still  re- 
mains unchanged  (except  in  one  or  two 
stales),  in  respect  to  conditions,  in 
which  form  building  restrictions  are 
often  expressed,  which,  being  in  defea- 
sance of  the  estate,  are  construed  with 
the  greatest  strictness,  while,  at  the 
same  time,  they  are  held  not  to  pass  to 
an  assign,  nor  to  be  divisible  or  capable 
of  a  partial  dispensation :  Dumpor's 
Case,  I  Smith's  Lead.  Cases,  5  Am.  Ed. 
^6,  and  notes. 

When,  however,  we  turn  to  the  remo- 
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dies  afforded  by  a  Court  of  Equity,  we 
enter  upon  a  very  different  order  of 
ideas.  There,  rights  of  aotion  are,  as  a 
general  rule,  held  to  be  assignable  for 
a  valuable  consideration,  as  of  ooorse, 
and  witliout  the  help  of  any  statute. 
And  the  intention  of  the  parties  to  the 
instrument  or  transaction  by  which 
these  rights  were  created,  so  far  as  it 
can  be  fairly  gathered  from  the  language 
used.  Interpreted  by  the  light  of  sur- 
rounding circumstances,  is  looked  at, 
without  regard  to  the  technical  effect 
of  particular  words  or  4>hrase8.  Ap- 
plying these  principles  to  the  matter  in 
hand,  it  is  now  settled,  in  England  at 
least,  that  wherever  parties  to  a  sale  or 
lease  of  real  estate  agree  that  the  pro- 
perty dealt  with  shall  (in  a  reasonable 
way)  be  burthened  or  affected  in  its 
incidents  or  mode  of  use,  for  the  benefit 
of  other  property  of  the  grantor  or 
lessor,  this  amounts  to  a  contract  which 
equity  will  specifically  enforce,  whether 
It  has  been  expressed  in  the  shape  of  a 
formal  covenant,  has  been  inverted  into 
a  condition,  or  has  been  left  to  be  dis- 
covered from  the  circumstances  attend- 
ing the  transaction  itself.  Further,  the 
benefit  of  the  restrietiun  will  pass  on 
the  sale  of  the  dominant  tenement  as  an 
easement,  appurtenance,  or  incident  of 
ownership,  unless  it  appears  to  be  of  a 
purely  personal  character.  And,  in 
like  manner,  a  purchaser  of  the  servient 
tenement,  with  notice  of  the  restriction, 
will  be  held  bound  by  the  same  duties 
and  obligations  as  those  under  whom 
he  claims ;  it  being  a  familiar  rule  in 
equity  that  the  engagements  binding  on 
the  conscience  of  the  owner  of  property, 
are  equally  so  on  those  who  succeed 
him  in  title  with  a  knowledge  of  their 
existence.  To  the  extent  of  those  en- 
gagements, he  and  they  are  considered 
in  the  light  of  trustees  for  those  who  are 
entitled  to  their  benefit:  Rankin  v. 
Huskisson,   4    Sim.    18;    Whatman    o. 


Gibson,  9  Id.  196;  Schreebner  e.  Beto. 
10  Id.  9 ;  Mann  o.  Stephens,  15  Id.  397. 
Tulk  V.  Moxhay,  11  Bear.  571 ;  2  FfaiU 
774 ;  Patching  v.  Dobbins,  K*y  1 ;  Colt 
V.  Sims,  Id.  56;  5  De  Qex,  M.  & 6. 1; 
Hudson  V.  Coppard,  29  Beav.  4:  Pi;- 
gott  V.  Stratton,  1  De  Gez,  Fish,  a 
Jones  38. 

That  these  conclusions  are  the  natnnl 
consequence  of  established  doctriact. 
cannot  be  denied ;  yet  it  must  be  eoa* 
ceded,  on  the  other  hand,  that  it  is  oiHy 
recently  that  the/  have  acquired  this 
definite  shape.  The  earlier  equity  de- 
cisions will  be  found  generally  to  dit- 
cuss  questions  of  this  kind  on  the  bsaf 
of  Spencer^s  Case,  and  tht  oiktr  autho- 
rities at  law.  In  Holmes  v.  Bvckkj.  1 
£q.  Cas.,  Abr.  27  {x,  d.  1691),  there 
had  been  a  grant  in  fee  of  a  water- 
course over  certain  land,  with  %  csrv- 
nant  on  the  part  of  the  grantor,  for  hii 
heirs  and  assigns  to  cleanse  the  water- 
course from  time  to  time.  This  cere- 
nant  was  enforced  *  in  equity  by  ^ 
assignee  of  the  waterooiirse  against  sa 
assignee  of  the  land,  on  the  groun4  thu 
it  was  one  nmnimg  with  tke  lend,  whkk 
however,  would  seem  to  be  an  error. 
The  case  of  the  City  of  London  ce.  BkL- 
mond,  2  Vern*  421  (a.  o.  1701).  was  oae 
where  a  biU  to  compel  the  payment  of 
rent  reserved  on  %  lease  of  waterpover. 
was  sustained  against  an  assignee,  on 
the  ground,  it  would  seem,  that  the 
subject  of  the  lease  being  an  ineorpiiJ 
real  hereditament,  there  was  no  privityl 
of  estate,  and,  therefore,  no  remedy  al 
law,  but  the  inevitable  Spencer's 
was  cited.  On  the  other  hand, 
Chandos  V9.  Brownlow,  2  Ridw.  P. 
416  (a.  d.  1791),  the  question  i 
a  covenant  for  renewal  of  a  lease,  asii 
the  Lord  Chancellor  of  Ireland  laid  II 
down  positively  that  no  relief  oonld 
given  in  equity  on  a  covenant 
did  not  bind  the  land  at  law.  The  ^ 
cision  of  the  House  of  Lords,  howtveiv 
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WIS  igainst  his  opinion  on  the  whole 
sue.  whether    on    this,   or    on    other 
grounds  which  were  invoWed,  does  not 
appear.     In  Barret  V9,  Blagrave,  6  Yes. 
Jr.  555  (a.  d.  1800).  an  injunction  wac 
|[ranted  against  an  under  tenant  for  a 
violation  of  a  covenant  in  the  original 
lease,  against  carrying  on  a  particular 
business    on    the    demised    premises, 
though  no  action  at  law  would  lie  in 
such  case.     The  matter,  however,  was 
not  argued  for  the  d^endant.     Then  in 
Bedford  vs.  Trustees  of  the  British  Mu- 
seum, 2  M.  &  E.  552  (a.  d.  1822),  Lord 
Xldon,  putting  aside  any  question  as  to 
the  validity  of  the  particular  covenant 
at  law,  based  his  decision,  which  was 
the  reAisal  of  an  injunction,  on  general 
grounds  of  equity ;  and  he  adopts  the 
same  mode  of  dealing  with  the  subject 
in  Roper  vi.  Williams,  1   T.  &  R.  18 
(a.  d.  1822),  a  very  similar  case.     It 
cannot  be  said  that  these  two  decisions 
are  direct  authorities  in  favor  of  the 
doctrines  which-  we  have  above  stated 
to  be  now  established ;  but,  by  chang- 
ing the  plane  of  discussion  from  law  to 
equity,  they  undoubtedly  prepared  the 
way  for  it     Next  followed    the  well 
known  ease  of  Keppel  vt* Bailey,  2  M. 
&  K.  517  (a.  D..1884),  in  which  Lord 
Brougham  went  over  the  whole  topic  of 
covenants  running  with-  the  land,  in  a 
manner  to   exhibit   very  strongly  his 
learning,  industry,  and  ability,  and,  at 
the  same  time  (with  due  respect  be  it 
said),  his  entire  misconception  of  the 
elemental  principles  of  equity.     After 
a  review  of  the  authorities,  he  held, 
perhaps  correctly,  that  the  covenant  in 
question  there  did  not  bind  the  assignee 
at  law,  and,  therefore,  he  shortly  de- 
cided, did    not  bind    him    in   equity. 
Notice  to  a  purchaser  of  such  a  cove- 
nant, amounted  to  nothing,  he  said,  for 
it  was  only  notice  of  what  could  not 
affect   him  I     Even  if  his   conclusion 


were  right,  his  reasoning  would  have 
destroyed  half  the  jurisdiction  of  Chan- 
cery. To  enforce  against  purchasers 
with  notice,  trusts  and  contracts  which 
could  not  possibly  affect  them  at  law, 
is  its  especial  province.  The  assignee 
of  a  simple  contract  even,  could  not  sue 
the  debtor  in  astumptU;  but,  if  the 
latter  paid  the  assignor,  after  notice, 
his  chance  in  a  Court  of  Equity  would 
be  a  poor  one.  The  truth  is,  that  Lord 
Brougham  confounded  the  case  of  a 
covenant  void  ab  initio,  with  one  which, 
valid  in  itself,  was  simply  incapable  at 
law  of  assignment,  as  respects  its 
benefit  or  its  burthen.  This  is  plain, 
because  the  drift  of  his  main  argument 
is  that,  to  encourage  the  assignability 
of  covenants  of  this  nature,  would  lead 
to  '*bold  attempts  to  create  new  kinds 
of  liability  and  new  species  of  estate." 
To  which  the  answer  is,  that,  of  course, 
there  must  be  some  limit  put  to  the 
validity  of  agreements  affecting  land; 
but  that  is  no  reason  why  a  covenant 
which  is  perfectly  good  between  A.  and 
B.,  shall  not  be  enforced  as  between  C. 
and  D.,  their  respective  assignees.  To 
say  that  X.,  who  has  taken  a  convey- 
ance of  a  lot  of  ground  under  a  restric- 
tion against  dangerous  or  offensive 
trades,  can  be  held  to  the  letter  of  his 
bargain,  however  long  he  may  live ;  yet, 
that  if  he  sell  it  at  once  to  T.,  he  may 
use  it  for  a  powder-mill,  or  knacker's 
yard,  if  he  likes,  is  simply  absurd. 

This  deeision  in  Keppel  vi,  Bailey, 
seems  to  have  been  considered  as  a 
harmless  eccentricity,  for  the  Vice-Chan- 
cellor  of  England,  and  the  Master  of  the 
Rolls,  were  quite  disregardfVil  of  it  m 
the  subsequent  cases  of  Whatman  vi. 
Gibson,  Sehreebner  vi.  Read,  Mann  vi, 
Stephens,  and  Tulk  v$.  Moxhay,  before 
cited ;  and  in  this  last  case,  on  appeaU 
it  was  summarily  disposed  of  by  Lord 
Cottenham,  who  observed,  in  effect,  that 
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Lord  Brougham  could  not  hare  meant 
what  he  said  there,  but  that  if  he  did  he 
could  not  coincide  with  him.  Tulk  v*. 
Moxhay  was  the  case  of  a  conveyance 
in  fee  of  a  lot  of  ground,  with  a  covenant 
by  the  grantee  only  to  use  as  a  private 
square,  which  was  enforced  against  a 
purchaser  with  notice.  The  Lord  Chan- 
cellor said  the  question  was  not  *<  whe- 
ther the  covenant  ran  with  the  land, 
but  whether  a  party  shall  be  permitted 
to  use  the  land  in  a  manner  inconsistent 
with  the  contract  entered  into  by  his 
vendor,  and  with  notice  of  which  "he 
purchased ;"  which  he  answers  at  once 
in  the  negative,  saying :  <*  If  an  equity 
is  attached  to  the  property  by  the  owner, 
no  one  purchasing  with  notice  of  that 
equity  can  stand  in  a  different  situation 
fVom  the  party  ft'om  whom  he  purchased  " 
This  was  followed  by  Vice-Chancellor 
Wood  in  Patching  vt.  Dobbins  and  Cole 
V8.  Sims,  ut  iupra,  and  by  the  Equity 
Court  of  Appeal,  on  an  appeal  in  this 
last  case.  This  may  be  considered  to 
set  this  branch  of  the  subject  at  rest. 

Another  objection  to  covenants  and 
restrictions  of  this  character,  independ- 
ent of  that  of  their  assignability,  which 
has  been  unsuccessfiiUy  urged  in  most 
ot  the  cases  cited,  is,  that,  they  lead  to  a 
perpetuity,  and  are  in  restraint  of  trade. 
But  this  was  admitted  even  in  Keppel 
vt.  Barley  not  to  be  tenable,  was  ex- 
pressly overruled  in  Tulk  va.  Moxhay, 
Cole  V9.  Sims,  and  Hodson  v$,  Coppard, 
ut  wpra^  which  last  was  the  case  of  a 
ooDveyance  in  fee,  with  a  covenant  that 
cfjrtain  trades  should  not  be  carried  on 
on  the  premises. 

So  far,  then,  the  principal  English 
authorities.  In  this  country,  the  de- 
eisions  in  New  York  arrive  at  the  same 
result,  though  not,  perhaps,  with  the 
same  clearness  and  precision.  In  Hill 
r«.  Miller,  8  Paige,  254,  and  Trustees 
of  Watertown  fw.  Oowen,  4  Id.  610,  it 


was  held  by  the  Chancellor  thai  a 
nant,  or  even  a  collateral  agreement  n 
the  sale  of  land  in  fee,  not  to  build  on  a 
particular  part  of  the  lot  conveyed. 
would  be  enforced  in  equity  in  favor  of 
a  sub-assignee  against-  a  purchaser  with 
notice,  on  the  ground  that  an  easement 
or  privilege  was  thereby  created  which 
ran  with  the  land,  and  was  capable  of 
division.  So  in  Barrow  vs.  Richards,  8 
Paige,  861,  a  similar  covenant  againal 
the  carrying  on  offensive  trades  was 
decided  to  be  binding  even  as  against  a 
previous  purchaser  from  the  same  vend- 
or. And  in  Tallmadge  tv.  Eaat  Biver 
Bank,  2  Duer,  614,  specific  performaaee 
of  a  parol  agreement  between  purchasers 
of  adjoining  lots,  not  to  build  beyond  a 
certain  line,  having  been  act^ed  on,  waa 
decreed  agaiust  one  who  had  violated  iL 
That  the  agreement  is  expreased  in  the 
deed  in  the  strict  form  of  a  condition  at 
law,  is  no  reason  why  specific  perfoni- 
ance  should  not  be  compelled :  Aiken  ««. 
Albany,  Vermont  &  Canada  Railroad, 
26  Barb.  289.  In  Pennsylvania,  ahra,  it 
has  been  held  that  an  independent  paiel 
engagement  between  a  vendor  and 
vendee,  that  the  buildings  on  a  par- 
ticular lot,  of  which  part  was  R»Id, 
should  be  restricted  to  a  certain  frontaft 
line,  would  bind  the  land:  Scott  w. 
Burton,  2  Ashm.  812 ;  but  in  this  ease 
relief  was  refused  against  a  purchaser 
without  notioe.  Some  of  tkese  eases, 
unfortunately,  *do  not  sufficiently  di*> 
criminate  between  the  gronnds  of  deci- 
sion at  law  and  in  quity  on  this  sn^ 
ject,  and  use  expressions  borrowed  tnm 
the  rules  laid  down  in  Speneer's  Can, 
which  are  not  very  accurately  appliei. 
See  the  observations  in  the  AmcrkaB 
note  to  Spencer's  Case,  ta  n^pro.  Aa 
expansion  of  remedy  which  namy  be  ^mj 
wise  in  the  one  tribunal  is  not  always 
80  in  the  other :  for  it  mast  be  thbob- 
beved,  fbr  the  protection  of  aaugnees  «f 
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Ihe  land,  that  the  defence  of  "  pnrohaser 
irithoat  notice**  is  not  ayailable  at  law. 
in  a  recent  case  in  Massachusetts, 
which  arose  on  a  restriction  contained 
in  a  conTeyance  of  a  building  lot,  against 
the  use  of  the  premises  for  any  nauseous 
or  offensiTe  trade,  the  later  English 
doctrine  was  expressly  followed  and 
applied :  Whitney  t>*.  Union  Railway 
Co.,  23  Bost.  L.  R.  401.  The  language 
of  the  learned  judge  who  delivered  the 
opinion  of  the  court,  places  the  matter 
in  its  true  light,  and  sustains  such  re- 
strictions in  equity  against  purchasers 
with  notice.  But  a  later  case  of  Badger 
vt.  Boardman,  24  Bost.  L.  R.  808,  which 
was  also  in  equity,  is  not  so  satisfactory, 
and  shows  a  tendency  to  return  to  the 
old  common  law  doctrines.  There  a 
grantor  conveyed  part  of  a  larger  lot  of 
ground,  with  a  restriction  against  erect- 
ing any  building  thereon  above  a  certain 
height.  This  was  held  to  be  a  purely 
personal  covenant,  and  not  to  pass  to  an 
assignee  of  the  remaining  land,  there 
being,  in  the  opinion  of  the  court,  no 
language  in  the  deeds  under  which  the 
parties  claimed  from  which  it  could  be 
fairly  inferred  that  this  restriction  was 
intended  to  enure  to  the  benefit  of  the 
estate  owned  by  the  plaintiffs,  who  as 
assignees  were  seeking  to  enforce  the 
covenant. 

This  last  decision,  as  it  is  in  ponflioi 
With  that  whieh  is  the  ocoasicin  of  this 
note,  and  at  varianoe  with  the  views 
therein  expressed,  perhaps  requires  a 
few  words  of  msp^otfol  comment 
There  may  have  been  something  in  the 
facts  of  the  case,  which  would  justify 
the  conclusion  arrived  at ;  but  it  would 
seem  to  us,  with  great  deference,  that 
the  argument,  from  the  silence  of  the 
deeds  on  the  subject,  ought  to  have 
been  reversed.  It  is  not  reasonable  to 
suppose  that  a  grantor,  unless  he  says 
to  is  express  terms,  means  a  restriction 


of  this  character  to  operate  only  for  his 
own  personal  benefit,  and  not  for  that 
of  the  land  retained  by  him.  Why 
should  he  ?  As  it  to  that  extent  depre- 
ciates in  value  what  he  is  selling,  it  is 
equivalent  to  so  much  purchase-money 
retained ;  and  it  would  be  a  foolish  bar- 
gain, indeed,  to  sacrifice  a  distinct, 
present  advantage,  for  the  chance  of 
being  bought  off  for  a  small  sum  at  a 
future  day,  when  he  has  parted  with 
his  interest.  Nor  is  it  more  reasonable 
to  suppose  that  such  a  remote  contin- 
gency enters  into  the  calculation  of  the 
vendee,  particularly  as  it  is  quite  pro- 
bable that,  if  it  should  ever  happen,  it 
would  enure  to  the  benefit  of  some 
grantee  of  his  own,  not  to  himself. 
And  it  would  be  equally  foolish  for  him 
to  add  to  his  purchase-money  upon  so 
fragile  a  hope.  To  import  such  a 
meaning  into  a  contract  of  this  nature, 
would  turn  it  so  far  into  a  mere  aleatory 
one,  the  more  to  be  discouraged,  because 
it  would  tend  to  mislead  and  injure  sub- 
purchasers of  the  grant-or.  A  Court  of 
Equity,  therefore,  applying  the  cove- 
nant or  condition  to  the  facts  of  the 
case,  and  not  merely  parsing  the  words 
in  which  it  is  expressed,  as  the  old  com- 
mon law  judges  did,  must  presume  that 
it  was  stipulated  by  the  grantor,  for  the 
benefit  of  his  adjoining  property.  This 
being  so,  it  would  pass,  on  a  sale  of  the 
latter,  to  the  purchaser,  without  any 
express  words  in  the  conveyance,  as  a 
mere  equitable  incident  or  appurte- 
nanee,  as,  indeed,  all  subsidiary  rights, 
easements,  or  privileges  connected  with 
property  necessarily  do,  if  nothing  is 
said  to  the  contrary. 

Having  now  sketched  the  history  and 
development  of  the  doctrine  of  courts 
of  equity  on  the  general  subject  of  the 
principal  case,  there  are  some  observa- 
tions on  its  practical  operation,  and  the 
limits  within  which  it  ought  to  be  con- 
fined, whioh  it  would  be  desirable  to 
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make,  as  it  is  obvious,  if  not  carefally 
(yarded,  it  might  hereafter  lead  to  some 
inconvenient  consequences ;  but  we  have 
not  sufficient  space  for  the  purpose. 
There  is  one  suggestion,  however,  which 
we  may  throw  out  in  conclusion,  for 
what  it  may  be  worth.  The  common 
law  rule,  as  corrected  by  the  statute  of 
82  Henry  VIII.,  confined  the  assigna- 
bility of  covenants  with  a  grantor  of 
land,  to  cases  where  he  had  some  rever- 
sionary title  left  in  himself.  There  is 
no  doubt  that  there  was  much  practical 
wisdom  in  this,  for  if  burthens  on  real 
estate,  perhaps  capriciously  or  foolishly 
created,  could  be  enforced  in  perpetuum^ 
in  favor  of  persons  who  had  no  interest 
to  be  protected  or  advantaged  thereby, 
the  inconvenience  and  detriment  to  the 
community  at  large  would  be  very  great. 
But  the  older  lawyers  looked  on  a  piece 
of  land  only  as  an  isolated  fact,  subdi- 
visible, in  point  of  ownership,  into  par- 
ticular estates,  with  a  reversion  or 
remainder,  but  having  no  definite  juri- 
dical relation  with  any  other  piece  of 
land.  At  the  present  day,  in  a  more 
complicated  organization  of  society,  it 
often  happens  that  a  man  who  sells  a 
small  lot  of  land  out  of  a  larger  one, 
has  as  great  an  interest  to  protect  in 
that  which  remains  in  him,  as  he  could 
have  upon  any  technical  reversion; 
much  greater,  indeed,  than  in  that  de- 
pendant on  a  lease  for  a  thousand  years, 
to  which  covenants  may  unquestionably 
be  attached.  He  has,  in  fact,  a  sort  of 
material  reversion.  Is  it  not  possible, 
then,  firom  this  point  of  view,  to  adapt 


the  old  rules  of  law  to  their  changed 
circumstances,  so  as  t«  reconcile,  is 
some  degree,  the  conflicting  deeisionf 
at  law  and  in  equity  *  Now  a  man  may 
obtain  an  injunction,  where  he  couU 
not  bring  an  action,  or  could  at  aov 
rate  recover  only  nominal  damages. 
Indeed,  for  most  practical  purposes,  the 
ingenious  logic  and  abstruse  learning 
of  Spencer's  Case,  must  hereafter  be  of 
small  importance.  Yet  it  would  be  a 
pity  to  lose  sight  of  the  principles  whi^ 
lie  behind  them,  and  to  swing  so  far  ii 
the  opposite  direction  as  to  obliterate 
all  distinction  between  real  and  personal 
covenants.  Would  it  not  be  well  ta 
preserve  the  essence  and  reason  of  that 
distinction,  by  enlarging,  if  it  could  be 
done,  the  doctdnes  of  the  earlier  esses, 
so  as  to  comprehend,  not  merely  rever- 
sions proper,  but  that  very  real,  thongk 
still  unrecognised  interest,  which,  as  ws 
have  said,  a  grantor  retains  in  the  ma- 
terial subdivisions  of  his  land  ?  This, 
perhaps,  could  not  be  done  at  law,  with- 
out the  aid  of  a  statute,  but  it  might 
prove  to  a  Chancellor  a  safer  and  readier 
clue  to  determine  the  character  of  a 
covenant  or  condition,  than  any  genenl 
notions  of  equity,  which  most  vary 
much  with  individual  judges.  It  is 
always  better,  where  it  is  possible,  to 
follow  the  analogy  of  established  prin- 
ciples, where  they  have  oeaeed  to  be 
directly  applicable,  than  to  elaborate  ft 
new  theory,  which  must  require  a  lon]( 
time,  and  involve  much  conflict  of  ded- 
sion,  before  it  can  be  condensed  into  • 
practioal  system  of  rules.  h.  v. 
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.    ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 
SUPREME  COURT  OF  PENNSYLVANIA.* 

Tenancy  by  the  Courtesy,  Seisin  necessary  to  create — Construction  of 
Will — Li/e  Estate  in  Land  not  created  by  Bequest  of  Rights  and  Privi- 
tgesxn  t/. —In  PcDDsylvaDia  a  sarviving  hasbaod  is  entitled  to  courtesy 
if  land  of  his  deceased  wife,  though  she  had  no  actual  possession,  but  only 
;  potential  seisin  during  her  life.  If  she  had  possession  by  a  tonant  for 
rears,  or  only  the  right  to  present  possession,  it  is  sufficient :  Buchanan 
f%  Duncan, 

A  testator,  by  will,  provided  that  his  widow,  during  her  life,  should 
Ire  upon  the  homestead  farm,  upon  which  she  was  to  have  certain  rights 
.nd  privileges ;  as,  a  portion  of  the  dwelling-house,  one-half  of  the  gar- 
len,  one-half  of  the  share  of  the  grain  coming  from  the  tenant,  pasture  in 
nmmer  and  hay  in  winter,  for  her  cow  and  horses,  firewood,  &c.  He 
ben  made  a  distribution  of  his  whole  estate,  and  after  making  a  few  lega- 
ies  and  bequests,  gave  to  each  of  his  two  daughters,  who  were  both  mar- 
led, the  ''  one-half  part  of  his  real  and  personal  estate  for  the  use  and 
lenefit  of  her  legal  heirs ;"  afterwards,  and  before  the  death  of  the 
ridow,  one  of  the  daughters,  the  wife  of  B.,  died,  and  her  husband 
laimed  his  courtesy  as  one-half  of  the  farm  In  an  action  of  eject- 
lenty  brought  by  him,  it  was  heUd,  that  the  widow  had  not  an  estate 
JT  life  in  the  homestead  farm,  but  only  certain  rights  and  privileges 
1  it :  lb. 

That,  subject  to  the  provisions  in  fiivor  of  the  widow,  it  descended  to  the 
vo  daughters  at  the  death  of  the  testator,  the  wife  of  B.  Uking  an  esUte 
1  fee  simple  in  one  undivided  moiety  of  the  farm,  in  which  her  husband 
ras  entitled  to  an  estate  by  courtesy  at  her  death :  i6. 

Remedy  of  Wife  when  Butband  isoneoftwoor  more  Debtors — Statute 
f  Limitations  as  to  9uch  contract-^Rule  as  to  Hearing  of  Exceptions  not 
%ade  before  Appeal  to  Supreme  Court. — A  married  woman  in  1845, 
mt  to  her  hnsband  and  another  trading  in  partnership,  a  sum  of  money 
n  inteieflty  out  of  her  own  separate  estate.  In  1857  the  firm  made  an 
Bgnment  for  the  benefit  of  creditors.     Upon  distribution  of  the  firm 

>  From  Robert  B.  Wright,  Esq.,  State  Reporter,  to  be  reported  in  the  4th  Tolnnv 
r  hii  Reports. 
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assets,  nnder  the  assignmeot,  it  was  hdd,  that  she  was  entitled  to  a  diiba* 
butioQ  upon  the  amonnt  of  her  note,  with  interest,  and  that  her  claiai  wv 
not  barred  bj  the  Statute  of  Limitations :  Kuia^s  Appeal. 

The  wife  could  not  maintain  an  action  at  law  against  the  promisota, 
for  one  of  them  was  her  husband  ;  and  if  the  money  was  held  ia  trwt, 
and  was  not  recoverable  at  law,  the  Statute  of  Limitations  would  not  nii  j 
against  her.     The  disability  of  coverture,  in  equity  as  well  as  in  Iav, 
under  which  she  was,  from  the  date  of  the  note  to  the  assignment,  wobU  i 
prevent  the  running  of  the  statute ;  so  that  she  was  not  barred  of  ber ; 
claim  in  equity :  76.  I 

Where  the  wife's  claim  was  resisted  before  the  Auditor  and  in  the 
Court  below,  on  the  sole  ground  that  it  was  barred  by  the  statute,  it  is  too  I 
late  afterwards  to  object,  that  there  was  no  proof  that  the  sum  loaned  i«  | 
not  her  separate  estate.  She  was  permitted  to  receive  and  loan  oat  tliej 
money,  and  neither  her  husband  nor  the  creditors  claiming  througii  liiVfl 
can  object  that  the  money  loaned  was  not  hers :  lb.  J 

\ 

Advancement^   Evidence   of- — ExpeoMe  of  Educating  OhUd   nof  fv^^ 

turned  to  he  an  Advancement — Effect  of  Parent  $  Declaratiom.—^ioa'] 

tions  of  advancement  depend  upon  the  intention  of  the  parent,  at  the  te. 

when  the  property  is  received  by  the  child  :  MiUet^%  AppeaL 

Money  furnished  by  a  parent  for  the  education  of  a  child  will  not  ba  ^ 
presumed  to  be  an  advancement,  without  proof  that  such  was  the  iato-^ 
tion  of  the  parent ;  for  the  education  of  a  child  is  a  parental  duty ;  ner  ii 
there  such  a  presumption  where  security  is  taken  from  the  child  for  tki 
amount  received,  or  where  the  parent  attempts  to  preserve  evidoioe  of  it 
as  a  debt,  by  note,  bond,  book  account,  or  otherwise  :  lb. 

Therefore,  where  a  parent  expended  money  for  the  eduoatioD  of  \k 
son,  which  he  charged  against  the  son,  in  his  '^  day  book/*  (wherein  ki 
kept  his  accounts,  and  in  which  the  son  was  credited  for  partial  i^f 
ments,)  and  not  in  a  "  family  book,"  where  advanced  portions  are  usmflj 
entered,  it  was  held,  that  the  money  famished  by  the  parent  was  not « 
advancement,  but  a  debt  due  by  the  son,  intended  to  be  suoh  by  the  fttei 
when  it  was  expended  for  the  use  of  the  son  :  Ih. 

Declarations  by  the  father,  made  in  the  absence  of  the  son,  notooa- 
mtmicated  to  him,  and  after  most  of  the  money  had  been  furnished  aal 
ohaft^ed  against  him  in  a  book  account,  that  ''it*'  was  to  oomeofffroB^ 
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'^erbtcka/t  or  inberitanoe/'  are  nok  flmffieient  to  oonyert  the  exitiiDg  debt 
mto  an  advaooement :  A. 

Advancement^  charged  hy  TeUator  (xgaxnMt  hu  DamghUr-^Ejfeci  of  <m 
Claim  remitted  to  her  Ewhand. — ^Odo  purchased  a  farm  from  his 
wife's  father,  daring  her  lifetime,  and  having  paid  most  of  the  purohase- 
money,  a  portion  of  the  balance  doe  was  remitted  by  the  father,  who  took 
a  bond  for  the  remainder ;  the  amount  thus  remitted  was  charged  to  the 
daughter  in  the  '<  family  book/'  as  cash  paid  for  her.  After  her  death 
her  husband  administered  upon  her  estate,  and  upon  account  filed,  he  was 
sought  to  be  charged  with  the  sum  remitted :  Heldy  that  the  transaction 
did  not  make  the  husband  the  debtor  of  the  wife,  and  that  he  was  not 
chargeable  with  it  in  administering  upon  her  estate :  Mco^b  Appeal, 

The  amount  remitted  by  the  father  was  an  advancement  to  the 
daughter,  though  made  to  the  husband  ]  it  was  not  a  debt  due  to  the  wife 
from  the  husband,  for  when  remitted,  he  ceased  to  owe  it,  and  the  direo- 
lion  in  the  fitther^s  will,  that  it  should  be  deducted  from  the  daughter's 
share,  could  not  eperate  as  an  assignment  of  it  as  a  debt  against  her  hus- 
band: Ih, 

The  husband  is  not  chargeable  for  receiving  the  amount  remitted  as 
his  wife's  money,  for  it  was  remitted  directly  from  the  father  to  the  son-in- 
hw,  and  was  not  her  property  under  the  Act  11th  April,  1848,  so  that  hen 
husband  could  be  responsible  to  her  for  receiving  it :  lb. 

Action  by  HtWoio  againtt  Innkeeper  for  Deaik  of  Busband  cautd  by 
Inloxicatum.—AcU  of  April  Ibtk,  1851,  Mt^  8<A,  1854,  and  April26th, 
1855,  construed.^^U uder  the  Act  of  April  15th,  1851,  a  widow  may  main- 
tain an  action  for  damages  against  an  innkeeper,  for  famishing  her  hus- 
band liquor  when  intoxicated,  in  consequence  of  which  he  fell  under  the 
wheel  of  his  wagon  and  was  killed  :  Fink  vs.  Garman. 

That  act  not  only  regulated  a  common  law  right  of  action,  by  seour^ 
bg  to  it  survivorship,  but  created  a  new  and  original  cause  of  action^ 
Hkkaown  to  the  common  law,  in  favor  of  a  surviving  widow  or  persona) 
representative,  who  had  no  right  of  aotion  before :  lb. 

The  right  of  action  under  the  Act  of  1851,  was  for  the  **  unlawtu) 
riolence  or  negligence"  of  the  defendant ;  and  by  the  Aots  of  May  Sth, 
854,  and  April  26th,  1855,  the  giving  or  selling  ]i<|uor  to  a  man  ol 
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known  iDtemperato  habits  who  was  already  intoxicated,  was  such  "  nnliv- 
ful  violence  or  negligence"  as  would  render  the  innkeeper  so  doing,  liabk 
to  respond  in  damages  for  any  injury  causing  death,  at  the  suit  either  d 
the  widow,  children,  or  parents  of  the  decedent :  lb,  \ 

After  the  Act  of  1854,  the  furnishing  of  liquor  to  an  intempenta  I 
man,  which  was  before  that  tinve  unlawful  under  the  laws  of  PennsylTiF 
nia,  would  clearly  be  an  act  of  "  unlawful  negligence,"  within  the  meaniog 
of  the  Act  of  1861 :  lb. 

The  act  of  the  decedent  in  taking  tha  liquor  offered  to  him  while 
intoxicated,  is  not  such  concurring  negligence  in  him  as  would  relieve  the 
defendant  from  liability  in  damages ;  for  it  was  not  a  responsible  ooaeur- 
rence,  and  the  Act  of  1854,  which  makes  it  a  misdemeanor  to  furnish  u 
inebriate  liquor,  does  not  make  the  drunkard  responsible  for  accepting  thi 
furnished  liquor,  nor  take  any  notice  of  his  act  whatever  :  lb. 

It  is  not  the  party  whom  the  inebriate  injures,  only,  who  can  9» 
tain  an  action  for  damages  under  the  statutes;  by  the  Act  of  1854,  ''anj 
person  aggrieved"  may  sue,  and  the  widow  is  a  person  "  aggrieved"  bj 
the  death  of  her  husband,  by  the  Act  of  1855,  under  which  she  has  her 
action :  lb. 

Public  policy  and  the  statute  law  of  Pennsylvania  alike  forbid  thit 
liquor  should  be  furnished  to  one  who  is  either  at  the  time  intoxicated,  or 
who  is  habitually  intemperate,  though  not  presently  intoxicated  :  lb. 

SUPREME  COURT  OF  MASSAOHUSETTS.^ 

Specific  Performance  not  decreed  upon  Defective  TVffe.— A  court  rf 
equity  will  not  compel  one  who  has  agreed  to  purchase  land  to  accept  a 
title  so  doubtful  that  it  may  be  exposed  to  litigation :  Richmond  vs.  Gratf. 

A  decree  for  specific  performance  of  an  agreement  to  purchase  knd  wiB 
not  be  ordered,  if  the  vendor  could  not  make  a  good  title  thereto  at  Um  | 
time  when,  by  the  terms  of  the  agreement,  he  was  to  deliver  a  deed 
thereof,  or  for  more  than  six  months  after  the  vendee  declined  to  aeeqii 
a  deed  on  account  of  a  defect  in  the  title ;  although  he  may  be  able  to  de 
so  at  the  time  when  the  decree  is  sought  for,  or  the  bill  filed :  Id. 

If  one  who  has  agreed  to  purchase  land  enters  into  possession  theiwf 

t  From  Charles  Allen,  Esq.,  State  Reporter;  to  be  published  in  the  fbrthcoBi*! 
f  olume  of  his  Reports. 
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bj  consent  of  the  vendor,  and  makes  changes  therein,  by  removing  a  cellar 
wall,  cutting  trees  and  exercising  other  acts  of  ownership,  before  the 
delivery  of  a  deed,  he  will  not  for  these  reasons  be  compelled  by  a  court 
of  equity  to  accept  a  defective  title,  if  he  abandons  the  possession  as  soon 
ns  he  learns  of  the  defect :   Id. 

BUI  of  Lading  not  conclusive  as  to  Property  not  Shipped. — A  bill  of 
lading  is  conclusive  evidence  against  the  master  of  a  vessel  in  favor  of  a 
consignee,  not  a  party  to  the  contract,  who  has  advanced  money  upon  the 
faith  of  its  statements,  as  to  the  amount  and  condition  of  the  property  of 
which  it  acknowledges  the  receipt,  so  far  as  from  the  whole  instrument 
and  usage  of  trade  the  facts  may  be  regarded  as  absolute  statements  from 
the  master's  own  knowledge  ]  but  it  is  not  conclusive  against  the  owners, 
as  to  property  not  actually  shipped,  because  it  is  not  within  the  scope  of 
the  master's  authority  from  the  owners  to  sign  bills  of  lading  for  any  pro- 
perty but  such  as  is  put  on  board  :    Sears  vs.  Wingate. 

In  an  action  by  the  owners  of  a  vessel,  of  whom  the  master  is  one,  to 
recover  freight  for  goods  actually  carried,  delivered  and  accepted,  the  con- 
signee cannot  recoup  in  damages  a  loss  sustained  by  him  by  reason  of  a 
failure  to  deliver  cargo  never  actually  put  on  board,  but  which  the  master, 
without  other  authority  than  belonged  to  him  in  that  capacity,  improperly 
receipted  for  in  the  bill  of  lading.  The  proper  remedy  is  by  an  action 
against  the  master,  or  the  consignor :   Id. 

AdmtnistraHon  granted  be/ore  Deaih  void — Savings  Bank, — ^A  deposi- 
tor in  a  savings  bank  may  maintain  an  action  to  recover  the  amount  of  his 
deposit,  although,  upon  production  of  the  deposit  book,  the  bank  has  paid 
the  amount  due  to  one  who  has  been  appointed  as  hb  administrator  under 
the  erroneous  belief  that  he  was  dead,  after  he  had  been  absent  for  more 
han  seven  years  without  being  heard  from :  Jochumun  vs.  Suffolk  Sais 
n  Bank, 

^y-lawB  of  a  savings  bank  which  provide  that  <'  upon  the  death  of  any 

«itor,  the  money  standing  to  his  credit  shall  be  paid  to  his  legatee,  or 

\t-law,  or  legal  representative,''  and  that  ^'  it  is  agreed  that  such  pay- 

thall  discharge  the  corporation,''  and  that,  <'  as  the  officers  of  this 

tion  may  be  unable  to  identify  every  depositor  transacting  business 

>ffice,  the  institution  will  not  be  reponsible  for  loss  sustained  where 

tor  has  not  given  notice  of  his  book  being  stolen  or  lost,  if  such 

paid  in  whole  or  in  part  on  presentment,"  and  that  ^<  Jo  persor^ 
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sliall  receive  any  part  of  his  principal  or  interest  without  producing  the 
origioal  book,"  will  not  prevent  a  depositor  from  maintaining  an  aeti<m 
against  the  savings  bank  to  recover  the  amount  of  his  deposit,  which, 
upon  production  and  delivery  to  it  of  the  deposit  book,  it  has  paid  to  one 
who  has  been  appointed  administrator  of  the  depositor,  under  the  errone- 
ous belief  that  he  was  dead,  after  he  had  been  absent  for  more  than  seveii 
years  without  being  heard  from :  Id, 

COURT  OF  APPEALS  OP  NEW  YORK.* 

Tovm,  Erection  or  Division  of- — Form  of  Proceedings — Regularity  te 
he  presumed. — The  question  whether  a  town  has  been  legally  erected 
may  be  tested  in  an  action  in  the  nature  of  a  quo  warranto  against  one 
claiming  to  exercise  the  office  of  supervisor  of  such  town  :  Tl^e  People  ts. 
Carpenter. 

The  act  of  a  board  of  supervisors  dividing  a  town  and  formiDg  a  nev 
one  from  a  portion  thereof,  only  described  the  dividing  line :  hdd,  that  the 
uncertainty  was  cured  by  the  reference  in  such  act  to  the  petition,  Ac., 
upon  which  it  was  founded,  and  from  which  it  appeared  that  the  nev 
town  was  to  lie  south  of  the  line  of  division,  and  by  proof  aliunde  that 
the  place  named  in  the  act  for  holding  the  first  town  meeting  was  south 
of  such  line :  Id, 

The  statute  (ch.  194  of  1849)  does  not,  it  seems,  require  that  the  pub- 
lished copy  of  notice  of  the  application  of  twelve  freeholders  for  the  eiree- 
tion  of  a  new  town  shall  contain  the  names  of  such  applicants.  It » 
sufficient  that  the  notice  posted  should  be  thus  subscribed  :  Id. 

An  affidavit  stating  that  a  notice  was  left  with  another  person  to  be 
posted  up,  <^  which  was  done,"  construed  as  a  positive  averment  of  tht 
posting:  Id. 

The  act  of  the  supervisors  is,  it  seems,  one  of  a  legislative  character  is 
favor  of  the  regularity  of  which  all  presumptions  are  to  be  indiilged. 
Those  who  would  impeach  it,  have  the  burden  of  disproving  a  oompUaace 
with  the  conditions  imposed  by  law  as  a  requisite  to  the  exercise  of  tin 
power:  Id. 

Surrogate,  Jurisdiction  of —  When  Decree  may  he  opened. — ^The  efTed 
of  the  repeal  in  1837  (ch.  460,  §  71),  of  the  restrictive  clause  in  resped 

1  From  £.  P.  Smith,  Esq.,  State  Reporter. 
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to  the  jurisdiction  of  snrrogates'  courts  (2  E.  S.,  p.  221,  §  1),  is  to  restore 
to  inich  courts  the  incidental  powers  possessed  by  them  previous  to  the 
Revised  Statutes :  Sipperly  vs.  Baucus. 

A  surrogate  has  the  power  to  open  a  decree  made  by  him  on  the  final 
accounting  of  an  administrator,  and  to  require  a  further  account  in  respect 
to  a  sum  received  by  him  with  which  he  had  charged  himself,  as  S14.80 
instead  of  81480 :  Id. 

Theie  is  no  positive  limitation  of  the  period  in  which  such  application 
may  bo  made,  and  the  lapse  of  four  years  does  not  of  itself  impon 
laches:  Id. 

Corporations — Power  to  Commute  for  Taxes,  where  Profits  below  5  per 
cent. — The  act  (ch.  654  of  1853),  allowing  corporations  which  have  not 
received  net  annual  profits  equal  to  five  per  cent,  upon  their  capital,  to 
commute  for  taxes  is  applicable  only  to  corporations  which  have  been  in 
existence  for  a  full  year  before  the  assessment  is  made :  The  Park  Bank 
?8.  Wood. 

Eidd,  accordingly,  that  a  bank  which  had  been  organized  only  three 
months  was  liable  to  be  taxed  for  the  full  amount  of  its  capital,  though 
its  income  and  profits  were  less  than  five  per  cent. :  Id. 

WiH. — A  will,  after  bequests  of  two  small  legacies,  contained  the  follow- 
ing clauses :  Third.  1  give  and  devise  to  my  beloved  wife,  A.  B.,  all  my 
real  and  personal  estate,  together  with  any  and  all  estate,  right  or  interest 
which  1  may  acquire  after  the  date  of  this  will,  as  long  as  she  shall  remain 
unmarried  and  my  widow.  Fourth.  I  give  and  bequeath  to  my  beloved 
wife,  A.  B.,  all  my  household  furniture,  wearing  apparel  and  all  the  rest 
and  residue  of  my  personal  property."  The  testator  died  childless.  Held, 
that  she  is  entitled  to  take  absolutely  the  furniture,  wearing  apparel  and 
other  personal  property  of  the  same  kind,  and  the  income,  but  not  the 
principal,  of  the  productive  personal  estate  during  her  widowhood :  Dole 
vs.  Johnson. 

Evidence — Attesting  Witn ess — Agency  — Ratifi^Mtwn. — The  execution 
of  a  witnessed  instrument  which  is  offered  in  evidence  by  one  who  is  a 
party  to  it  cannot  be  proved  without  calling  the  attesting  witness,  if  he  is 
living,  competent  and  within  reach  of  the  process  of  the  court  ^  and  this 
rule  is  not  altered  by  the  passage  of  a  statute  authorizing  parties  to  testify : 
Brigham  vs.  Palmer. 

If  one  assumes  to  sell  the  property  of  another  and  takes  in  payment  a 
note  running  to  himself,  the  owner  of  the  property  cannot  sustain  an 
action  for  goods  sold  and  delivered  against  the  purchaser :  Id. 
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PromissoTry  Note — Notice  to  Indorser. — It  is  sufficient  to  fix  the  Itdbi- 
lity  of  the  first  indorser  of  a  promissoiy  note,  if  on  the  day  of  its  disboncr 
a  duplicate  notice  for  him  was  inclosed  by  a  notary  to  the  second  indoraer. 
who,  immediately  after  receiving  it,  deposited  it  in  the  post  office,  pio- 
perly  addressed  to  him ;  although  he  lives  in  the  same  town  where  tin 
note  was  payable  and  protested,  and  the  second  indorser  lives  in  another 
town  :   True  vs.  Collins. 

A  notice  addressed  to  '^  Mrs.  Susan  Collins,  Boston/'  is  primd  facU 
sufficient  to  charge  her  as  an  indorser,  if  she  lived  in  Boston :  Id. 

Action — Pahe  Representations. — The  owner  of  land  who  has  directed 
an  agent  to  erect  a  house  at  a  particular  place  thereon  cannot  maintain  an 
action  against  a  third  person  who,  by  false  representations  as  to  the  true 
boundary  line  of  the  land,  has  induced  such  agent  in  the  owner's  ahseDce, 
to  erect  the  house  at  a  different  place :  Silver  vs.  Frazier. 

Accord  and  Satis/action — Promissory  Note. — Payment  of  less  than  the 
face  of  several  promissory  notes,  a  portion  of  which  are  not  due,  is  a  good 
satisfaction  of  all  of  them,  if  upon  the  receipt  and  acceptance  of  the  sane 
by  the  holder  the  notes  are  given  up  to  the  maker :  Bowker  vs.  ChUds. 

Equity — Reformation  of  Written  Instruments. — In  order  to  sustain  a 
bill  in  equity  to  reform  a  deed  on  the  ground  of  mistake,  there  most  be 
full  and  satisfactory  proof  that  it  does  not  conform  to  the  oral  contract  as 
understood  by  either  party :  Sawyer  vs.  Hovey. 

Promissory  Note — Composition. — A  promissory  note  for  the  balaaea 
due  to  a  creditor  of  the  maker,  over  and  above  the  amount  paid  to  his 
under  an  agreement  for  composition,  given  afler  the  maker  has  been  dis- 
charged thereby,  but  in  fulfilment  of  an  oral  promise  by  which  the  credi- 
tor was  induced  to  sign  the  same,  is  invalid  in  the  hands  of  the  payee: 
Howe  vs.  Litchfield. 

Bill  of  Exchange — Discharge  of  Indorser. — If  the  holder  of  a  Inll  of 
exchange  makes  a  valid  compromise  with  the  assignees  of  the  aceeptoTT 
who  is  insolvent,  by  which  the  proof  of  the  claim  is  withdrawn  and  ^ 
insolvent  estate  released,  he  thereby  discharges  from  liability  a  stranger 
to  the  bill  who  wrote  his  name  upon  the  back  of  it  before  its  deliveiy: 
Phoenix  Cotton  Manufacturing  Company  vs.  Fuller, 

Way. — A  town  is  not  liable  in  damages  to  one  who,  while  stopping  is 
the  highway  for  the  purpose  of  conversation,  leans  against  a  defec^ve 
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"vling  and  is  injured  by  reason  of  its  insufficiency:   Stichney  vs.  City 
?/  Salem, 

Vfay — Dedication. — A  way  constructed  and  kept  in  repair  by  a  private 
eorporation  upon  its  own  land  for  its  own  use  and  conyenience  and  the 
use  and  convenience  of  tenants  occupying  its  bouses  upon  both  sides 
thereof;  opening  into  a  public  street,  having  a  sign  ^^  Private  way"  upon 
the  corner,  but  lefb  open  to  public  travel  for  more  than  twenty  years 
without  interruption,  is  not  thereby  dedicated  to  the  public;  nor  does  it 
become  a  public  way  by  prescription  :  Durgin  dc  wife  vs.  City  of  Lowell, 

Corporation — Principal  and  Agent — Joint  action  of  Tort  against  Cor^ 
paration  and  its  Agents,— ^K  joint  action  of  tort,  in  the  nature  of  trespass, 
may  be  maintained  against  a  corporation  and  its  servant,  for  a  personal 
injury  inflicted  by  the  latter  in  discharging  the  duties  imposed  on  him  by 
the  corporation,  although  they  might  have  been  equally  well  discharged 
without  the  use  of  undue  or  illegal  force :  Hewett  vs.  Swift. 

The  president  of  a  corporation  is  not  made  liable  to  an  action  for  a  per- 
sonal injury,  merely  by  transmitting  an  order  of  the  corporation  to  a  ser- 
vant who  in  executing  it  uses  illegal  force ;  but  if  the  order  is  issued  by 
hun  on  his  own  responsibility,  he  is  liable :  Id. 

Married  Woman. — A  married  woman  cannot  form  a  partnership  with 
her  husband,  and  is  not  liable  upon  a  promissory  note  given  by  a  firm  of 
which,  by  partnership  articles,  she  and  her  husband  have  agreed  to  be 
members :  Lord  vs.  Parker, 

Married  Woman — Promissory  Notes — Consideration. — If  a  married 
woman  has  for  her  own  benefit  invested  her  sole  and  separate  money  in  a 
firm  of  which  her  husband  is  a  member,  an  assignment  by  her  to  a  third 
person  of  her  share,  interest,  contribution  and  investment  in  the  firm  is  a 
Bufficient  consideration  to  support  an  express  promise  to  pay  an  agreed 
price  therefor ;  and  such  promise,  though  not  in  writing,  may  be  enforced, 
if  she,  in  consideration  thereof,  relinquished  all  claim  against  the  firm : 
Lord  vs.  Davison. 

Partnership — Dissolution  by  Death. — A  surviving  partner  cannot  be 
held  responsible  on  a  contract  made  without  his  assent  or  knowledge  by 
another  partner,  after  the  firm  has  been  dissolved  by  the  death  of  one  of 
its  members,  although  no  notice  of  its  dissolution  has  been  given  to  tbc 
person  with  whom  the  contract  was  made :  MarleU  vs.  Jackman, 
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Promissory  Note — Consideration — Stock  Jobbing. — A  promissory  i 
given  in  consideration  of  money  paid  by  request  of  the  maker  to  a  bi^ei. 
for  losses  sustained  in  stock  jobbing  transactions  negotiated  by  the  latter 
for  the  former,  in  violation  of  the  statute,  is  valid ;  and  money  paid  for 
losses  in  stock  jobbing  transactions  cannot  be  recovered  back  :  Wymau  tb. 
Fiske. 

Trust — Discharge  of  Voluntary  Trustee. — One  who  undertakes  to  set 
as  trustee  of  a  particular  fund  for  another,  from  whom  he  received  ii« 
without  compensation,  with  no  beneficial  interest  in  the  fund,  and  with  no 
agreement  to  act  for  any  specified  length  of  time,  is  entitled  to  be  di& 
charged  whenever  the  further  execution  of  the  trust  becomes  inconvenieDt 
to  him  :  Bogle  vs.  Bogle  do  others  ;  Bogle  vs.  Bogle. 

A  trustee  who  has  mingled  the  trust  fund  with  his  own  property,  and 
in  rendering  his  account  has  failed  to  charge  himself  with  the  foil  sua 
due  from  him,  is  not  entitled  to  have  the  costs  of  a  bill  in  equity  instituted 
by  him  to  obtain  a  discharge  from  the  further  execution  of  the  trust 
allowed  out  of  the  fund ;  but  will  be  charged  with  the  payment  of  the 
expenses  of  taking  the  account :  Id. 

Seaman's  wages — Unlato/ul  Discharge  of  Seaman — Damages. — ^In  aa 
action  of  contract  by  the  mate  against  the  owners  of  a  vessel  to  recovs 
the  damages  sustained  from  the  unlawful  act  of  the  master  in  woundiag 
and  discharging  him  in  a  foreign  port  while  in  the  prosecution  of  a  voyage, 
upon  shipping  articles  signed  by  him,  the  plaintiff  may  recover  such 
damages  as  will  compensate  him  for  the  injury  sustained  by  him  in  eon- 
sequence  of  the  breach  of  the  contract;  and  no  exception  lies  to  ao 
instruction  by  the  presiding  judge,  authorizing  the  jury  to  allow  to  hiB 
wages  up  to  the  time  when  he  was  sufficiently  recovered  to  sail  for  hom^ 
and  for  such  further  time  as  was  reasonable  for  obtaining  a  passage,  sai 
making  a  voyage  to  the  United  States,  and  the  expenses  of  his  board, 
nursing,  medicines  and  medical  attendance  until  he  had  so  reoovered,  aid 
of  his  passage  home,  although  the  time  so  embraced  was  «unger  than  that 
occupied  by  the  voyage  mentioned  in  his  shipping  articles :  Oroucher  ts. 
Oakman. 

Fraud — Sale. — Purchasing  goods  with  an  intention  not  to  pay  ftr 
them  is  a  fraud  which  will  render  the  sale  void  and  entitle  the  vendor  to 
reclaim  the  goods  irom  the  vendee  or  any  subsequent  purchaser  witi 
notice  or  without  consideration,  although  there  were  no  fraudulent  n» 
representations  or  &be  pretences :  Dou>  vs.  Sanborn, 
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Legtiimacy — Evidence. — Declarations  of  a  deceased  mother  that  he? 
child  was  bom  before  her  marriage,  and  oorroborating  statements  by  he; 
of  the  circumstances  and  history  of  her  life,  are  competent  evidence  to 
prove  that  the  child  was  illegitimate ;  but  evidence  of  a  general  reputa- 
tion that  the  child  was  illegitimate  is  not  competent :  Haddock  vs.  Boston 
amd  Maine  Railroad, 

Habeas  Corpus — Bushand  and  Wife — Insanity, — A  married  woman 
conunitted  to  an  insane  asylum  by  her  husband  is  not  entitled  to  be  dis- 
cbarged,  on  habeas  corpus,  if  it  appears  that  the  asylum  is  well  managed, 
and  she  is  subjected  to  no  unnecessary  or  unusual  restraint  or  improper 
treatment,  and  her  remaining  there  will  tend  to  promote  her  recovery. 
And  it  is  immaterial  that,  previously  to  her  commitment,  she  had  con- 
sulted counsel  in  reference  to  a  divorce,  and  has  since  filed  a  libel  for 
divorce  :  Denny  vs.  Tyler, 

Nuisance — Liability  of  Tenant  for  Tears — Notice  to  abate, — Bestoring 
a  structure  which  was  a  nuisance  to  a  right  of  way,  and  which  has  been 
abated,  will  render  a  tenant  for  years  liable,  although  the  structure  existed 
before  the  commencement  of  his  tenancy ;  but  merely  refitting  it  after  it 
has  been  injured  but  not  abated  will  not  render  him  liable :  McDonoufjh 
vs.  Crtlman. 

A  tenant  for  years  is  not  liable  for  keeping  a  nuisance  as  it  used  to  be 
before  the  commencement  of  his  tenancy,  if  he  has  not  been  notified  to 
remove  it,  or  done  any  new  act  which  of  itself  was  a  nuisance :  Id. 

A  notice  to  a  tenant  for  years  to  remove  a  nuisance  which  is  only  kept 
by  him  as  it  used  to  be  before  the  commencement  of  his  tenancy  must  be 
distinct  and  unequivocal,  in  order  to  lay  the  foundation  of  an  action 
against  him  for  its  continuance :  Id, 

SUPREME  COURT   OF  NEW  TORK.^ 

Receiver  in  Supplementary  Proceedings — Priority  of  Liens  betweet* 
Creditors — Lis  pendens. — In  proceedings  supplementary  to  execution  the 
court  does  not  appoint  more  than  one  receiver  of  the  property  of  the 
judgment  debtor,  however  numerous  may  be  the  creditors*  bills  or  sup- 
plementary proceedings  against  him  :  Myrick  vs.  Selden, 

An  action  will  not  lie  by  one  judgment  creditor  against  another,  to  de 

1  From  the  Hon.  0.  L.  Barbour,  reporter  of  the  Court. 
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termine  ibe  question  as  to  the  priority  of  their  respective  liens  upox  tfan 
equitable  property  of  the  judgment  debtor  in  the  hands  of  the  receiver: 
Id, 

The  commencement  of  a  suit  in  equity  by  the  service  of  a  BummoM 
and  injunction,  creates  a  lu  pendetu  and  a  lien  in  the  nature  of  an  attaeb- 
ment  or  a  statute  execution,  upon  the  equitable  property  of  the  defendant 
But  the  plaintiff  must  prosecute  his  action  diligently,  or  the  lien  will  be 
/ost:  Id. 

Account  pay ctbletn  Specific  Artida;  Demand  or  Election, — ^Ifan  aoeoont 
is  payable  in  specific  articles,  upon  demand,  no  action  will  lie  for  the 
recovery  of  money ;  nor  can  such  account  be  used  as  a  set-ofl^  until  after 
a  demand  and  refusal  to  pay  in  the  specified  articles,  and  in  the  node 
stipulated  in  the  contract :  Smith  vs.  Tiffany, 

Where  a  creditor  agrees  to  receive  payment  of  his  debt  in  lumber  at 
the  saw-mill,  or  in  flour,  meal,  &c.,  at  the  grist-mill,  of  the  debtor,  thoe 
b  no  duty  to  pay  in  money,  until  the  creditor  hsfl  made  his  eleetbo  to 
receive  his  pay  in  some  of  those  articles,  and  has  demanded  paymem 
accordingly:  Id, 

Slander;  Pleadings  and  Proof;  Variance, — An  action  for  slander,  in 
charging  the  plaintiff  with  having  "  stolen"  property,  "  and  carried  it 
away,"  will  not  be  sustained  by  proof  of  a  charge  that  the  plaintiff  ^^tootT 
things  from  the  defendant,  which  were  found  in  the  plaintiff's  poneasioB: 
Coleman  et  ux,  vs.  Playsted  et  ux. 

Where  the  question  submitted  to  the  jury  is,  what  was  the  meaniig 
and  sense  of  the  words  proved,  as  understood  at  the  time,  all  that  was 
said  by  the  defendant  during  the  same  conversation,  and  in  the  same 
connection,  is  admissible,  for  the  purpose  of  giving  character  to  the  words 
spoken,  and  showing  malice :  Id, 

Cloud  upon  the  Title. — Where  an  instrument  purporting  to  create  i 
trust  in  respect  to  real  estate  is  void  upon  its  face,  it  will  carry  its  own 
condemnation  with  it,  and  will  not  be,  in  a  proper  and  legal  sense,! 
cloud  upon  the  title,  which  will  authorize  a  court  of  equity  to  interfere, 
to  set  the  instrument  aside :  Hotchkiss  vs.  Etting, 

The  existence  of  a  power  in  trust,  valid  in  itself,  and  once  capable  (^ 
execution,  but  now  incapable  of  execution  by  reason  of  the  death  of  the 
person  having  the  power  of  appointment,  without  an  exercise  of  the 
power,  doe?  not  present  a  case  for  the  exercise  of  the  equitable  power 
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of  the  coart  to  remove  a  cloud  upon  the  title,  by  reason  of  the  necessity 
of  resorting  to  extrinsic  evidence  to  establish  the  extinguishment  of  the 
power:  Id. 

Judgment^  against  whom  Evidence — Stockholders  in  Corporations;  how 
priced  to  be  such, — A  judgment  against  a  corporation  as  acceptor  of  a 
draft,  is  prim&  facie  evidence,  in  an  action  against  a  stockholder,  to  enforce 
his  individual  liability,  that  the  draft  was  properly  drawn  and  accepted 
by  a  duly  authorized  officer  of  the  company :  Boagland  vs.  Bell. 

"Where  the  name  of  an  individual  appears  on  the  stock-book  of  a  corpo- 
ration as  a  stockholder,  this  is  presumptive  evidence  that  he  is  so.  And, 
in  an  action  against  him  as  a  stockholder,  the  burthen  of  proving  that  he 
is  not  such  is  thrown  upon  him :  Id. 

Action  for  Divorce;  Right  o/  Defendant  to  have  Marriage  annvUed.^-^ 
In  an  action  by  a  wife  against  a  husband  for  a  divorce,  on  the  ground  of 
emelty,  the  defendant  cannot  have  a  judgment  annulling  the  marriage, 
on  the  ground  that  the  wife  had  a  former  husband  living  at  the  time  it 
ux>k  place,  even  upon  the  default  of  the  plaintiff  at  the  hearing :  Linden 
TS.  Jjinden. 

Partnership ;  Persons  holding  themselves  out  as  Partners. — To  enable 
creditors  of  a  partnership  to  recover  a  debt  against  a  person  as  a  partner, 
on  the  ground  that  he  held  himself  out  as  such,  they  must  prove  affirma- 
tively that  he  did  so  represent  and  hold  himself  out  to  them  ;  or,  at  least, 
that  they  were  informed  of  such  representations  before  the  credit  was 
given  to  the  firm :  Irwin  et  al.  vs.  Conklin  et  al. 

A  person  not  a  partner  in  fact,  will  not  make  himself  liable  to  creditors 
for  the  debts  of  the  firm,  by  holding  himself  out  as  a  partner,  unless  it 
appears  that  the  creditors  gave  credit  to  the  firm  after  such  representa- 
tions came  to  their  knowledge :  Id. 

If  there  is  no  evidence  that  the  creditors  knew,  at  the  time  the  goods 
were  sold  to  the  firm,  that  an  individual  had  held  himself  out,  or  suffered 
himself  to  be  held  out  as  a  partner,  the  latter  will  not  be  estopped  from 
denying  his  liability  as  such :  Id. 

Innkeepers;  Liability  for  Property  Stolen. — ^Innkeepers  are  answerable 
for  the  honesty  not  only  of  their  servants,  but  of  their  guests :  OHe  va. 
Libby. 

In  an  action  against  innkeepers  by  a  guest,  to  reeover  the  value  of  pro* 
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pertj  lost  by  tlie  latter,  proof  of  the  lorn  ev  laroenj  of  tlie  gc^ods  from  ibm 
room  occupied  by  the  guest,  is  alone  sufficieni  |M«if  of  carelessness  on  the 
part  of  the  defendants :  Id. 

What  will  amount  to  carelessness  on  the  part  of  a  gMt,  vhich  vill 
excuse  the  innkeeper  :  Id. 

Statute  of  Limitationg — Foreign  Corporations — Liahility  of  Corpora 
tions,  on  Drafts. — The  statute  of  limitations  does  not  operate  as  a  bar  to 
an  action  in  the  courts  of  New  York,  against  a  foreign  corporation: 
Thompson  vs.  7^ioga  Railroad  Company, 

Such  a  corporation  is  within  the  exception  to  the  operation  of  the 
statute,  by  which  the  time  of  absence  from  the  state  is  not  to  be  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  an  action  :  Id. 

Where  drafts  were  drawn  by  W.,  the  president  of  a  corporation,  aad 
signed  with  his  own  name,  with  the  addition  '^  Prest.  T.  N.  Co.,''  and  it 
was  proved  that  he  drew  the  drafts  in  his  capacity  of  president,  for  the 
benefit  of  the  company;  that  the  company  received  the  proceeds;  and 
that  it  subsequently  recognised  its  liability,  by  giving  its  bond  as  ooUaiie- 
ral :  HeM^  that  the  evidence  showed  that  the  signature  of  W.  was  offidaL 
and  rendered  the  drafts  the  drafts  of  the  company :  Id. 

Debtor  and  Creditor. — Where  creditors  receive  from  their  debtor  the 
note  of  a  third  person  for  collection,  the  proceeds  to  be  applied  upon  tlie 
debt  of  such  debtor,  they  will  be  deemed  to  have  assumed  the  obligatioa 
of  an  attorney,  or  agent  for  the  collection  of  the  demand :  Buckingham 
vs.  Payne. 

They  are  bound  to  use  ordinary  diligence  in  the  collection  of  the  note, 
and  are  responsible  for  ordinary  neglect.  Negligence,  in  such  a  case,  is 
a  ({uestion  of  fact :  Id. 
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COURT  OF  GHANCERT. 

Marine  Insurance — Assignment  of  Policy. — R.,  the  owner  of  a  cmi^ 
of  wheat  shipped  at  Odessa  for  Engknd,  valued  at  7000il,  effected  two 
polieies,  one  for  4000/.  and  the  other  for  3000^  The  cargo  fell  in  Take, 
and  was  agreed,  on  the  8ih  of  March,  to  be  sold  to  an  agent  of  B.  fer 
5358/.  by  a  contract  for  sale  of  cargo,  including  all  shipping  documeDta, 
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ft«igfat  and  insurance,  and  the  documents  were  aeoordingly  delivered; 
and  B.,  on  the  13th,  gave  an  order  for  the  amount,  which  was  paid  on 
the  following  day.     R.  indorsed  on  the  policy  for  3000/.,  "  We  transfer 

this  policy  to  Messrs. to  the  extent  of  1700/.,"  and  the  same  wan 

delivered  to  the  agent  of  B.  The  ship  and  cargo  were  totally  lost  on  the 
16th  of  the  same  month.  The  insurance  company  paid  1300/.,  the 
remainder  of  the  3000/.,  into  court;  and  Vice-Chancellor  Wood  decided 
that  the  same  belonged  to  E..,  for  that  B.,  under  his  contract,  was  not 
entitled  to  an  assignment  of  all  existing  policies  effected  on  the  cargo,  but 
merely  to  have  the  cargo  sufficiently  insured;  and  that  a  provision  in 
his  contract,  that  the  price  was  to  be  paid  in  exchange  for  bills  of  lading 
and  policies  of  insurance,  did  not  alter  the  case.  From  this  decision  B. 
appealed ;  and  it  was  held,  reversing  that  decision,  that  B.  was  not  so 
entitled,  but  that  the  whole  3000/.  secured  by  the  policy,  belonged  to  B., 
the  wheat  having  been  sold  as  insured  at  the  price  set  upon  it  by  the 
vendors  in  the  policies,  and  not  at  the  price  to  which  it  had  afterwards 
fidlen :  Ralli  vs.  The  Universal  Marine  Inmrance  Co,  (Lords  Justices).* 

Power  of  AppointmenL — A  power  in  a  marriage  settlement,  authorized 
two  persons  by  deed  '^  to  be  by  them  duly  executed  under  their  respective 
hands  and  scab,  in  the  presence  of,  and  to  be  attested  by,  two  or  more 
credible  witnesses,''  to  appoint  a  sum  of  money.  The  deed  of  appointment 
was  signed  by  these  two  persons,  their  seals  were  attached  thereto,  and 
the  attestation  was  in  thb  form — "  Signed,  sealed,  and  delivered  in  the 
presence  of  G.  B.,  E.  C,  clerks  to  Mr.  S.,  solicitor,  Cheltenham.''  This 
was  held  a  sufficient  attestation,  and  the  power  duly  executed :  Newton 
vs.  Rickets  (House  of  Lords).' 

Trust  and  Trustee. — A  bill  was  filed,  by  a  married  lady,  by  her  next 
Ariend,  seeking  the  removal  of  a  trustee  of  her  marriage  settlement  under 
the  trusts  of  which  she  was  entitled  for  life  to  the  third  part  of  the  pro- 
perty settled,  on  the  ground  of  dissensions  between  them,  so  that  it  was 
impossible  they  could  act  harmoniously  together,  and  the  Master  of  the 
Rolls  made  a  decree  for  the  removal  of  the  trustee  and  the  appointment 
of  another ;  but  upon  appeal,  the  Lords  Justices  reversed  that  part  of  the 
decree,  without  prejudice  to  any  question^  whether  the  trustee  should  or 
should  not  at  some  future  time  be  discharged  firom  his  office;  their  Lord- 

*  81  L.  J.,  Ch.  818.  s  81  L.  J.,  Oh.  247. 
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ships  considering  it  to  be  the  duty  of  the  court  to  ascertain  to  whom  sock 
dissensions  were  attributable :  Forster  vs.  Bavies} 


PROBATE.  I 

Administration, — The  testamentary  guardian  has  a  right  to  adniiiiis>  ■< 
tration  for  the  use  and  benefit  of  minors,  in  preference  to  the  goardian  i 
elected  by  them :  In  the  goods  of  Morris  (deceased).*  \ 

C0T7RT  or  COMMON  PLEAS. 

Arrest, — An  action  will  lie  against  a  judgment-creditor  for  malicioualj 
and  without  reasonable  or  probable  cause  indorsing  a  writ  of  ca.  «a.,  issued 
on  such  judgment,  with  directions  to  levy  a  larger  sum  than  due,  and 
causing  the  debtor  to  be  arrested  thereunder;  and  it  is  not  necessaiy 
that  the  illegality  of  the  arrest  should  have  been  ascertained  before  tlie 
action  by  the  debtor's  obtaining  an  order  of  a  court  or  judge  for  hia  d» 
charge  from  custody,  as  such  illegality  must  depend  altogether  on  tb« 
amount  for  which  it  was  made  being  greater  than  the  sum  due,  which  is 
a  fact  to  be  only  conclusively  decided  by  a  jury  :  Gilding  ys.  Eyre^ 

OOURT   OF  EXCHEQUER. 

Bill*  and  Notes. — An  action  may  be  brought  by  the  holder  of  a  banker't 
check  payable  to  the  bearer  against  the  drawer,  by  the  holder  and  indorsee 
against  the  maker  and  indorser  of  a  promissory  note,  and  by  the  holder 
against  the  acceptor  of  a  bill  of  exchange,  in  the  name  of  a  third  persoB 
who  has  no  interest  in  any  of  the  securities,  and  who  has  given  no  authori^ 
for  the  use  of  his  name,  and  who  is  ignorant  at  the  time  of  his  name  being 
so  used  of  its  use  for  that  purpose, — if  the  holder  indorse  the  promiaaory 
note  and  bill  of  exchange  with  the  name  of  such  third  person ;  and,  if 
such  third  person  after  action  brought  adopt  and  ratify  the  proceedingi 
taken  in  his  name,  the  defendant  in  such  action  cannot  dispute  his  liability 
on  the  ground  that  the  plaintiff  was  not  .the  bearer  of  the  check,  the 
indorsee  or  lawful  holder  of  the  note,  or  the  owner  or  lawful  holder  of  the 
bill :  Ancona  vs.  Marks.^ 

I  81  L.  J.,  Ch.  276.  *  81  L.  J.,  Prob.  &  Mat  80. 

•  81  L.  J.,  G.  P.  174.  «  81  L.  J.,  Exoh.  168. 
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UNSOLVED  PROBEMS  OF  THE  LAW,  AS  EMBRACED 
IN  MENTAL  ALIENATION. 

All  science  has  its  unsolved  problems.  They  originate  in  the 
remote  fields  of  human  research  and  investigation,  near  the 
boundary-line  which  affixes  the  limit  to  all  human  knowledge. 
They  occur  where  new  or  hitherto  unknown  series  of  phenomena 
present  themselves  of  so  refractory  a  character  as  to  refuse 
submission  to  the  most  comprehensive  laws  or  sweeping  general- 
isations which  the  human  mind  in  its  present  stage  of  progress  can 
by  any  possibility  deduce  or  originate.  They  stand  as  ever-faithful 
sentinels  on  the  outposts  of  human  knowledge,  defining  the  limits 
between  the  known  and  the  unknown ;  witnesses  to  the  mind's 
limited  capacity;  and  admonishing  that,  until  their  solution  is 
rendered  possible,  all  beyond  should  be  consigned  to  doubt  and 
uncertainty,  if  not  entirely  handed  over  to  marvel  and  mystery. 
One  beautiful  provision  here,  however,  we  cannot  fail  to  notice,  and 
that  is,  that  the.  unsolved  problems  of  one  age  are  not  those  of 
mother;  that  the  laws  and  generalizations  of  each  successive 
g^eneration  and  century,  becoming  more  comprehensive  and  sweep- 
Ag,  reach  and  successively  solve  those  problems  by  reducing  tc 
Vol.  10.— 88  (618) 
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Rubmission  their  refractory  phenomena,  thus  moving  on  clearing 
up  doubt  and  uncertainty,  and  banishing  marvel  and  mystery,  nniil 
another  barrier  is  reached,  and  other  unsolved  problems  telegraph 
back,  that  laws  and  generalizations  still  more  comprehensive  and 
sweeping,  are  required  for  their  solution.  Thus,  in  successive 
oscillations  between  the  two,  swings  the  mighty  pendulam  that 
marks  the  mind's  progress  on  the  dial  plate  of  centuries. 

What  are  the  unsolved  problems  of  the  law  ?  We  propose  only 
to  discuss  some  that  are  involved  in  Mental  Alienation — A 
Medico-Legal  topic  second  to  few  others  in  general  importance. 
As  every  thing  included  under  this  term  consists  of  phenomena, 
it  is  difficult,  if  not  impossible,  to  obtain  a  definition  sufficiently 
comprehensive  to  include  them  all,  and  yet  so  distinctive  as  to 
create  the  proper  limitation.  That,  which  is  perhaps  the  most 
unexceptionable,  although  not  quite  sufficiently  distinctive,  is  the 
following,  viz. :  that  it  is  <<  an  aberration  of  the  manifestations  of 
the  mind  from  their  ordinary,  normal,  healthy  state."  This,  as 
well  as  most  other  definitions  that  have  been  proposed,  regards 
the  disease  as  psychological  or  mental,  rather  than  as  physiological 
or  organic.  The  first  problem  that  meets  the  medical  profession, 
and  demands  of  it  a  solution,  regards  the  nature  or  seat  of  the 
difficulty.  Is  it  a  mental  or  moral  disease,  having  its  seat  in  the 
mind  or  soul ;  or  is  it  a  bodily  disease  to  be  referred  to  a  suffering 
organ,  the  brain  ?  Or  is  there  some  middle  ground  upon  which 
the  two  can  be  united  ?  Each  one  of  these  has  its  advocates,  and 
the  correct  solution  of  it  is  of  considerable  importance  to  taa 
medical  profession,  but  not  so  much  so  to  the  legal.  We  shall  not, 
therefore,  enter  into  its  discussion. 

Mental  Alienation,  where  it  is  shown  to  exist,  is  a  diaqnalifyiiig 
disease,  and  the  next  point  of  inquiry  relates  to  the  grounds  upon 
Thich  legal  exemption  proceeds,  and  the  divisions  in  the  diaease 
which  correspond  to  those  grounds.  The  law  being  a  mle  of  civil 
action,  having  its  appropriate  sanctions,  requires  two  conditiona  te 
give  it  any  moral  efficacy  in  its  applications.  The  one  of  these 
consists  in  the  ability  or  mental  capacity  of  those  subject  to  it, 
requiring  sufficient  to  comprehend  the  rule  and  the  consei^uenecfl 
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af  its  violation.  The  other  renders  it  necessary,  that  those  so 
Bubject,  should  be  free  moral  agents,  masters  of  their  own  actions, 
and  capable  of  acting  upon  motives  common  to  the  race  to  which 
they  belong.  The  absence  of  either  one  of  these  would  necessarily 
free  from  all  responsibility. 

The  two  great  divisions  of  mental  alienation  correspond  pre- 
cisely to  these  grounds  of  exemption.  It  is  resolved  primarily 
into  two  forms  or  classes;  the  first  includes  all  those  who  are 
mentally  alienated  from  defective  development,  or  diminished 
power  and  activity  of  the  faculties,  while  the  second  includes  all 
kkose  who  aro  deranged  from  excessive  action  or  undue  excitement 
dt  the  faculties.  The  first  include  all  cases  of  idiocy,  imbecility, 
md  dementia ;  the  second  all  the  more  active  forms  of  mania  or 
insanity.  What  we  propose  at  present  briefly  to  discuss  relates  to 
the  means  of  identifying  these  different  forms,  and  the  application 
)f  legal  principles  to  them — First,  in  relation  to  civil;  second,  as  to 
3riminal  responsibility. 

Of  the  three  kinds  embraced  in  the  first  class,  or  those  whose 
iberration  arises  from  defective  development,  that  of  idiocy  is 
sasily  identified.  It  is  not  only  congenital,  but  it  deviates  from 
die  healthy  condition  in  bodily  structure  and  organs,  while  at  the 
iame  time  there  is  a  marked  deficiency  in  mental  manifestation,  all 
)f  which  serve  to  divest  the  case  of  doubt  and  diflSiculty.  ImbeeUity 
iccurs  subsequent  to  birth,  and  is  of  more  difficult  detection.  It  is 
>f  various  grades  or  degrees,  ranging  from  an  intelligence  little 
short  of  that  which  is  normal  and  found  in  sound  minds,  down  to 
the  imbecile,  who  cut  off  the  head  of  a  man  he  found  sleeping 
ander  a  hedge,  and  then  hid  himself  behind  it,  in  order  to  witness 
the  surprise  of  the  body  on  its  waking. 

A  German  writer,  HoffT)auer,  has  distinguished  two  forms  of 
^his,  which  he  names  8%lline99' tknd  stupidity;  the  first  arising  from 
lefect  of  reflective  power,  the  second  from  that  of  perceptive.  He 
ilso  assigns  to  each,  different  gradations  or  degrees.  It  is  difficult 
(0  establish  any  certain  test  by  which  imbecility  is  to  be  recog- 
lised :  those  accustomed  to  witnessing  it  will  generally  be  able  to 
leteet  it«    So  the  utter  inability  to  display  the  ordinary  amount 
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of  mental  power  will  reveal  to  all  close  obseryers,  the  existence  ui 
imbecility. 

Dementia  is  characterized  by  a  preternatural  enfeeblement  of 
the  moral  or  intellectual  power,  or  of  both.  It  supervenes  in  i 
mind  fully  developed,  is  sometimes  consequent  on  mania,  mental 
shocks,  or  injuries  of  the  brain,  and  sometimes  first  appears  in  oM 
age.  This  is  marked  by  a  new  feature,  which  has  not  hitherto 
appeared,  viz.,  incoherence.  Persons,  places,  times,  and  circooH 
stances,  are  jumbled  together.  They  occur  disjointedly,  succeed- 
ing each  other  without  any  regular  order.  Dissimilar  objects  are 
mistaken  for  each  other.  This,  together  with  the  evidences  of 
general  enfeeblement,  and  the  marked  change  that  has  taken  place 
in  the  individual,  will  render  very  little  doubtful,  any  case  that 
may  present  itself.  When  the  dementia  arises  from  a  sodden 
mental  shock,  the  disease  frequently  takes  its  hue  from  that  which 
caused  it ;  as  in  the  case  of  the  Norwegian  fisherman,  who  being 
about  meeting  his  bride  in  a  boat,  a  sudden  squall  upset  that 
containing  her  and  her  friends,  who  were  all  drowned.  From  that 
moment  he  became  insane,  and  from  morning  till  night,  during  the 
rest  of  his  life,  he  was  accustomed  to  sit  upon  a  small  stool,  which 
he  fancied  a  boat,  with  his  arms  and  body  constantly  in  the 
attitude  of  rowing,  and  admonishing  every  visitor  to  beware  hov 
he  approached  as  the  water  was  very  deep. 

The  condition  involved  in  idiocy,  imbecility,  and  dementia,  srisee 
quite  frequently  for  discussion  and  settlement  in  courts  of  law  and 
equity.  The  first  thing  necessary  is  to  establish  the  fact  that  sod 
a  condition  exists.  In  Jaekson  vs.  King,  4  Gowen,  207,  and  Odd 
vs.  Bucky  21  Wend.  142,  it  is  held,  that  where  that  condition 
alone  is  interposed  as  a  defence,  it  must  be  clearly  made  cot; 
that  mere  weakness  of  understanding  is  not,  of  itself,  any  objectiop 
in  law  to  the  validity  of  a  contract ;  that  the  law  draws  no  do- 
criminating  line  by  which  to  determine  how  great  must  be  the 
imbecility  of  mind  to  render  a  contract  void,  or  how  much  intellect 
must  remain  to  uphold  it ;  that  if  a  man  be  legally  eompo9  tnentit, 
he  is  the  disposer  of  his  own  property,  ard  his  will  stands  far  a 
reason  for  his  actions.     The  condition  must,  therefore,  be  sfaova 
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to  be  abnarm'aly  the  defect  preternatural^  before  it  can  be  recog- 
aised  by  the  courts. 

But  where  there  is  an  allegation  of  fraud,  the  parties  may  stop 
short  of  proving  this  condition  or  defect :  1  Story's  Equity  Juris- 
prudence, §  227.  Thus,  in  Blackford  vs.  Christian^  1  Knapp's 
Rep.  73,  Lord  Wynford,  after  remarking  that  to  impeach  a 
conveyance  on  the  ground  of  imbecility,  required  as  strong  a  case 
to  be  made  out  as  in  a  proceeding  under  a  commission  of  lunacy 
to  justify  the  placing  of  property  and  person  under  the  protec- 
tion of  the  Chancellor,  proceeds  to  say — "  but  a  degree  of  weak- 
ness of  intellect  far  below  that  which  would  justify  such  a  proceed- 
ing, coupled  with  other  circumstances  to  show  that  the  weakness, 
such  as  it  was,  had  been  taken  advantage  of,  will  be  sufficient  to 
Bet  aside  any  important  deed."  And  among  other  evidence,  the 
nature  of  the  act  or  deed  itself  is  entitled  to  full  consideration  : 
1  Story's  Equity  Jurisprudence,  §  238.  Thus  the  acts  and  con- 
tracts of  persons  of  weak  understandings,  and  who  are  thereby 
liable  to  imposition,  will  be  held  void  in  courts  of  equity,  if  the 
Datare  of  the  act  or  contract,  together  with  its  attendant  circum- 
itances,  justify  the  conclusion,  that  the  party  has  not  exercised  a 
leliberate  judgment,  but  that  he  has  been  imposed  upon,  circum- 
rented,  or  overcome  by  cunning,  artifice,  or  undue  influence: 
1  Story's  Equity  Jurisprudence,  §  250 ;  Gartside  vs.  Ishertpood^ 
I  Brown's  Chancery  Rep.  560-61. 

Questions  are  frequently  arising  in  the  courts  involving  the  tes- 
lamentary  capacity  where  this  condition  is  alleged  to  exist.  These 
ire  sometimes  presented  as  purely  questions  of  mental  alienation, 
>reternatural  defect,  or  of  weakness  of  mind  upon  which  fraud  and 
mposition  have  been  practised.  In  reference  to  the  former,  various 
ests  have  been  laid  down.  Thus,  in  8  Mass.  Rep.  372,  the  test 
roposed  in  the  instruction  to  the  jury,  was  the  possessing  of  suffi- 
pent  discretion  for  that  purpose,  and  the  ability  at  the  time  to 
bcoUect  the  particulars  the  testator  had  dictated.  In  Van  Alst 
i.  JSunteTj  5  Johns.  Chan.  Rep.  148,  the  Chancellor  says:  c<The 
pr  looks  only  to  the  competency  of  the  understanding.  The 
lilare  of  the  memory  is  not  sufficient  to  create  the  incapacity, 
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unless  it  be  quite  total,  or  extend  to  his  immediate  family  and  pro- 
perty." In  Clarke  vs.  Fisher^  1  Paige,  171,  Chancellor  Walwortl 
lays  down  the  test,  that  the  testator  must  be  of  sound  dispoang 
mind  and  memory,  so  as  to  be  capable  of  making  a  testamentmij 
disposition  of  his  property  with  sense  and  judgment,  in  referent* 
to  the  situation  and  amount  of  such  property,  and  to  the  relatire 
claims  of  the  different  persons  who  are,  or  might  be,  the  objects 
of  his  bounty.  The  law  seems  inclined  to  admit  that  the  tesU- 
mentary  capacity  exists  where  there  is  a  degree  of  menial  imbe^ 
cility  that  incapacitates  for  ordinary  business.  Thus,  in  3  Wasb. 
C.  C.  Rep.  587,  Judge  Washington  says  :  "  The  capacity  may  be 
perfect  to  dispose  of  property  by  will,  yet  very  inadequate  for  the 
management  of  other  business,  as  to  make  contracts  for  the  pur- 
chase and  sale  of  property."  He  lays  down  the  test  to  be,  «<if 
the  testator  has  such  a  mind  and  memory  as  enable  him  to  under- 
stand the  elements  of  which  a  will  is  composed,  the  disposition  of 
his  property  in  its  simplest  form."  The  case  which  carries  tbe 
testamentary  capacity  the  furthest,  is  that  of  Stewart's  JSxecnAsr 
vs.  Lispenardy  26  Wend.  255,  in  which  the  majority  of  the  court 
say,  that  in  passing  upon  the  validity  of  a  will,  courts  do  doI 
measure  the  extent  of  the  understanding  of  the  testator,  and  thas 
if  he  be  not  totally  deprived  of  reason,  whether  he  be  wise  or  un- 
wise, he  is  the  lawful  disposer  of  his  property,  and  his  will  standi 
as  a  reason  for  his  actions. 

The  second  class  or  division  of  the  mentally  alienated,  inckdet 
all  those  whose  derangement  arises  from  excessive  action,  or  nndse 
excitement  of  the  faculties.  This  embraces  the  more  active  foriBBa 
of  Mania.  "Here  we  have,"  says  Dr.  Guy,  "a  series  of  dehh 
sions,  the  offspring  of  some  one  excited  passion  or  emotion,  or  oae 
single  delusion,  the  work  of  fancy,  the  interpretation  of  every 
sensation,  the  source  of  every  thought,  the  mainspring  of  ererr 
action,  holding  every  faculty  in  stern  subjection,  making  the 
its  dupes,  the  reason  its  advocate,  the  fancy  its  sport,  and  the 
Its  slave ;  now  whispering  in  the  ear  things  unspoken,  now  painv 
ing  on  the  eye  things  unseen ;  changing  human  beings  at  will 
fiends  or  angels ;  converting  every  sensation  into  a  vision ; 
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eound  into  articalate  speech ;  the  unreal  world  within  in  constant 
conflict  with  the  real  world  without ;  understood  of  no  one,  yet 
believing  himself  to  be  comprehended  Jby  all ;  punished  for  the 
very  actions  which  he  supposes  his  tyrants  to  have  commanded ; 
controlled  in  everything  which  he  thinks  it  his  duty  to  perform 
There  is  no  wish,  however  presumptuous ;  no  fancy,  however  mon- 
strous; no  action,  however  absurd;  no  crime,  however  heinous, 
that  his  delusion  cannot  create,  prompt,  and  justify."  Guy's 
Principles  of  Forensic  Medicine,  828. 

Without  pausing  here  to  distinguish  between  general  and  partial 
intellectual  mania,  I  may  say  that  the  great  distinguishing  feature 
of  both  consists  in  the  surrender  of  the  mind  to  hallucination  or 
delusion.  The  first  inquiry  here  is,  what  is  a  hallucination  or  de* 
lusion  which  is  sufficient  to  create  insanity  ?  Sir  John  NichoU  has 
defined  it  to  be  <«  a  belief  of  facts  which  no  rational  person  would 
have  believed."  This  has  been  objected  to  by  Lord  Brougham, 
as  giving  a  consequence  for  a  definition.  His  Lordship  ofiers  as 
a  substitute,  <«  A  belief  of  things  as  realities  which  exist  only  in 
the  imagination  of  the  patient."  This  is  still  more  objectionable. 
It  covers  the  hallucinations  of  the  sane  as  well  as  those  of  the 
insane.  Socrates  had  his  demon,  Luther  had  visits  from  the  prince 
of  darkness,  and  old  Ben  Jonson  saw  legions  of  devils  dancing 
around  his  great  toe.  But  neither  of  these  were  insane.  They, 
and  many  others  of  the  same  character,  were  conscious  that  what 
appeared  to  them  as  hallucinations  were  really  such,  and  not  the 
realities  to  which  their  minds  were  bound  to  render  allegiance. 
To  make  an  insane  hallucination  it  must  not  only  be  a  reality 
existing  only  in  the  imagination  of  the  patient,  but  it  must  also  be 
a  belief  which  to  him  is  ordinary  and  normal,  and  to  which  he  sui- 
renders  the  homage  of  his  actions. 

These  hallucinations  are  very  diversified.  The  late  Rev.  Simon 
Brown  for  many  years  before  his  death,  entertained  the  belief  that 
be  had  lost  his  rational  soul ;  that  it  had  gradually  perished,  leaving 
only  the  animal  life  remaining.  The  late  Rev.  Daniel  Haskell, 
for  many  years  President  of  the  University  of  Vermont,  enter- 
tained the  hallucination  that  he  was  dead,  since   some  definite 
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epoch  gone  by ;  that  it  was  in  some  other  world,  not  this,  he  for 
merly  lived ;  that  he  was  there  a  rebel,  and  that  hence  God  ha«i 
removed  him  into  another  state,  where  he  was  then  remainmg. 
although  it  was  a  wonder  and  a  mystery.  See  15  American 
Journal  of  Insanity,  137.  A  lunatic  at  Wartsburgh  snppo^ 
there  was  a  person  concealed  within  his  belly,  with  whom  he  heM 
frequent  communications.  Many  have  supposed  themselves  some 
distinguished  person,  as  Mahomet,  Louis  XIV.,  Jesus  Christ. 

The  important  legal  problem  here  is,  where  a  single  hallucina- 
tion, rendering  the  case  one  of  partial,  not  of  general  insanity, 
exists,  what  effect  is  it  to  have  upon  contracts  or  wills,  made  and 
executed  during  its  continuance?  Is  it  to  invalidate  all  contracts 
or  wills  so  made,  or  only  those  which  are  brought  within  the  sphere 
of  its  influence  ?  The  latter  was  once  clearly  settled  in  English  juris- 
prudence :  Dew  vs.  Clarh^  3  Addams  Rep.  79,  in  which  the  qnestion 
is  very  elaborately  considered  by  Sir  John  NichoU.  But  in  a  late 
case  occurring  in  1848,  that  of  Waring  vs.  Waring^  6  Moore  P. 
C.  Cases,  349,  Lord  Brougham,  before  the  Privy  Council,  delivered 
an  opinion  without  dissent,  as  the  judgment  of  himself.  Lord 
Langdale,  Dr.  Lushington  and  Mr.  T.  Pemberton  Leigh,  inaugu- 
rating a  totally  different  doctrine.  See  case  referred  to  in  Whar- 
ton and  Still^*s  Medical  Jurisprudence,  §  and  p.  17,  and  6  Americas 
Journal  of  Insanity,  308.  Lord  Brougham  says:  «(We  are  wrong 
in  speaking  of  partial  unsoundness;  we  are  less  incorrect  in  speak- 
ing of  occasional  unsoundness :  we  should  say  that  the  unsound- 
ness always  exists,  but  it  requires  a  reference  to  the  peculiar  topic, 
else  it  lurks  and  appears  not.  But  the  malady  is  there,  and  as  the 
mind  is  one  and  the  same,  it  is  really  diseased  while  apparently 
sound ;  and  really  its  acts,  whatever  appearance  they  may  pnt  on, 
are  only  the  acts  of  a  morbid  or  unsound  mind."  Thus  the  dogma 
of  the  mind's  being  a  single  general  power,  equally  capable  of  act- 
ing in  every  direction,  lies  at  the  foundation,  and  has  probably  pro- 
duced, as  its  fruits,  the  principle  asserted  in  this  case.  The  effect  of 
it  is  to  annihilate  partial  insanity ;  or  rather  to  transfer  partial  m\A 
general.  Thus  all  who  may  chance  to  be  laboring  under  an  halhi- 
oination  or  delusion  in  reference  to  a  particular  subject,  althongii 
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perfectly  sane  on  all  others,  is,  in  virtue  of  the  establishment  of 
this  principle,  to  be  deemed  legally  incompetent  to  act  at  all. 
This  seems  at  present  to  be  settled  law  in  England,  but  the  doc- 
trine of  <(  insane  on  one  point,  insane  on  all,"  must  certainly  dis- 
franchise multitudes  who  are  now  considered  competent  to  dis- 
charge all  the  business  relations  of  life. 

No  court  in  this  country  has  adopted  that  principle.  With  us 
the  establishment  of  a  particular  hallucination  destroys  the  legal 
capacity  of  acting  as  to  all  those  matters  to  which  the  hallucination 
relates ;  leaving  still  the  capacity  to  act  as  to  all  such  matters  as 
are  unaffected  by  it.  Whenever,  therefore,  an  act,  as  a  will  or  a 
contract,  is  sought  to  be  avoided  on  the  ground  of  partial  insanity, 
the  first  thing  to  be  done  is  to  establish  the  hallucination,  which 
must  be  entertained  as  true,  and  must  be  false  in  fact.  The  next 
is  to  trace  the  act  in  question  directly  to  the  hallucination,  either 
as  being  actually  produced  by  it,  or  so  intimately  connected  with 
it,  as  to  lead  to  the  presumption  that  it  never  would  have  occurred 
had  not  the  hallucination  existed :  Dean's  Medical  Jurisprudence, 
671. 

An  illustration  of  this  is  found  in  the  case  of  John9on  vs.  Moore^% 
SeirSj  1  Littell's  Rep.  871.  There  one  George  Moore,  in  the 
delirium  of  a  fever,  was  led  to  entertain  the  delusive  idea  that  his 
brothers  were  seeking  to  destroy  him.  The  idea  was  without  the 
shadow  of  a  foundation.  He  recovered  from  the  disease  but  the 
hallucination  still  remained,  and  under  its  influence  he  made  his 
will,  giving  all  his  property  to  others.  The  court  set  aside  thtj 
will. 

Another  point  of  considerable  difficulty  that  often  presents 
itself  is  the  establishment  of  a  Lucid  Intbrvaij.  This  question 
can  never  arise  except  in  those  cases  where  the  fact  of  mania  has 
been  once  established.  The  continuance  of  it  is  then  to  be  pre- 
sumed until  proof  of  a  state  of  sanity  is  offered.  The  medical 
profession  are  not  entirely  agreed  as  to  alternations  of  insanity 
and  reason.  The  possibility  of  their  occurrence,  however,  cannot 
well  be  doubted,  and  the  main  question  is  what  amount  of  proof 
shall  be  required  to  establish  the  fact  of  a  Lucid  Interval  such  as 
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the  law  requires  to  restore  legal  competency.  The  CbaDcellwr 
D'Aguesseau  in  the  case  of  the  Abbe  d'Orleans  (see  Evans'  Pothier 
on  Obligations,  Appendix,  579),  after  considerable  discussion,  saje: 
«( it  must  be,  not  a  mere  diminution,  a  remission  of  the  complaint, 
but  a  kind  of  temporary  cure,  an  intermission  so  clearly  marked, 
as  in  every  respect  to  resemble  the  restoration  of  health." 

The  English  Court  of  Chancery  have  substantially  adopted  the 
same  views.  In  the  Attorney-General  vs.  Parnthier^  8  Brows'i 
Chan.  Rep.  284,  Lord  Thurlow  says:  («By  a  perfect  interval,  1 
do  not  mean  a  cooler  moment,  an  abatement  of  pain  or  violence, 
or  of  a  higher  state  of  torture — a  mind  relieved  from  excessivt 
pressure ;  but  an  interval  in  which  the  mind,  having  thrown  off  the 
disease,  had  recovered  its  general  habit.*'  He  insists  that  the 
evidence  in  support  of  a  lucid  interval  should  be  as  strong  and 
demonstrative  of  such  fact  as  where  the  object  of  the  proof  is  to 
establish  derangement.  That  such  evidence  should  go  to  the  state 
and  habit  of  the  person,  and  not  to  what  might  be  disclosed  in  an 
accidental  interview,  or  to  the  circumstances  attending  a  particnltf 
act.  See  also  White  vs.  Driver^  1  Phil.  84,  and  Chroom  vs.  Thcmn, 
2  Hagg's  Eccl.  Bep.  483,  in  the  latter  of  which  the  doctrine  kid 
down  was  that  where  there  is  not  actual  recovery,  and  a  return  to 
the  management  of  himself  and  his  concerns,  by  the  unfortunate 
individual,  the  proof  of  a  lucid  interval  is  extremely  difficult. 

There  are  other  legal  investigations  as  to  the  mental  condition 
besides  those  relating  to  the  legality  of  a  particular  act.  Both  ii 
England,  and  in  most  of  the  United  States,  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo  can  at  any  time  issue  ont 
of  a  court  having  competent  jurisdiction,  the  object  of  which  is  to 
ascertain  whether  the  individual  mentioned  in  it  is,  or  is  not 
capable  of  the  management  of  his  estate.  The  alleged  cause  of 
incapacity  may  arise  either  from  mental  unsoundness,  or  from 
habitual  drunkenness.  It  is  a  proceeding  instituted  on  the  pan 
of  the  friends  of  the  alleged  lunatic,  and  if  successful,  results  in 
the  appointment  of  a  committee  of  the  person  and  estate,  who  is. 
or  are.  legally  authorized  to  act  for  him  in  all  matters  relating  to 
his  estate.     The  writ  issues  to  certain  named  commissioners,  who 
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are  directed  by  means  of  a  jury  to  inquire  into  and  find  tbe  fact 
as  to  capacity,  and  to  return  their  inquiaition  to  the  court  out  of 
which  it  issued. 

A  point  of  much  importance  has  arisen  here  as  to  whether  the 
finding  must  be  limited  to  the  fact  of  lunacy,  and  the  incapacity 
consequent  toereupon,  or  whether  it  may  relate  to  incapacity 
generally,  such,  for  instance,  as  may  arise  from  old  age  and  mere 
mental  weakness.  In  Ex  parte  Barndey^  8  Atk.  168,  a  commis- 
sion issued  to  inquire  whether  Barnsley  was  a  lunatic,  and  the 
inquisition  found  that  from  weakness  of  mind  he  was  incapable  of 
governing  himself  and  his  estate.  Lord  Hardwicke  held  that  the 
inquisition  must  be  quashed  for  insufiBciency,  in  that  it  had  not 
found  the  fact  of  lunacy.  The  same  doctrine  was  subsequently 
declared  in  Lord  Donegal's  Caee^  2  Yesey  407.  A  deviation  from 
this  strict  rule  is  made  by  Lord  Eldon  in  6  Yesey  273,  in  which 
he  says  it  is  sufficient  that  the  party  is  ineapable  of  managing  his 
own  affairs.  The  subject  also  underwent  further  investigation  in 
Jtidgeway  vs.  Darwiuy  8  Yesey  65,  and  in  Ex  parte  Oranmerj  12 
Yesey  445.  Lord  Erskine  held  that  the  jurisdiction  of  the  Chan- 
cellor embraced  cases  of  imbecility  resulting  from  old  age,  sickness, 
or  other  causes.  The  question  he  said  was  whether  the  party  had 
become  mentally  incapable  of  managing  his  affairs. 

In  the  courts  of  New  York  the  point  has  several  times  been 
presented,  as  In  the  matter  of  Barker^  2  Johns.  Chan.  Kep.  282, 
Jn  the  matter  of  Wendell^  1  Johns.  Chan.  Rep.  600,  and  In  the 
tnatter  of  Mason^  1  Barbour's  Shpreme  Court  Rep.  436,  in  which 
is  very  fully  sustained  the  sufficiency  of  an  inquisition  finding  the 
person  of  unsound  mind  and  mentally  incapable  of  managing  his 
affairs. 

Under  these  rulings  of  the  Courts  it  is  obvious  that  every  species 
of  mental  alienation,  with  the  exception  perhaps  of  the  moral  or 
impulsive  kind,  may  come  up  for  consideration  in  these  proceed- 
ings. In  cases  of  preternatural  defect  in  the  power  of  mental 
manifestation,  it  may  in  most  cases  be  easy  to  determine.  The 
difficult  cases  are  those  of  hallucination  or  delusion,  where  it  is  of 
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a  character  interfering  little,  if  at  all,  with  the  ordinary  pursuits 
of  life.     The  points  to  be  ascertained  in  such  case  are 

1.  What  is  the  special  hallucination  entertained?  what  its  pecn- 
aar  nature  and  character  ?  what  its  range  of  object,  and  the  limits 
within  which  it  operates  ? 

2.  How  does  the  hallucination  affect  the  ordinary  business  pur* 
suits  of  life  ?  Does  it  so  absorb  the  action  of  the  mental  faculties 
as  to  prevent  them  from  being  sufficiently  occupied  in  the  plans 
and  purposes  of  life  ?  Is  it  of  a  character  to  lead  to  profitless 
investments  of  capital  ?  Does  it  in  any  way  tend  to  interfere  with 
life's  ordinary  avocations  so  far  as  to  prevent  them  from  being 
reasonably  followed  and  attended  to  ?  Does  it  render  the  party 
incapable  of  managing  his  own  affairs,  so  far  that  they  are  likelj 
to  suffer  materially  in  consequence  of  it  f  If  so,  the  inquisition 
should  return  him  a  lunatic.  But  if  it  be  of  a  character  such  as 
little,  if  at  all,  affects  his  ordinary  business ;  leaving  him,  for  all 
business  purposes,  the  self-direction  of  his  affairs,  he  may  still  be 
left  in  the  possession  of  his  own  property,  allowing  his  own 
volition  to  stand  as  a  reason  for  his  actions.  A.  D. 


JURY  TRIALS. 

BIGHT  TO  DISCHARGE  FOR  DISAGREEMENT ;  EFFECT  OF  DISCHARGE, 
IN  CRIMINAL  CASES.  THE  ALLEGED  PRACTICE  OF  CARTING  JURIES, 
IN  ENGLAND,  QUESTIONED  BT  LORD  LTNDHURST.  THE  AMERICAN 
AND  ENGLISH  CASES  CONSIDERED. 

The  question  has  lately  been  raised  in  England  in  regard  to  the 
effect  of  discharging  the  jury,  in  criminal  cases.  This  subject  was 
much  doubted  and  discussed,  at  the  American  Bar,  not  many  years 
since,  but,  of  late,  there  seems  to  have  been  a  pretty  general 
acquiescence  in  the  right  of  the  courts  to  discharge  juries,  in  their 
discretion,  and  we  are  not  aware  that  any  distinction  has  obtained 
of  late,  in  regard  to  the  right  to  exercise  that  discretion,  in  ordi- 
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Dary  criminal,  as  well  as  in  civil  causes.  The  distinction  may  have 
been  urged,  at  the  bar,  in  argument,  and  it  may  have  been  adopted 
by  the  courts,  in  some  cases ;  but  we  have  no  such  in  mind.  In 
the  following  cases,  the  discharge  of  the  jury  in  a  criminal  case  is 
4eld  to  be  matter  of  discretion  with  the  court :  The  People  vs.  Chreenj 
18  Wendell  55 ;  People  vs.  Denton,  2  Johns.  Cas.  275 ;  People  vs. 
OleoU,  Id.  801 ;  Hects^  vs.  State^  2  Miss.  R.  166.  We  shall  recur 
to  this  point  again. 

But  the  English  courts,  of  late,  have  had  this  matter  more  than 
once  under  consideration,  and  the  views  there  entertained  seem  to 
be  somewhat  at  variance  with  the  general  practice  in  this  country, 
as  stated  above.  In  Regina  vs.  Charlestvorth^  1  B.  &  S.  460, 
where  the  respondent  was  indicted  for  bribery  at  an  election  for 
member  of  parliament,  at  the  trial  before  Hill,  J.,  the  principal 
witness  for  the  crown  refused  to  give  evidence,  and  was  committed 
for  contempt  of  court.  The  counsel  for  the  crown  moved  the  judge 
to  postpone  the  trial  and  discharge  the  jury,  as  it  was  impossible 
for  them  to  proceed,  without  the  testimony  of  the  witness  now 
committed  for  refusal  to  testify.  The  motion  was  opposed,  on  the 
ground  that  the  court  had  no  such  discretion.  Hill,  J.,  after  con- 
sulting with  Keating,  J.,  said  he  had  determined  to  discharge  the 
jury,  and  postpone  the  trial,  and  should  place  the  fact,  with  the 
reason  for  it,  upon  the  record;  that  it  might  be  determined, 
whether  he  had  such  power,  and  added,  « If  he  had  the  power,  he 
ought  to  exercise  it,  where  a  witness  had  wilfully  tampered  with 
the  ends  of  justice."  A  rule  for  discharging  the  respondent  having 
been  obtained,  it  was  argued  at  very  great  length  by  several 
counsel  on  each  side,  and  a  large  number  of  authorities,  both 
ancient  and  modem,  many  of  them  of  the  most  conflicting  character,^ 
were  cited.  The  judges  of  the  King's  Bench  took  time  to  consider, 
and  ultimately  delivered  judgments,  seriatim,  and  of  a  very  elabo- 
rate character. 

Upon  the  general  question  of  the  effect  of  the  judge  discharging 
the  jury,  in  a  case  of  misdemeanor,  improperly,  and  against  the 
will  of  the  respondent,  after  the  trial  had  begun,  the  court  came  te 
the  conclusion,  that  it  did  not  entitle  the  respondent  to  be  dis- 
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charged  also,  as  upon  a  virtaal  acquittal.  This  would  seem  to  be 
the  only  rational  conclnsion  in  regard  to  the  question ;  the  only 
wonder  is,  that,  at  this  late  day,  it  could  have  been  brought  w 
seriously  in  question  before  that  court.  But  there  is  some  ground 
of  surprise,  as  it  seems  to  us,  that  the  court  there  should  ha?fi 
considered  that  the  exercise  of  such  a  discretion,  in  the  particnltr 
case,  was  not  warranted,  «  unless,  perhaps,  it  could  be  shown  thst 
the  absence  of  evidence,"  on  the  part  of  the  prosecution,  "wm 
occasioned  by  collusion  between  the  witness  and  the  accused." 
This  remark  may  apply,  with  considerable  force,  to  the  general 
right  of  asking  to  have  the  jury  discharged,  on  the  ground  of  the 
unexpected  absence  of  a  material  witness,  after  the  trial  began; 
but  if  such  defect  of  evidence  was  the  result  of  causes  wholly 
beyond  the  control  of  the  utmost  watchfulness  on  the  part  of  the 
prosecution,  as  if  a  witness  was  suddenly  smitten  with  severe  sick- 
ness, coming  into  court,  or  waiting  his  turn,  in  court,  or  had  gone 
out  of  court,  in  defiance  of  the  subpoena,  or,  as  in  the  case  before 
the  court,  obstinately  refused  to  give  evidence ;  it  would  certainly 
savor  of  unwonted  strictness  and  severity,  to  discharge  the  re- 
spondent, before  it  could  be  known  what  was  the  cause  of  the 
defect  of  evidence,  or  whether  it  was  likely  to  be  soon  removed, 
or  not. 

The  decision  of  the  main  question  here  is  in  accordance  with 
that  of  the  Central  Criminal  Court,  in  Regina  vs.  Davidson,  3 
F.  ft  F.  251.  In  the  last  case,  which  was  an  indictment  for  » 
indecent  assault,  the  respondent  pleaded,  that  he  ought  not  to  be 
further  prosecuted,  because  he  had  been  once  tried  for  the  ssme 
ofiFence  and  the  jury  discharged.  To  this  it  was  replied,  on  the 
part  of  the  crown,  "  that  the  jury  having  deliberated  for  a  long 
space  of  time,  and  being  unable  to  agree,  were  discharged  by  the 
court  in  the  exercise  of  its  discretion."  The  court  held  thepk^ 
bad. 

But  in  the  trial  of  the  case  of  Regina  vs.  Oltartegwarth^  Croiap- 
ton,  J.,  made  some  very  pertinent  remarks  in  regard  to  a  practiee, 
which  has  become  a  serious  cause  of  embarrassment  in  the  aduufi- 
.stration  of  justice,  upon  both  sides  of  the  Atlantic,  within  theli^ 
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few  years  (1  B.  k  S.  528),  as  follows :  <<  I  think  that  the  practice 
of  discharging  the  jury,  too  soon,  is  objectionable.  It  is  said  they 
flhoald  be  discharged,  if  the  judge  sees  that  they  are  not  likely  to 
agree.  I  think  we  should  take  some  mean  course.  It  is  a  dan- 
gerous thing  to  say  that  the  jury  should  be  discharged,  in  a  certain 
time,  or  in  a  few  hours.  I  think  that  they  should  be  kept,  not  to 
coerce  them,  but  for  such  a  time,  as  that  they  should  not  be  able 
to  say,  « We  need  not  agree  in  a  verdict ;  we  will  wait  for  such  a 
time  and  then  we  shall  be  discharged.'  Therefore  I  do  not  repro- 
bate the  old  practice  of  confining  a  jury  for  a  reasonable  time. 
Confining  them  without  meat,  drink,  and  fire,  and  exposing  them 
to  hunger,  thirst,  and  cold,  is  a  barbarous  relic  of  ancient  times, 
and  should  be  got  rid  of.  But  I  think  they  should  be  kept  a 
reasonable  time,  so  that  they  may  not  wait  for  their  discharge,  in 
order  to  avoid  giving  a  verdict  unpleasant  to  their  feelings." 

The  question  in  regard  to  the  effect  of  discharging  the  jury,  in 
cases  of  felony  and  treason,  seems  not  to  have  been  settled  in  the 
English  courts.    But  in  the  case  of  Oonufay  and  Lynch  vs.  Regina^ 

7  Irish  Law  Rep.  149,  which  was  a  case  of  felony,  it  was  decided, 
Hkree  judges  against  one,  that  the  discharge  of  the  jury,  by  a 
Mngle  judge,  in  such  a  case,  might  be  pleaded  in  bar  to  a  future 
indictment  for  the  same  offence.  But  it  seems  to  be  the  general 
roice  of  all  the  early  law  writers,  in  England,  and  the  admitted 
tradition  of  the  law,  «<  that  a  jury  sworn  and  charged  in  a  capital 
case,  cannot  be  discharged,  (without  the  prisoner's  consent,)  till 
they  have  given  a  verdict.  And  notwithstanding  some  authorities 
to  the  contrary  in  the  reign  of  King  Charles  II.,  this  hath  been 
beld  for  clear  law,  both  in  the  reign  of  King  James  II.  and  sinco 
;he  revolution :"  2  Hawk.  PI.  Or.  Ch.  47,  §  1 ;  Co.  Litt.  227  b ;  8 
[list.  110.     And  by  some  of  these  ancient  authors  the  same  rule 

8  eittencled  to  all  felonies.  What  is  here  intended  by  «<  charged'* 
"Bfera  to  the  oommitting  the  prisover  to  the  jury  for  trial,  which 
iras,  And  probably  is  now,  done  in  a  formal  manner,  in  the  English 
foufto,  at  the  beginning  of  every  trial  for  felony,  and  has  no 
reference  to  the  suttiliitig  up  of  the  judge.  But  Lord  Hale,  2 
L  PL  Or.  294^  295,  lays  it  down^  as  every  day  praotioe  in  the 
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English  courts,  to  discharge  the  jury,  after  the  trial  had  advaneeJ 
so  far  as  clearly  to  indicate  to  the  court,  the  atrocious  guilt  of  tbe 
prisoner  and  the  probable  existence  of  further  evidence,  showing 
such  guilt ;  and  order  a  trial  at  a  future  term.  3  Bac.  Ab.  tit 
"Juries,"  Letter  G.  769. 

We  have  before  incidentally  alluded  to  the  American  rule  upon 
this  subject,  that  in  ordinary  criminal  cases,  not  above  the  grade 
of  misdemeanor,  it  rests  in  the  sound  discretion  of  the  court  when 
they  will  discharge  the  jury,  and  order  a  new  trial,  either  imm^ 
diately  or  at  a  future  term.  These  questions  have  often  arisen  ii 
regard  to  discharging  a  single  juror,  who  was  disqualified  from 
further  acting  in  the  case,  either  on  account  of  some  disability 
occurring  during  the  trial,  or  of  one  existing  but  not  brought  to 
the  knowledge  of  the  court,  before  the  juror  was  impannellei 
This  was  so  ruled  in  People  vs.  Daman,  13  Wendell  361.  This 
was  questioned  in  Q-arrat  vs.  Garraty  4  Teates  244,  and  in  iSbtc 
vs.  Williams^  3  Stew.  454.  And  in  Etnes  vs.  The  StaU,  8 
Humph.  R.  597,  it  is  decided,  that  if  the  court  discharge  a  singW 
juror  after  he  has  been  designated  for  the  trial  of  a  criminal  ease^ 
without  legal  grounds,  the  respondent  will  be  entitled  to  a  vetm 
de  novo.  But  this  may  be  legally  done,  on  account  of  physieil 
inability  in  the  juror  to  act  in  the  trial :  6  Humph.  B.  249. 

But  many  of  the  American  courts  hold,  that  in  capital  cases  it 
is  no  sufficient  ground  for  discharging  the  jury,  without  the  eoD- 
sent  of  the  respondent,  that  the  jury  are  unable  to  agree  upon  a 
verdict ;  and  that  if  the  jury  is  so  discharged,  it  is  a  bar  to  any 
further  prosecution  for  the  offence :  CommonweaUh  vs.  Chuj  S 
Rawle  498;  State  vs.  JEphraim,  2  Dev.  &  Batt.  162;  OamnMh 
wealth  vs.  Oookj  6  S.  &  R.  577 ;   Williams^s  Oaee,  2  Grattan  567. 

Many  of  these  cases,  however,  hold  that  where  there  is  an  in- 
vincible necessity  for  discharging  the  jury,  a  necessity  which  may 
fairly  be  said  to  be  beyond  and  above  the  control  of  any  men 
human  agency,  both  in  its  inception  and  its  progress,  and  which 
precludes  absolutely  the  attainmen^^of  a  verdict,  the  jury  must  te 
discharged,  even  in  capital  catfses,  and  that  such  dischar^  is  d» 
bar  to  further  prosecution  for  the  same  offence :  OommonweaUk  n. 
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Olue^  9upra;  State  vs.  Uphraim^  supra.    In  this  last  case,  Ruffin, 
C.  J.,  said :  «<  The  jury  cannot  be  discharged  without  the  personal 
consent  of  the  accused,  but  for  some  evident,  urgent,  overwhelming 
necessity,  arising  from  matter  accruing  during  the  trial,  and  which 
was  beyond  human  foresight  or  control ;  and,  generally  speaking, 
such  necessity  must  be  set  forth  in  the  record :  Spier* s  Case^  1 
Dev.  491,  in  which  Taylor,  0.  J.,  says,  «  That  all  the  exceptions 
ought  to  be  confined  to  those  cases  of  extreme  and  positive  neces- 
sity which  are    dispensed  by  the  visitation  of  God;    and  which 
cannot  by  any  contrivance  of  man  be  made  the  engines  of  obstruct- 
ing that  justice,  which  the  safety  of  all  requires  should  be  done  to 
the  state."     In  Commonwealth  vs.  Cltie^  supra^  Gibbon,  G.  J., 
said :  «<  The  court  may  discharge  the  jury  of  a  prisoner  capitally 
indicted,  only  in  case  of  absolute  necessity,  to  establish  which  it 
is  necessary  that  there  be  some  other  ingredient  beside  mere  in- 
ability to  agree."     In  the  case  of  United  States  vs.  Haskell  and 
FraneoiSy  4  Wash.  G.  G.  R.  402,  it  is  held,  that  insanity  in  one  of 
the  jurors,  appearing  after  the  jury  had  been  kept  together  three 
days,  and  more  than  twenty-four  hours  without  refreshment,  was 
good  ground  for  discharging  the  jury  in  a  capital  cause,  and  that 
such  discharge  of  the  jury  is  in  the  discretion  of  the  court,  and  is 
no  bar  to  further  prosecution.     In  this  cause  the  grounds  of  the 
discharge  of  the  jury  were  entered  in  form  upon  the  record.  . 

In  the  case  of  United  States  vs.  Perez^  9  Wheaton  R.  579,  it  is 
decided,  that  the  discharge  of  a  jury  from  giving  a  verdict  in  a 
capital  cause,  without  the  consent  of  the  prisoner,  the  jury  being 
onable  to  agree,  is  not  a  bar  to  a  subsequent  trial  for  the  same 
offence.  Stobt,  Justice,  said  :  «<  The  prisoner  has  not  been  con- 
noted or  acquitted,  and  may  be  again  put  upon  his  defence.  We 
think,  in  all  cases  of  this  nature,  the  law  has  invested  courts  of 
justice  with  the  authority  to  discharge  a  jury  from  giving  any 
rerdict,  whenever,  in  their  opinion,  taking  all  the  circumstances 
into  consideration,  there  is  a  manifest  necessity  for  the  act,  as  the 
snds  of  public  justice  would  otherwise  be  defeated." 

And  in  The  People  vs.  Q-oodwin^  18  Johns.  R.  188,  it  was  de 
nded,  that  in  cases  of  felony  or  misdemeanor,  if  the  jury,  after 
Vol.  10.— 84 
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deliberating  so  long  as  to  exclude  all  reasonable  ezpeotation  tint 
they  will  be  able  to  agree  in  a  verdict,  <<  unless  compelled  to  do  so 
by  famine  or  exhaustion/'  are  discharged,  it  will  be  no  bar  to  fur- 
ther prosecution  for  the  same  offence.  In  this  case  the  jury  had 
been  out  seventeen  hours,  and  were  discharged  within  half  an  hov 
of  the  time  when  by  law  the  court  was  bound  to  close  its  session. 
In  the  case  of  People  vs.  Gfreetij  18  Wendell  55,  the  same  mk 
was  applied  to  a  similar  case,  except  that  the  jury  were  dischai^d 
after  one-half  hour's  deliberation,  and  when  there  was  no  restric- 
tion in  regard  to  the  time  of  adjournment  of  the  court,  it  being 
regarded  as  a  matter  absolutely  within  the  discretion  of  the  court 
The  same  view  is  taken  in  CammonweaUh  vs.  Bowden,  9  Mass.  B. 
494.  The  jury  here  had  <<  been  confined  together  during  part  of 
a  day,  and  a  whole  night,  and  returned  into  court  and  informed 
the  judge,  that  they  had  not  agreed  upon  a  verdict,  and  that  it 
was  not  probable  they  ever  could  agree."  One  of  the  jurors  was 
accordingly  withdrawn,  and  the  panel  discharged,  and  the  prisoner 
tried  again,  by  another  jury,  during  the  same  term,  and  convicted, 
and  the  question  came  up  on  motion  in  arrest  of  judgment.  And 
in  Commonwealth  vs.  Purehaee^  2  Pick.  B.  521,  on  a  capital  trial, 
the  jury  were  discharged,  after  a  deliberation  of  eighteen  boon, 
it  appearing  to  the  court  that  there  existed  a  difference  of  opiaion 
among  them  upon  the  evidence,  which  any  further  deliberation 
would  have  no  tendency  to  remove,  and  it  was  held  no  bar  to  for* 
ther  prosecution,  and  the  prisoner  T^as  subsequently  tried  and  con- 
victed of  manslaughter,  and  it  was  held  a  good  conviction. 

It  is  well  settled,  in  the  American  courts,  that  one  cannot  be 
said  to  have  been  put  in  <^  jeopardy  of  life  or  limb,"  within  tke 
meaning  of  the  United  States  constitution,  unless  he  has  been 
either  convicted  or  acquitted  of  the  offence,  so  that  the  facts  will 
sonstitute  a  good  plea  of  auterfois  acquit^  or  OMUrfoie  c^mwidi 
which  is  only  true,  when  there  was  both  verdict  and  jadgneat 
shown :  4  Black.  Gomm.  885 ;  1  Ghitty  Grim.  Law  372 ;  Wa» 
INQTON,  J.,  in  United  States  vs.  EaeheUj  mipra\  Spsrobe,  0.  Ji 
m  The  People  vs.  Q-oodmn^  supra* 

The  cane  of  United  States  vs.  GooUdge^  2  QaUison  864,  i$  jn 
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eiselj  the  same  .case  in  principle,  m  the  late  English  esse  of  Regina 
VB.  Oharleifimthj  supray  being  a  case  of  penalty  or  misdemeanor, 
and  an  indispensable  witness  for  the  prosecution  being  committed 
by  the  court  for  contempt,  in  refusing  to  give  testimony,  and  the 
jury  discharged,  and  the  cause  postponed.  Mr.  Justice  Stort 
held,  as  Hill,  J.,  did  in  the  English  case,  that  this  was  good  ground 
for  postponing  the  trial,  and  discharging  the  jury.  On  this  point, 
it  Beems  to  us,  the  decision  of  these  judges  is  more  in  consonance 
with  reason  and  principle  than  that  of  the  King's  Bench,  that  it 
was  not  good  ground  for  postponing  the  trial.  But  both  decisions 
concur  in  the  legal  effect  of  such  postponement,  that  it  is  no  bar 
to  further  prosecution,  being  in  the  discretion  of  the  court. 

The  American  cases  seem  to  agree  in  one  respect,  that  a  jury 
cannot  be  discharged,  in  a  capital  case,  and  ought  not  to  be  in  any 
criminal  case,  except  upon  the  strict  ground  of  necessity.  But 
there  is  not  the  same  concurrence  in  regard  to  the  matter  resting 
altogether  in  the  discretion  of  the  court  before  whom  the  trial  is 
had,  and  not  being  subject  to  rerision  upon  errors.  Th«  English 
courts  concur  with  the  majority  of  the  American  courts,  that  the 
question  of  necessity  is  one  of  fact,  and  that  the  decision  of  the 
court  before  whom  the  question  first  comes  is  final.  This  seems 
to  us  the  only  practicable  rule  upon  the  subject.  For  the  disagree* 
ment  of  a  jury,  which  ought,  we  think,  in  all  cases,  ciril  or 
criminal,  to  be  regarded  as  not  being  one  of  necessity  for  a  diV 
(charge,  until  pushed  to  the  utmost  limit  of  reasonable  hope,  or 
Bntil  the  jury  become  desperate,  and  incapable  of  further  eflTort, 
irithout  unreasonable  pressure  and  constraint,  may  nevertheless 
become  a  cause  of  real,  infallible  necessity,  as  much  as  sickness  or 
Bsanity;  and  it  must  then  be  treated  in  the  same  manner  as  any 
>ther  necessity,  and  the  court  before  whom  the  trial  is  had  is  the 
mly  proper  tribunal  to  determine  this  necessity,  and  their  decision 
cannot  be  reversed  on  error,  because,  in  the  nature  of  things,  it  is 
mpossible  to  state  all  the  facts  and  circumstances  in  the  case,  pre- 
tisely  as  they  appear  in  the  court  below.  The  discharge  of  the 
jury,  therefore,  in  a  criminal  cause,  ought  not  to  be  regarded  as  a 
mr  to  further  prosecution,  unless  it  appear  dearly  that  it  was  for 


Digitized  by  VjOOQIC 


582  J^^Y  TRIALS. 

insufficient  reasons,  and  when  no  legal  necessity  existed  in  tbf 
case  for  such  a  course,  as  was  held  in  State  vs.  Waterhouse^  Mart 
&  Yerg.  278. 

Some  curious  discussions  have  lately  arisen  in  England  and 
Ireland,  in  the  cases  already  named,  and  in  a  debate  in  the  House 
of  Lords  in  which  Lord  Lyndhurst  took  part,  in  regard  to  the  fact 
of  the  jury  having  even  been  carted  about  the  circuit,  afi  matter  of 
indignity  to  them,  by  way  of  punishment  for  not  performing  their 
duty,  as  it  has  been  alleged  was  done  in  ancient  times  in  those 
countries.  His  lordship  insists  that  no  such  thing  ever  occurred  in 
England,  although  it  is  admitted  to  have  occurred  in  Ireland 
within  the  memory  of  man,  but  that  the  tradition  arose  from  the 
misconstruction  of  the  abbreviation  <<en  charr."  which  reallj 
meant  a  covered  wagon  instead  of  an  open  cart,  and  that  the  jury 
were  carried  along  with  the  judge  of  the  circuit,  in  the  usual  and 
most  comfortable  mode  of  travel  in  that  day,  in  order  to  give  them 
more  ample  opportunity  to  digest  the  case,  and  ultimately  to  come 
to  an  agreement !  We  have  no  confidence  in  these  modern  glosses 
upon  ancient  traditions.  The  text  is  far  more  reliable  than  the 
commentary.  But  all  must  rejoice  that  such  a  barbarous  practice 
is  not  only  discontinued,  but  that  the  disfavor  with  which  it  is  now 
viewed  is  fast  bringing  the  belief  of  its  former  existence  into 
question. 

We  should  venture  to  say  more  in  regard  to  the  policy  of  dis- 
charging juries  in  cases  committed  to  them,  both  civil  and  crimintl, 
after  a  short  consultation,  and  the  assurance  of  the  foreman,  tbtt 
they  will  hot  be  likely  to  agree,  if  we  supposed  it  would  be  useful 
We  believe  this  practice  to  be  a  vicious  one  every  way,  and  that  it 
has  done  more  than  any  one  thing  else,  to  bring  jury  trials  inte 
disrepute,  in  this  country.  And  when  it  is  considered  that  the 
law  nowhere  provides  for  any  such  thing  as  the  discharge  of  a  jury, 
for  disagreement,  and  that  the  practice  has  grown  up  oat  of  the 
necessities  incident  to  that  mode  of  trial,  we  must  all  feel,  that 
such  a  practice,  resting  upon  mere  necessity,  « which  knows  ae 
law,"  should  be  carefully  restricted  within  the  narrowest  Hmiti 
possible.  And  we  think  the  discharge  of  the  jury  ought  not  to  be 
referred  to  the  consent  of  the  parties^  exclusively,  as  was  former^ 
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tlie  practice  in  the  American  courts  to  a  great  extent.     This 
practice  enables  the  parties  to  control  the  business  of  the  courts, 
in  important  particulars,  in  regard  to  which  other  suitors  have  an 
important  interest.     And  it  enables  the  parties  to  bid  against  each 
other  in  open  court,  often,  for  showing  deference  and  indulgence 
to  the  opinions  and  feelings  of  the  jurors,  which  is  an  undignified 
and  unworthy  practice,  and  one  not  to  be  encouraged.     The  judge 
should  hold  all  these  matters  under  his  own  control,  and  if  he  is 
fit  for  his  place,  he  will  do  it,  with  a  firm  but  gentle  hand,  so  that 
the  course  of  justice  will  be  quiet  and  easy,  but  ever  onward ;  so  that 
it  will  soon  come  to  be  the  feeling  of  every  one  about  him  that  the 
business  must  be  finished,  and  that  it  is  just  as  likely  to  be  well 
done,  by  the  first  jury,  as  any  other,  and  that  as  the  law  has 
established  this  mode  of  trial,  requiring  the  unanimous  verdict  of 
twelve  men,  it  expects  compromise  and  concession,  and  that  such 
qualities  of  mind,  instead  of  being  evidence  of  mental  imbecility, 
are  more  creditable  on  the  score  of  wisdom  and  judgment,  than 
that  dogged  obstinacy  of  opinion,  which  is  more  commonly  the 
result  of  weakness,  or  inexperience,  than  of  anything  else.     We 
do  not  believe  there  would  occur  the  necessity  of  discharging  a 
jury,  one  time  in  a  thousand,  if  the  courts  had  the  capacity  to 
make  the  bar,  and  the  public,  comprehend  and  feel,  that  such  a 
result,  instead  of  being  creditable  to  any  one,  evinced  great  want 
of  capacity  in  the  jury  as  well  as  the  court,  and  reflected  no 
special  credit  upon  the  counsel.     But  as  long  as  those  concerned 
in  the  trial  of  causes  are  content  with  trying  to  try  causes,  and 
feel  themselves  in  no  manner  discredited  by  such  a  result,  by  the 
failure  to  accomplish  any  good,  the  evil  will  be  likely  to  continue. 
But  if  the  evil  should  increase  in  the  same  ratio  it  has  done  for 
some  years  past,  it  would  soon  render  jury  trials  unendurable,  and 
drive  them  out  of  practice,   as  it  already  has  done,  to  a  great 
extent,  in  some  localities.     And  this  is  a  result  which  all  well- 
wishers  to  the  jurisprudence  of  the  country  should  deprecate. 
For,  with  all  its  evils,  the  jury  trial,  even  in  civil  actions,  is  an 
important  security  to  the  peace  and  good  order  of  any  country,  so 
perfectly  free  from  governmental  constraint  as  America  has  thus 
far  been.  I.  F.  B. 
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In  the  New  York  Court  of  Appeals. 

THE  PEOPLE,  ex  rel.    HACELBT,  VS,   KELLY,  ETC., 
AND  MATTER  OF  ANDREW  J.  HACKLE7. 

The  Constitution  (Art.  l,  {  6,)  does  not  protect  a  witness  in  a  criminal  proeeeotiM 
against  another,  from  being  compelled  to  gire  testimony  which  implicates  bin 
in  a  crime,  when  he  has  been  protected  by  statute  against  the  use  of  sndi 
testimony  en  his  own  trial. 

Ihat  the  information  thus  elicited  facilitates  the  discoTery  of  other  evidence  bj 
which  the  witness  may  be  subsequently  couTicted,  is  an  incidental  oonsequeaet 
against  which  the  Constitution  does  not  guard  him.  Its  prohibition  is  simply 
against  his  being  required  to  give  evidence  where  he  himself  is  upon  trial. 

The  refusal  of  a  witness  to  answer  a  proper  question  before  a  grand  jury,  if 
punishable  as  a  contempt  under  the  statute  (2  R.  S.,  p.  534,  {  1,  p.  735,  {  14), 
as  committed  in  a  proceeding  upon  an  indictment. 

When  the  refusal  was  reported  by  the  grand  jury  to  the  court  in  the  presence  of 
the  witness,  who  did  not  deny  but  justified  the  same,  and  reiterated  the  refassl, 
Jie  contempt  is  one  **  in  the  immediate  view  and  presence  of  the  court,"  and  bo 
affidavit  or  further  evidence  is  requisite  to  a  commitment. 

The  appellate  court,  before  which  the  propriety  of  a  commitment  for  contempt  is 
brought  by  certiorari,  or  even  collaterally  on  habeas  corpus,  is  bound  to  discharge 
the  prisoner  where  the  act  charged  as  criminal  is  necessarily  innocent  er 
justifiable,  or  where  it  is  the  mere  assertion  of  a  constitutional  right. 

The  abjudication  of  the  court  in  which  the  alleged  contempt  ooenrred,  white 
conclusive  that  the  party  committed  the  act  whereof  he  was  convicted,  aad  ef 
its  character  when  that  might,  according  to  the  circumstances,  be  meritorioBi 
or  criminal,  cannot  establish  as  a  contempt  that  which  the  law  entitled  tbi 
party  to  do. 

The  first  of  these  cases  is  an  appeal  from  a  judgment  of  tkt 
Supreme  Court,  by  which  Hacklej,  the  relator,  was  remanded  to 
the  custody  of  the  sheriff,  after  a  hearing  of  his  case  upon  a  retnn 
to  a  writ  of  habeas  corpus^  issued  at  his  instance  to  the  said 
sheriff.  The  other  is  an  appeal  from  the  judgment  of  the  same 
court,  dismissing  a  certiorari  which  Hacklej  had  procured  to  be 
issued  to  the  Court  of  General  Sessions  of  the  city  and  county  of 
Now  York,  to  review  an  order  of  tliat  court,  adjudging  him  guilty 
of  a  criminal   contempt,  and  to  be  imprisoned  there  for  the  terfl 
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>f  thirty  days ;  from  which  imprisonment  it  was  also  the  purpose 
of  the  habeoM  earptts  to  relieve  him.  The  object  of  the  proceeding 
in  both  cases  was  to  determine  the  legality  of  t&e  conviction  of 
Hackley  for  a  contempt. 

The  record  of  the  Court  of  Sessions,  set  oat  in  the  return  to  the 
habeas  corpus  and  in  the  return  to  the  eertiararij  was  as  follows : 
At  a  court  of  general  sessions  of  the  peace,  holden  in  and  for  the 
city  and  county  of  New  York,  Ac,  April  31,  1861.  Present, 
JoRVi  T.  Hoffman,  Recorder.  In  the  matter  of  Andr^  J. 
Hackley. 

The  grand  jury,  heretofore  in  due  form  selected  drawn,  sum- 
moned, and  sworn  to  serve  as  grand  jurors,  to  serve  in  the  court 
of  general  sessions  of  the  peace,  in  and  for  the  city  and  county 
of  New  York,  come  into  court  and  make  complaint  by  and  through 
their  foreman,  theretofore  duly  appointed  and  sworn,  that  Andrew 
J.  Hackley,  after  being  duly  summoned  and  sworn,  as  prescribed 
by  law,  as  a  witness  in  a  certain  matter  and  complaint  pending 
before  such  grand  jury,  whereof  they  had  cognisance  against 
certain  aldermen  and  members  of  the  common  council  of  the  city 
of  New  York,  for  feloniously  receiving  a  gift  of  money,  under  an 
agreement  that  their  votes  should  be  influenced  thereby  in  a 
matter  then  pending  before  said  aldermen  and  members  of  the 
common  council  in  their  official  capacity,  did  then  and  there 
refuse  to  answer  the  following  legal  and  proper  interrogatory, 
propounded  to  him,  the  said  Andrew  J.  Hackley,  to  wit :  «  What 
did  you  do  with  the  pile  of  bills  received  from  Thomas  Hope,  and 
which  he  told  you  amounted  to  fifty  thousand  dollars?"  And  tho 
said  Andrew  J.  Hackley  then  and  there,  instead  of  answering  tho 
Baid  interrogatory,  stated  as  follows,  to  wit :  «  Any  answer  which 
I  could  give  to  that  question  would  disgrace  me,  and  would  have  a 
tendency  to  accuse  me  of  a  crime.  I  therefore  demur  to  the 
question,  referring  to  the  ancient  common  law  rule,  that  no  man 
is  held  to  accuse  himself,  and  to  tho  sixth  section  of  the  first 
article  of  the  constitution  of  this  state."  And  the  court  having 
then  and  there  decided  that  the  said  interrogatory  is  a  legal  and 
proper  one,  and  that  the  reasons  given  by  the  said  Andrew  J, 
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Hacklej  for  not  answering  the  same  are  invalid  and  insufficient, 
and  now  ordering  the  said  Andrew  J.  Hacklej  to  answer  the  said 
interrogatory,  and  he,  the  said  Andrew  J.  Hackley,  still  contu- 
maciously and  unlawfully  refusing  to  answer  the  said  interrogatory, 
the  court  doth  hereby  adjudge  the  said  Andrew  J.  Hackley,  bv 
reason  of  the  premises  aforesaid,  guilty  of  a  criminal  contempt  of 
court;  and  doth  further  order  and  adjudge  the  said  Andrew  J. 
Hackley,  for  the  criminal  contempt  aforesaid,  whereof  he  is 
conv%ted,  be  imprisoned  in  the  jail  of  the  county  for  the  terra 
of  thirty  days. 

Hackley  appealed  from  the  judgment  of  the  Supreme  Coart  in 
both  cases. 

James  T,  Brady  and  Amasa  J.  Parkery  for  the  appellant,  main- 
tained that  the  provision  in  the  constitution,  which  declares  that 
no  person  «<  shall  be  compelled  in  a  criminal  case  to  be  a  witness 
against  himself,"  should  not  be  limited  to  testimony  in  criminal 
prosecutions  against  the  party,  but  that,  by  a  proper  and  necessary 
construction,  it  should  be  held  to  protect  every  person  from  being 
required  to  give  testimony  in  any  case,  the  tendency  of  which  would 
be  to  accuse  him  of  a  crime ;  and,  if  the  rule  could  be  affected  by 
legislation,  that  it  was  not  enough  that  he  should  be  guarded 
against  having  his  testimony  given  in  evidence,  as  his  admission, 
in  a  prosecution  which  might  be  afterwards  brought  against  him, 
as  was  done  by  the  statute  relied  on,  but  that  he  should  be  wholly 
protected  against  any  prosecution  for  the  offence  ;  inasmuch  as  his 
testimony  might  disclose  facts  and  circumstances  which,  being 
thus  ascertained,  might  be  proved  against  him  by  testimony  other 
than  his  sworn  admission.  They  also  insisted  that  the  commitment 
was  void  on  its  face,  because  the  Revised  Statutes  did  not  make  a 
refusal  to  testify  before  a  grand  jury  a  contempt ;  and,  also,  that 
the  commitment  did  not  show  that  his  misconduct  was  committed 
in  the  immediate  view  and  presence  of  the  court,  or  that  the  facta 
were  proved  by  affidavit  served  on  the  accused,  with  a  reasonable 
time  given  him  to  make  his  defence. 

c7.  IT.  Anthouj  for  the  respondent,  besides  controverting  those 
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positions,  argued  that  the  propriety  of  the  commitment  could  not 
1>e  examined  upon  the  return  to  a  writ  of  habeas  carpus. 

The  opinion  of  the  court  was  delivered  by 

Dbnio,  J. — As  a  general  rule,  the  propriety  of  a  commitment 
for  contempt  is  not  examinable  in  any  other  court  than  the  one  by 
which  it  was  awarded.  This  is  especially  true  where  the  proceed- 
ing by  which  it  is  sought  to  be  questioned  is  a  writ  of  habeas 
ciMTpus;  as  the  question  on  the  validity  of  the  judgment  then 
arises  collaterally,  and  not  by  the  way  of  review ;  and  the  habeas 
carpus  act,  moreover,  declares  that  where  the  detention  of  the 
party  seeking  to  be  discharged  by  habeas  corpus  appears  to  be  for 
any  contempt,  plainly  and  specially  charged  in  the  commitment, 
ordered  by  a  court  of  competent  jurisdiction,  he  shall  be  remanded 
to  the  custody  in  which  he  was  found.  But  this  rule  is  of  course 
subject  to  the  qualification,  that  the  conduct  charged  as  constitut- 
ing the  contempt  must  be  such,  that  some  degree  of  delinquency 
or  misbehavior  can  be  predicated  of  it ;  for  if  the  act  be  plainly 
indifferent  or  meritorious,  or  if  it  be  only  the  assertion  of  the 
undoubted  right  of  the  party,  it  will  not  become  a  criminal 
contempt  by  being  adjudged  to  be  so.  The  question  whether  the 
alleged  offender  really  committed  the  act  charged,  will  be  con- 
clasively  determined  by  the  order  or  judgment  of  the  court ;  and 
80  with  equivocal  acts,  which  may  be  culpable  or  innocent  accord- 
ing to  the  circumstances ;  but  where  the  act  is  necessarily  inno- 
cent or  justifiable,  it  would  be  preposterous  to  hold  it  a  cause  of 
imprisonment.  Hence,  if  the  refusal  of  Mr.  Hackley  the  relator, 
to  answer  the  question  propounded  to  him,  was  only  an  assertion 
of  a  right  secured  to  every  person  by  the  constitution,  it  was 
illegal  to  commit  him  for  a  contempt;  and  this  error  was  certainly 
reached  by  the  certiorari^  if  not  examinable  on  the  return  to  the 
luU>eas  corpus. 

On  the  other  hand,  if  the  case  was  such  that  he  was  obliged,  b} 
law,  to  answer  the  inquiry,  the  power  of  the  court  to  punish  him 
for  his  refusal  was  undoubted.  If  the  case  is  not  reached  by  the 
Btatnte,  the  power  would  be  ample  at  the  common  law.     But  I  am 
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of  the  opinion  that  the  statate  applies  to  the  reftisal  of  a  witnesi 
to  answer  a  legal  question  put  to  him  by  the  grand  jury,  to  the 
same  extent  as  though  he  were  called  to  give  testimony  on  tie 
trial  of  an  issue  before  the  court  or  a  petit  jury.    The  act  declares 
that  courts  of  record  have  power  to  punish  by  fine  and  inaprisoo- 
ment   any  misconduct   by  persons   summoned   as  witnesses,  iof 
refusing  to  be  sworn  or  to  answer  as  such  witnesses:  2  R.  Sn  i 
p.  534,  §  1,  subd.  5.     But  the  title  of  the  Revised  Statutes  ia 
which  this  is  found  relates  primarily  to  proceedings  in  civil  cases,  i 
By  another  provision,   however,  the  enactment  just  mentioned, 
together  with  several  other  directions  relating  to  trials  in  civil 
cases,  are  declared  to  extend  to  trials  and  other  proceedings  oil 
indictments,  so  far  as  they  may  be  in  their  nature  applicaUe 
thereto :  2  R.  S.,  p.  738,  §  14.     The  criticism  of  the  appellant's 
counsel  is,  that  the  examination  of  a  witness  before  a  grand  jary 
is  not  a  proceeding  upon  an  indictment,  and  so  not  within  tbe 
statute,     in  one  sense  it  is  not.     But  by  the  theory  of  proceed- 
ings in  criminal  cases,  the  indictment  is  suffered  to  be  prepared  I 
and  taken  before  the  grand  jury  by  the  counsel  prosecuting  for  i 
the  state ;  and  the  evidence  is  then  given  in  respect  to  the  offence 
charged  in  it.     If  the  party  accused  appears  to  be  guilty,  tkt 
indictment  is  certified  to  be  a  true  bill :  otherwise,  it  is  tbrovi 
out.     In  that  view  of  the  practice,  all  which  takes  place  before  I 
the  grand  jury,  as  well  as  the  subsequent  steps,  may  be  said  to  be  ; 
proceedings  upon  the  indictment.  '  | 

It  is  further  urged  on  the  part  of  the  relator,  that  the  convictioi  ; 
is  erroneous  because  it  does  not  appear  that  the  contempt  wu 
committed  in  the  presence  of  the  court,  and  that  there  was  no 
proof  by  affidavit,  as  required  by  the  statute :  2  R.  S.,  p.  5S^ 
§§  2,  3.  It  appears  by  the  record  returned,  that  the  relator  and 
the  grand  jury  being  present  in  open  court,  it  was  stated  on  ikt 
part  of  the  jury  that  the  relator  had  declined  to  answer  the  inquirr 
touching  the  disposition  of  certain  moneys  which  had  come  to  hii 
bands,  basing  his  refusal  upon  the  constitutional  provision.  The 
question  being  thus  presented  for  the  determination  of  the  Coort 
of  Sessions,  it  held  that  the  constitutional  provision  did  not  apply, 
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and  tbe  relator  was  thereupon  directed  to  answer  the  interrogatory 
is  required  by  the  grand  jury.  It  is  not  to  be  understood  that 
the  order  was  to  proceed  with  the  examination  on  the  spot.  What 
iras  said  was  for  the  purpose  of  settling  the  rights  and  duties  of 
the  witness  and  of  the  jury,  when  they  should  be  again  convened 
in  the  grand  jury  room.  The  witness  might  have  postponed  his 
election  whether  he  would  obey  or  not,  until  the  examination 
before  the  jury  was  resumed  ;  but  he  chose,  as  was  doubtless  the 
most  convenient  course,  to  declare  his  determination  at  once.  He 
thereby  waived  the  formality  of  having  the  question  repeated  in 
tbe  jury  room,  and  the  court  was  at  liberty  to  act,  as  it  did,  upon 
that  waiver.  The  refusal  of  the  prisoner  to  give  testimony  in 
answer  to  the  contested  question  was  made  in  tbe  face  of  the  court. 
If  such  refusal  was  a  contempt,  such  contempt  was  committed  «<  in 
the  immediate  view  and  presence  of  the  court;*'  and  it  was  author* 
ised  by  the  statute  to  act  without  further  evidence. 

But  if  it  were  necessary  to  proceed  under  the  other  branch  of 
the  statute,  and  to  prove  to  the  court  the  transaction  before  the 
grand  jury,  the  conviction  would  not  be  even  erroneous.  The 
relator  and  the  jury  being  present,  the  latter  reported  the  particu- 
lars of  the  controversy  of  the  relator,  including  his  reasons  for 
refusing  to  answer.  It  does  not  appear  that  it  was  claimed  by 
him,  or  that  he  asked  for  time  to  refute  what  was  alleged  against 
htm.  On  the  contrary,  when  informed  that  it  was  his  duty  to 
answer,  he,  as  the  record  states,  still  refused  to  answer.  The 
whole  of  these  proceedings  assume  that  the  statement  of  the  jury 
was  conceded  by  all  the  witnesses  to  be  a  correct  account  of  what 
had  transpired  up  to  that  time.  The  appearance  of  the  relator 
before  the  court  must  have  been  gratuitous ;  for  there  is  no  state* 
ment  that  any  notice  had  been  given  or  any  process  issued.  His 
voluntary  appearance  and  his  persistence  in  the  course  which  i% 
was  alleged  he  had  taken  before  the  grand  jury,  was  an  implied 
admission  of  the  facts,  and  a  waiver  of  further  time  to  defena 
himself.  It  is  apparent  that  the  question  was  presented  in  a 
manner  somewhat  informal,  but  which  was  assented  to  by  the 
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parties,  in  order  to  have  a  prompt  determination  of  the  constitk 
tional  question  involved. 

There  seems,  therefore,  to  be  nothing  to  preclude  ns  froa 
examining  the  main  question,  whether  the  relator  could  lawiiillj 
refuse  to  answer  the  interrogatory  put  to  him. 

The  bribery  act  of  1853,  declares  the  giving  to  or  receiving 
money,  &c.,  by  any  or  divers  public  officers  named,  inclading  uj 
member  of  the  common  council  of  a  city,  with  a  view  to  infloeooe 
their  action,  upon  any  matter  which  may  come  officially  before 
them,  an  offence  punishable  by  fine  and  imprisonment  in  a  stole 
prison.  For  the  purpose  of  enabling  the  public  to  avail  itself  of 
the  testimony  of  a  participator  in  the  offence,  the  fourteenth 
iection*  provides  as  follows :  <<  Every  person  offending  agaiiut 
3itber  of  the  preceding  sections  of  this  article  shall  be  a  competent 
witness  against  any  other  person  so  offending,  and  may  be  com- 
pelled to  appear  and  give  evidence  before  any  magistrate  or  grand 
jury,  or  in  any  court  in  the  same  manner  as  other  persons;  but 
the  testimony  so  given  shall  not  be  used  in  any  prosecution  or 
proceeding,  civil  or  criminal,  against  the  person  so  testifying:*' 
'"^■"^.  539.  A  similar  provision  is  found  in  an  act  to  amend  the 
charter  of  the  city  of  New  York,  passed  in  1857,  The  fifty-second 
section  relates  to  bribes  of  the  members  of  the  common  eooncS 
and  the  officers  of  the  corporation  ;  making  the  giving  and  the 
receiving  of  bribes  highly  criminal,  and  concluding  with  an  enact- 
ment substantially  similar  to  the  fourteenth  section  of  the  act  of 
1853.  The  design  was  to  enable  either  party  concerned  in  the 
commission  of  an  offence  against  the  act,  to  be  examined  as  i 
witness  by  the  grand  jury  or  public  officer  intrusted  with  the 
prosecution.  The  question  to  be  determined,  is  whether  theai 
provisions  are  consistent  with  the  true  sense  of  the  constitutional 
declaration,  that  no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself:  Art.  1,  §  6. 

The  primary  and  most  obvious  sense  of  the  mandate  is  that  i 
person  prosecuted  for  a  crime  shall  not  be  compelled  to  p^ 
evidence  on  behalf  of  the  prosecution  against  himself  in  that  emm 
It  is  argued,  that  no  such  narrow  and  verbal  construction  coi^ 
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lave  been  in  the  view  of  the  anthors  of  the  article,  for  the 
euon  that  no  such  atrocious  proceeding  as  that  supposed  has 
ieen  tolerated  in  civilized  countries  in  modern  times.  But  con- 
citatioDal  p«*ovisions  are  not  levelled  solely  at  the  evils  roost 
arreDt  at  the  times  in  which  the;*  are  adopted,  but  while  embrac- 
)g  these,  they  look  to  the  history  of  the  abuses  of  political 
ociety  in  times  past,  and  in  other  countries ;  and  endeavor  to 
)rm  a  system  which  shall  protect  the  members  of  the  state  against 
bose  acts  of  oppression  and  misgovernment  which  unrestrained 
olitical  or  judicial  power  are  always  and  everywhere  most  apt  to 
ill  into:  See  observations  of  Chief  Justice  Spencer  on  this 
ibject,  reported  in  18  John.  202.-  The  history  of  England  in 
irly  periods,  furnishes  abundant  instances  of  unquestionable  and 
mel  methods  of  extorting  confessions ;  and  the  practice  at  this 
ij  in  the  criminal  tribunals  of  the  most  polished  countries  in 
mtinental  Europe,  is  to  subject  an  accused  person  to  a  course  of 
terrogatories  which  would  be  quite  revolting  to  a  mind  accus- 
uned  only  to  the  more  humane  system  of  English  and  American 
iminal  law.  It  was  not,  therefore,  unreasonable  to  guard  by 
'Ofltitutional  sanctions  against  a  repetition  of  such  practices  in 
i8  state ;  and  it  is  not  at  all  improbable  that  the  true  sense  of 
e  provision  in  question  corresponds  with  the  natural  construction 

the  language.  But  there  is  great  force  in  the  argument  that 
fifititutional  provisions,  devised  against  governmental  oppressions, 
A  especially  against  such  as  may  be  exercised  under  pretence 
judicial  power,  ought  to  be  construed  with  the  utmost  liberality, 
4  to  be  extended  so  as  to  accomplish  the  full  object  which  the 
thor  apparently  had  in  view,  so  far  as  it  can  be  done  consist- 
tly  with  any  fair  interpretation  of  the  language  employed.  The 
mdate  that  an  accused  person  should  not  be  compelled  to  give 
idence  against  himself,  would  fail  to  secure  the  whole  object 
«nded,  if  a  prosecutor  might  call  an  accomplice  or  confederate 

a  criminal  offence  and  afterwards  use  the  evidence  he  migh'i 
re,  to  procure  a  conviction  on  the  trial  of  an  indictment  against 
B.  If  obliged  to  testify  on  the  trial  of  the  co-offender  to  matters 
ieh  would  show  his  own  complicity,  it  might  be  said  upon  a  very 
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liberal  constrnction  of  the  language  that  he  was  compelled  to  giie 
evidence  against  himself,  that  is,  to  give  evidence  which  might  be 
used  in  a  criminal  case  against  himself.  It  is  perfectly  well  settkd 
that  where  there  is  no  legal  provision  to  protect  the  witneBS 
against  the  reading  of  the  testimony  on  his  own  trial,  he  caim(4 
be  compelled  to  answer :  The  People  vs.  Mather^  4  Wend.  229, 
and  cases  there  referred  to.  This  course  of  adjudication  does  not 
result  from  any  judicial  construction  of  the  constitution,  bat  i£  % 
branch  of  the  common  law  doctrine  which  excuses  a  person  fron 
giving  testimony  which  will  tend  to  disgrace  him,  to  charge  him 
with  a  penalty  or  forfeiture,  or  to  convict  him  of  a  crime.  It  is 
of  course  competent  for  the  legislature  to  change  any  doctrine  d 
the  common  law,  but  I  think  they  cculd  not  compel  a  witness  to 
testify  on  the  trial  of  another  person  to  facts  which  would  proT* 
himself  guilty  of  a  crime  without  indemnifying  him  againM  ^ 
consequences,  because  I  think,  as  has  been  mentioned,  diatbja 
legal  construction,  the  constitution  would  be  found  to  forbid  it. 

But  it  is  proposed  by  the  appellant's  counsel  to  push  the  cob- 
struction  of  the  constitution  a  step  further.  A  person  is  not  only 
not  compellable  to  be  a  witness  against  himself  in  his  own  cause, 
or  to  testify  to  the  truth  in  a  prosecution  against  another 
where  the  evidence  given,  if  used  as  his  admission,  might  lead 
convict  himself  if  he  should  be  afterwards  prosecuted,  but  he 
still  privileged  from  answering,  though  he  is  secured  against  his 
answers  being  repeated  to  his  prejudice  on  another  trial 
himself.  It  is  no  doubt  true  that  a  precise  account  of  the  cireuB- 
stances  of  a  given  crime  would  afford  a  prosecutor  some  facihtiei 
for  fastening  the  guilt  upon  the  actual  offender,  though  he 
not  permitted  to  prove  such  aocount  upon  the  trial.  The  poaw 
sion  of  the  circumstances  might  point  out  to  him  sources  of 
evidence  which  he  would  otherwise  be  ignorant  of;  and  in  this  m^ 
the  witness  might  be  prejudiced.  But  neither  the  law  nor  d^ 
i;onstitution  is  so  sedulous  to  screen  the  guilty  as  the  arguMl 
supposes.  If  a  maa  cannot  give  evidence  upon  the  triiil  of  aa(tfhi| 
person  without  diseloeing  circumstances  which  will  make  his  0^ 
^tlt  apparent  or  at  least  capable  of  proof,  thcimgh  his  acooontil 
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ike  transactions  should  never  be  nsed  as  evidence,  it  is  tbe  mis- 
fortune of  his  condition  and  not  any  want  of  humanity  in  the  law. 
If  a  witness  objects  to  a  question  on  the  ground  that  an  answer 
would  criminate  himself,  he  must  allege,  in  substance,  that  his 
answer,  if  repeated  as  his  admission  on  his  own  trial,  would  tend  to 
prove  him  guilty  of  a  criminal  offence.  If  the  case  is  so  situated 
that  a  repetition  of  it  on  a  prosecution  against  him  is  impossible,  as 
irhere  it  is  forbidden  by  a  positive  statute,  I  have  seen  no  authority 
which  holds  or  intimates  that  the  witness  is  privileged.  It  is  not 
within  any  reasonable  construction  of  the  language  of  the  constitu- 
tional provision.  The  term  criminal  case,  used  in  the  clause,  must 
be  allowed  some  meaning,  and  none  can  be  conceived  other  than  a 
prosecution  for  a  criminal  offence.  But  it  must  be  a  prosecution 
igainst  him,  for  what  is  forbidden  is  that  he  should  be  compelled 
fco  be  a  witness  against  himself.  Now  if  he  be  prosecuted  crimi- 
daily  touching  the  matter  about  which  he  has  testified  upon  the 
brial  of  another  person,  the  statute  makes  it  impossible  that  his 
testimony  given  on  that  occasion  should  be  used  by  the  prosecution 
m  the  trial.  It  cannot,  therefore,  be  &aid  that  in  such  criminal 
raae  he  has  been  made  a  witness  against  himself,  by  force  of  any 
Kimpulsion  used  towards  him  to  procure  his  testimony  in  the  other 
wse,  which  testimony  cannot  possibly  be  used  in  the  criminal  case 
Igainst  himself. 

I  conclude,  therefore,  that  the  relator  was  not  protected  by  tbe 
institution  fVom  answering  before  the  grand  jury. 

A  similar  question  has  been  before  the  former  Court  of  Chan- 
wry  and  the  late  Court  of  Errors.  By  the  usury  act  of  1887,  it 
ras  made  a  criminal  offence  to  take  usurious  interest,  and,  by  a 
provision  of  the  same  act,  a  plaintiff,  in  an  action  at  law,  brought 
m  a  contract  alleged  to  be  usurious,  might  be  examined  by  the 
lefendant  as  a  witness  to  prove  the  usury,  and  the  alleged  usurer 
ras  likewise  obliged  to  answer  a  bill  of  discovery  on  oath ;  but  ic 
ras  prorided  that  neither  the  testimony  so  given,  nor  the  sworn 
knswer  of  the  defendant  in  Chancery,  should  be  used  against  the 
Mirty  who  had  so  testified  or  answered,  either  before  the  grand 
lory,  or  on  the  trial  of  an  indictment :  Ch.  480.     In  Perine  v». 
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Pixley^  7  Paige  598,  the  defendant  had  demurred  to  the  pliuu 
tiff's  bill,  which  was  filed  to  enforce  proceedings  at  law  on  a  noti* 
alleged  to  be  usurious,  and  which  required  a  discovery  of  the  usorj 
by  the  defendant's  oath.  The  Chancellor  considered  the  statutory 
provision,  that  the  answer  should  not  be  used  against  the  party, 
before  the  grand  jury  or  on  the  trial  of  an  indictment  against  him, 
as  an  answer  to  the  objection  taken  on  the  ground  now  under 
consideration ;  but  the  case  was  decided  against  the  plaintiff  on 
another  ground.  The  case  of  Henry  vs.  The  Bank  of  Salina^  5 
Hill  523,  S.  (7.,  in  the  Supreme  Court,  Id.  555,  approaches  very 
near  to  a  judgment  of  the  court  of  errors  Upon  the  precise  point. 
On  the  trial,  the  defendant  had  offered  to  call  the  real  plaintiff  to 
prove  the  usury,  in  an  action  at  law,  pursuant  to  the  act  of  1837 ; 
though  the  plaintiff  on  the  record  was  another  person  who  had  no 
interest  in  the  demand.  The  main  question  was  whether  one  for 
whose  benefit  the  action  was  brought,  but  who  was  not  the  plaintiff 
on  the  record,  was  within  the  scope  of  the  statute.  The  Suprem^ 
Court  held  he  was  not ;  and  hence,  that  not  having  the  protectioi 
of  the  statute,  he  could  not  be  compelled  to  prove  himself 
of  a  misdemeanor.  The  judgment,  which  was  for  the  plaintiff, ' 
reversed  in  the  court  of  errors ;  where  it  was  filed  that  a  plainti 
in  interest  was  within  the  statute,  and  that  the  Supreme  Court  hi4 
committed  an  error  in  not  compelling  the  plaintiff  to  be  swonJ 
Such  a  decision,  of  course,  assumed  that  the  statute  requiring  di 
plaintiff  to  be  sworn,  was  constitutional  on  the  ground  that  I 
afforded  a  sufficient  protection  to  the  plaintiff,  who  was  thus  cofl 
pelled  to  be  a  witness.  This  would  be  entirely  conclusive  upon  m 
point  now  under  discussion,  but  for  the  fact  first  mentioned  by  A{ 
Chancellor,  that  the  case  did  not  disclose  whether  the  usury,  i 
account  of  which  the  defendant  sought  to  avoid  the  note,  had 
\ctually  taken,  or  only  secured  to  be  taken.  If  the  latter 
case,  he  held  that  the  usurer  would  not  be  indictable,  as 
section  of  the  statute,  creating  the  criminal  offence,  applied 
to  those  who  actually  received  the  usurious  premium.  No 
lion  would  be  required  in  such  a  case ;  at  all  events,  the  con 
tion  would  not  stand  in  the  way.     But  the  learned  Chan 
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Jded:  ('In  the  case  now  under  consideration,  I  think  the  witness 
as  compelled  to  testify,  he  being  the  real  plaintiff,  even  if  he  had 
eceived  a  portion  erf  the  usurious  premium  so  as  to  subject  him  to 
idictment  under  the  act  of  1837.  And  provided  he  was  not  the 
.ml  plaintiff,  but  a  mere  witness,  he  was  bound  to  testify  if  he  had 
lade  a  usurious  contract  merely,  without  having  actually  received 
\B  Dsnrious  premium."  None  of  the  other  members  of  the  court 
K)ke  particularly  of  the  point  now  in  question ;  but  the  case,  if 
)t  a  precise  authority,  shows  at  least  considerable  weight  of 
idicial  opinion  in  favor  of  the  judgment  of  the  Supreme  Court  in 
e  present  case. 

My  conclusion  is  that  both  the  judgments  appealed  from  ought 
be  affirmed. 


1  The  eurly  authorities  ftre  opposed 
the  riew,  that  the  propriety  of  a  com- 
tment  for  contempt,  can  be  examined 
m  the  return  to  a  vrit  of  habeas 
put.  The  eoorse  of  reasoning  was 
i  in  atyudication,  that  a  contempt 
been  committed,  is  a  oonTiotion,  and 
commitment  in  eonseqnenee  an  eze- 
iiMi,  and  no  eoort  can  discharge  or 
I  1  person,  that  is  i»  exeevtion  by 
jadgnvent  of  any  other  oonrt :  Brass 
ibj*B  Case,  8  Wilson  18S,  19».  The 
Kipal  opinion  was  delivered  by  Lord 
If  Jvsdoe  Urn  Gbbt.     Thisdoetrine 

adoptod  in  Ez  parte  Kearny,  7 
«ten  48,  by  the  Snpreme  Court  of 
9ait«d  States.  The  eoort  held,  as 
ippeUaie  power  i»  criminal  oases 
been  oonftded  to  it  by  the  laws  of 
Uuittd  States,  and  as  it  cannot 
la  the  judgments  of  the  circuit  court 
Rit  of  error,  in  any  ease  where  a 
f  has  been  oonrioted  <^  a  public 
ice.  that  it  would  not  indirectly 
iw  the  decision  by  habeas  eorpus. 
prisoner  bad  been  conricted  of  a 
nnpt,  for  refusing  to  answer  a  ques- 
whieh  was  put  to  him,  because  he 
HTed  it  tended  materially  to  impli- 
him  and    to  criminate  him  af  a 

Vol.  10.— 86 


partieeps  crimimt.  The  court  did  not 
take  the  distinction  made  in  the  prin- 
cipal case,  but  held,  that  as  it  could  not 
on  a  judgment  obtained  on  an  indict- 
ment rerise  it  on  habeas  corpus,  so  it 
could  not  on  a  conriction  for  contempt, 
which  was  equivalent  to  a  Judgment. 
This  case  was  followed  in  Jordan  ot. 
State,  14  Texas  486.  So  in  Passmore 
WilUamson's  Case,  26  Penn.  (2  Casey)  9, 
it  was  held,  that  a  judgment  pronounced 
in  the  District  Court  of  the  United  States 
against  a  person  for  contempt,  in  dis- 
obeying its  process,  is  conclusiTC,  and 
cannot  be  examined  in  a  state  court  on 
habeas  corpus.  Said  the  court,  **A11 
courts  haye  the  power  to  punish  for 
contempt  and  must  necessarily  have  it. 
The  authority  to  deal  with  an  offender 
of  this  class,  belongs  exclusiTely  to  the 
court  in  which  the  offence  is  committed, 
and  no  other  court,  not  eren  the  highest, 
can  interfere  with  its  exercise,  either  by 
writ  of  error,  mandamus,  or  habeas 
eorput.  If  the  power  be  abused,  there 
is  no  remedy  but  by  impeachment. 
♦  ♦  ♦  If  we  ftilly  belieyed  the  peti- 
tioner to  be  innocent,  if  we  were  sure 
that  the  eourt  which  conricted  him. 
misunderstood  the  facts  or  misapplied 
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the  law,  still  we  oould  not  re-examine 
the  evidence  or  rcjudge  the  justice  of 
the  case."  This  language  is  undoubt- 
edly yery  strong,  but  the  only  point 
really  decided  in  these  cases  was,  that 
where  there  was  no  right  of  appeal  under 
ordinary  methods,  the  court  or  a  judge 
OD  a  habeas  corpus,  would  not  do  indi- 
rectly what  could  not  be  done  directly. 
The  first  case  cited  was  a  couTiction  by 
the  House  of  Commons ;  the  second,  by 
a  United  States  court  without  any  ap- 
peal ;  the  third,  by  a  United  States 
court,  and  the  authority  of  a  state  court 
was  invoked. 

The  principle  on  which  these  decisions 
are  based,  does  not  appear  to  embrace 
such  cases  as  that  of  People  vt.  Kelly. 
A  direct  method  of  review  in  the  Su- 
preme Court,  is  provided  by  the  legisla- 
tion of  New  York,  of  all  judgments  of 
the  court  of  general  sessions  based  upon 
an  indictment,  and  if  there  could  have 
been  no  review  of  a  conviction  for  a 
contempt,  a  defect  of  justice  would  have 
existed.  The  Supreme  Court  of  Penn- 
sylvania have  recently  explained  Pass- 
more  Williamson's  Case,  tup^a,  and  have 
confined  its  effect  to  the  class  of  cases 
above  indicated:  Commonwealth  vt. 
Newton,  1  Grant's  Cases  (Penn.)  468, 
(1867).  It  was  there  held,  that  the 
course  of  proceedings  by  which  a  supe- 
rior state  tribunal  reviewed  the  decisions 
of  an  inferior  state  court,  was  not  analo- 
gous to  that,  where  an  attempt  was 
made  to  review  the  decision  of  a  United 
States  court  in  a  state  court.  In  that 
case,  the  conviction  for  contempt  was 
reviewed  on  an  appeal  as  the  result  of  a 
proper  construction  of  a  state  statute. 
It  would  seem  in  accordance  with  prin- 
ciple in  all  such  cases,  as  that  discussed 
in  Commonwealth  vi.  Newton,  and  in 
People  vt.  Kelly,  that  the  propriety  of  a 
conviction  for  contempt  should  be  sub- 
ject to  review  on  habeas  corpus,  when 
no  ither  distinct  method  is  provided. 


See  Ex*  parte  Rowe,  7  Cal.  17-5,  lisi 
Mr.  Holzoyd's  argument  in  the  esae  of 
Burdett  ««.  Abbott,  14  East  69,  70, 
apparently  approved  by  Lord  Eiaxsboe* 
ouoH  in  the  same  case,  p.  150. 

However  this  may  be,  even  if  ft 
assume  that  the  principle  of  Brass  Cn»- 
by's  Case  should  be  applied  to  both 
classes  of  cases,  where  adjudications  for 
contempt  have  been  made,  it  should  be 
extended  only  to  those  instances  where 
the  commitment  is  for  contempt  fiat- 
rally.  If  the  ground  on  which  the  sdjo- 
dication  was  made,  appeared  w^  Ai 
face  of  the  return,  and  this  was  palpaU? 
bad,  the  prisoner  ought  to  be  discharged. 
By  parity  of  reasoning,  the  oourt  oo 
habeas  corpus  should  have  a  rigbt  ts 
examine  the  return,  to  ascertain  if- it 
were  wholly  insufficient  In  the  siroBg 
language  of  Lord  Ellrrbobough,  "if  a 
commitment  appeared  to  be  for  a  eoi* 
tempt  generally f  I  would  neither  in  tfas 
case  of  the  House  of  Commons  or  of  my 
other  of  the  superior  courts  inqoire 
farther ;  but  if  it  did  not  profess  » 
commit  for  a  contempt,  but  for  iw 
matter  appearing  on  the  return,  w^uch 
could  by  no  reasonable  intendment  k 
considered  as  a  contempt  of  the  eonxt 
committing,  but  a  ground  of  eomait- 
ment  palpably  and  evidently  arlntni7« 
unjust  and  contrary  to  every  principJ* 
of  positive  law  or  national  justice,  « 
must  look  and  act  upon  it  as  justice  BSf 
require,  flrom  whatever  court  it  nsf 
profess  to  have  prooeeded."  And  agta, 
"  if  the  judges  before  whom  those  appfi- 
cations  (Brass  Crosby's,  &o.,)  were  mait, 
on  writs  of  habeas  corpus,  had  Ifelt,  thA 
the  Houses  had  no  pretence  of  power  k 
commit,  or  had  seen  upon  the  fc«  rf 
the  returns  that  they  had  exercised  il  ia 
those  cases  extravagantly  and  fttyeaJ  si 
boundt  of  reason  and  law,  would  tkey  &3l 
have  been  wanting  in  their  duty  if  th«y 
had  not  looked  into  the  causes  of  co» 
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mtment  stated  ?"  Bnrdett  v.  Abbott,  14 
Cast  150-1 

In  the  case  of  Ex  parte  Rowe,  7  Cali- 
fornia R.  176, 181, 184,  (1867,)  the  same 
point  was  presented  as  in  the  principal 
esse.  A  witness  had  reAised  to  testify 
because  an  answer  to  the  question  asked 
would  tend  to  criminate  him,  and  had 
been  eonvicted  of  a  eontempt.  It  was 
held  on  habeas  corpus,  that  the  rule  in 
Brass  Crossbjr's  Case  extends  onlj  to 
lawjid  orders,  and,  if  the  prisoner  was 
pretaeted  by  a  constitutional  provision 
he  ought  to  be  discharged:  see  Bumham 
e.Morrissey,  14  Gray  (Mass.)  226,  where 
the  Supreme  Court  of  Massachusetts 
would  appear  to  be  of  the  same  opinion, 
in  the  case  of  a  commitment  by  the 
Bouse  of  Representatives.  The  power 
if  the  House  in  that  state  is  to  a  certain 
ixtent  regulated  by  the  constitution, 
Mit  the  court  did  not  proceed  upon  that 
{round.    Morrissey  was  the  sergeant-at- 


arms  of  the  House,  and  an  action  had 
been  brought  against  him  by  Bumham 
for  false  imprisonment.  He  justified 
under  his  warrant  from  the  speaker. 
The  court  inquired  into  the  grounds  on 
which  the  commitment  rested,  as  they 
would  have  done  if  an  application  had 
been  made  for  a  discharge  on  habeas 
corpus.  See  also  Hurd  on  Habeas  Corpus 
411-18,  and  authorities  cited. 

II.  The  principal  question  discussed 
in  this  case,  involving  the  proper  con- 
struction of  the  constitutional  provision, 
that  a  person  shall  not  be  compelled  in 
any  criminal  case  to  be  a  witness  against 
himself,  was  presented  to  the  Supreme 
Court  of  California  in  Ex  parte  Rowe, 
7  Cal.  181,  184,  (1867,)  and  the  same 
conclusion  in  substance  was  reached. 
The  witness  in  that  case  also,  had  been 
protected  by  statute  against  the  use  of 
his  testimony  on  his  own  trial. 

T.  W.  D. 


Supreme  Court  of  Mueouri. 

IViLHBLMiNE  Beichard,  Respondent,  t^.  The  Manhattan  Lira 
Insurance  Company,  Appellant. 

.  As  a  general  rule,  the  party  holding  the  affirmative  of  the  issues  has  the  right 
to  open  and  conclude  the  argument  to  the  Jury ;  but  such  practice  being  within 
the  discretion  of  the  court,  the  refusal  to  give  the  defendant  the  conclusion  will 
be  no  cause  for  reversal  of  the  judgment. 

.  An  agreement  in  a  policy  of  insurance,  executed  by  a  foreign  insuranc% 
eompany,  that  the  insured  waives  the  right  to  bring  an  action  upon  the  policy 
except  in  the  courts  of  the  state  incorporating  such  company,  is  void,  both  aa 
against  public  policy  and  the  statute  of  this  state  relating  to  foreign  insurance 
oompanies  of  December  8,  1866;  R.  C,  p.  884. 

.  Where,  in  a  policy  of  insurance  upon  life,  the  representation  was  zjaoe  that 
the  insured  was  sober  and  temperate  and  in  good  health;  if  the  representation 
was  true  at  the  time  it  was  made,  the  subsequent  habits  of  the  insonil  would 
be  no  bar  to  a  recovery  upon  the  policy. 
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Appkal  from  St.  Louis  Circuit  Court.  Suit  upon  a  life  poliej 
of  insurance  made  by  the  defendant,  a  company  chartered  bj  the 
state  of  New  York,  and  dated  July  1,  1856,  upon  an  applicadon 
dated  June  16,  1856.  To  the  question,  <^  Is  the  party  sober  and 
temperate?"  the  applicant  answered,  <<Yes."  Q.  <<  What  is  the 
present  state  of  health  of  the  party?"  Ans,  "Very  good.*'  Q, 
«Doe8  the  applicant  know  that  any  misstatement  would  reader 
the  policy  void  V    Ans.  «  Yes." 

The  application  had  the  following  provision :  "  I  hereby  ex- 
pressly waive  all  right  to  bring  any  action  for  any  claim  whatever 
arising  under  any  policy  issued  to  me  on  this  application  and 
declaration  except  in  the  courts  of  New  York." 

The  policy  having  been  forfeited  by  non-payment  of  the  pre- 
mium, was  renewed  July  16,  1867. 

The  instructions  appear  in  the  opinion.  The  verdict  was  for 
the  plaintiff. 

Knox  and  Kellogg^  for  appellant. 

1.  The  appellant  insists  that  the  respondent,  before  the  issuing 
of  the  policy  sued  on,  waived  all  right  to  sue  except  in  the  courts 
of  the  state  of  New  York,  and  that  the  Court  erred  in  refusing 
the  instruction  asked  to  that  effect. 

2.  The  Court  erred  in  refusing  to  instruct  the  jury,  that  if 
Beichard's  death  was  occasioned  by  the  intemperate  and  excessive 
use  of  intoxicating  drinks,  the  plaintiff  was  not  entitled  to  recover. 

Hart  and  McGHhhon^  for  respondent. 

1.  The  instructions  asked  by  defendant  and  refused,  point  to  no 
period  of  the  life  of  the  insured,  and  cover  his  whole  lifetime. 
The  instructions  given  by  the  Court  present  to  the  jury  the  qu»- 
tion,  as  to  the  truth  of  the  declarations  made  by  the  insured  ib 
the  application,  and  at  the  revival  of  the  policy. 

2.  The  material  question  was  whether  the  assured  was  sobei 
and  temperate  at  the  time  the  risk  was  to  take  effect,  or  was  re- 
vived. The  jury  found  that  issue  for  the  plaintiff;  and  the  instruc- 
tions given  covering  that  point,  it  was  not  error  to  refuse  to  repeal 
them :  Williams  vs.  Van  Metety  8  Mo.  839 ;  P<mA  vs.  Wfmtm^  Ij 
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Mo.  175 ;  Carrol  vs.  Pauly  19  Mo.  102 ;  HwBt  vs.  RobUon,  8  Mo 
82 ;  Huntsman  vs.  Butherfurdy  13  Mo.  465 ;  O-amache  vs.  Piqui- 
not^  17  Mo.  310 ;  Toung  vs.  White,  18  Mo.  93. 

8.  The  waiver  of  the  right  to  sue  in  any  other  Goart  than  those 
of  the  state  of  New  York  was  void,  as  against  public  policy: 
Story  on  Gont.  449 ;  Ghitty  on  Cont.  674. 

Bat,  J.,  delivered  the  opinion  of  the  Court. 
This  was  an  action  to  recover  the  sum  of  two  thousand  dollars, 
with  interest,  insured  by  defendant  upon  the  lives  of  Frederick 
Reichard  and  Wilhelmine  his  wife,  for  the  sole  use  of  the  survivor. 
The  policy  bears  date  July  1st,  1856,  and  required  that  the  pre- 
mium should  be  paid  annually  on  or  before  the  26th  of  June  in 
every  year,  otherwise  said  policy  to  cease  and  terminate.     The 
policy  became  forfeited  by  the  non-payment  of  the  premium,  but 
was  renewed  on  the  16th  of  July,  1857.    Frederick  Reichard  died 
January  27,  1868.     It  is  provided  in  the  policy,  and  declared  to 
be  the  true  intent  and  meaning  thereof,  that  if  the  declaration 
made  by  the  said  Frederick  and  Wilhelmine,  bearing  date  the  16th 
and  18th  days  of  June,  1856,  and  upon  the  faith  of  which  the 
agreement  was  made,  shall  be  found  in  any  respect  untrue,  then 
and  in  such  case  said  policy  shall  become  null  and  void.     In  the 
statement  referred  to,  the  insured  represented  that  they  were  sober 
and  temperate,  and  in  good  health.    It  was  also  stipulated  between 
the  parties,  that  the  insured  waives  all  right  to  bring  an  action 
under  said  policy  except  in  the  courts  of  the  state  of  New  York. 

The  answer  of  defendant  denies  the  right  of  plaintiff  to  sue  in 
the  courts  of  Missouri.  It  sets  up  as  a  further  defence,  that  said 
f^rederick  Reichard  was  not  a  sober  and  temperate  man  when  said 
policy  was  issued  and  when  the  same  was  revived,  nor  was  he  in 
good  health  ^hen  said  policy  was  revived. 

Upon  the  trial  below,  defendant's  counsel  claimed  the  right  to  / 
open  and  conclude,  upon  the  ground  that  the  answer  set  up  affirm- 
ative matter  to  defeat  the  action ;  and  the  refusal  of  the  Gourt  to 
BO  permit  him  is  assigned  here  as  error.  There  can  be  no  doubt 
bat  that  the  general  practice  in  this  country  is  to  permit  the  party 
holding  the  affirmative,  and  upon  whom  rests  the  burden  of  proof^ 
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to  open  and  conclude  the  argument  to  the  jury,  but  it  is  a  mere 
matter  of  practice  resting  in  the  discretion  of  the  Court ;  and  this 
Court  has  held,  in  Wade  vs.  Scotty  7  Mo.  509,  and  in  Tibeau  tb. 
Tibeauj  22  Mo.  77,  that  it  will  not  reverse  a  judgment  upon  that 
ground,  unless  it  is  manifest  that  such  refusal  has  produced  & 
wrong  to  the  party.  In  this  case,  we  are  not  advised  that  the  de- 
fendant suffered  any  injury  by  the  ruling  of  the  Court  in  that 
respect. 

The  next  error  is  that  the  Court  infused  to  instruct  the  jorj. 
that  if  they  found  from  the  evidence,  that,  when  applicatiou  was 
made  for  the  policy  of  insurance,  the  applicants  waived  all  right 
to  bring  any  action  for  any  claim  whatever  arising  under  said 
policy  except  in  the  courts  of  the  state  of  New  York,  then  the 
plaintiff  cannot  recover. 

We  think  the  Court  very  properly  refused  this  instruction,  not 
only  upon  the  ground  that  the  agreement  to  waive  the  right  to  soe 
in  our  courts  is  void,  as  against  public  policy,  but  because  it  is  in 
direct  contravention  of  a  statute  of  this  state  passed  for  the  gov- 
ernment and  regulation  of  agencies  of  foreign  insurance  compa- 
nies, approved  December  8,  1855.  The  first  section  of  the  act 
requires  that  every  person  acting  as  an  agent  of  an  insurance  com- 
pany not  incorporated  by  the  laws  of  this  state,  shall,  before  enter- 
ing upon  his  duties,  perform  certain  acts,  among  which  b  the 
following : — 

«  He  shall  file  with  the  clerk  of  the  county  court  of  the  countr 
in  which  he  proposes  to  do  business,  a  resolution  of  the  board  ot 
directors  of  such  company,  duly  authenticated  by  the  secretarj 
thereof,  under  seal  of  such  company,  authorizing  any  person  havini 
a  claim  against  such  company,  growing  out  of  a  contract  of  insar- 
ance  in  this  state  with  the  agent  or  agents  thereof,  doing  busineei 
in  this  state,  to  sue  such  company  for  the  same  in  any  court  d 
this  state  having  competent  jurisdiction ;  and  further  authorixiB| 
the  service  of  process  on  said  agent  or  agents,  by  personal  service^ 
or  by  leaving  a  copy  thereof  at  his  last  place  of  abode,  to  U 
binding  on  said  company  to  abide  the  issue  of  said  suit,  and  thU 
such  service  shall  authorize  a  judgment  in  such  suit  against  evA 
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-^inpany  in  the  same  manner  and  with  like  effect  as  a  judgment  is 
taken  against  an  individual  in  such  court  when  having  full  juris- 
diction over  him." 

The  object  of  this  enactment  is  very  apparent.  Prior  to  its 
passage  our  courts  had  no  control  over  these  foreign  companies, 
who  felt  licensed  to  defraud  our  oitisens  out  of  their  just  dues 
whenever  they  felt  so  disposed.  In  many  instances  the  owners  of 
property  insured  submitted  to  ruinous  compromises  rather  than 
undergo  the  vexation,  expense,  and  uncertainty  of  litigating  with 
a  powerful  corporation  in  the  courts  of  a  distant  state.  The  legis- 
lature, therefore,  very  wisely  determined  that  they  should  not  do 
business  in  this  state  unless  under  certain  restrictions  imposed  for 
the  public  good.  The  right  of  claiming  to  sue  in  our  courts  is  one 
of  the  concessions  made  by  these  companies  for  the  privilege  of 
being  permitted  to  establish  agencies  here.  The  agreement  of  the 
parties  then,  in  this  case,  is  not  only  to  divest  our  courts  of  their 
jurisdiction,  but^to  relieve  the  defendant  of  an  obligation,  not  im* 
posed  by  the  insured,  but  by  a  law  of  the  state.  We  are  clearly 
of  opinion  that  such  an  agreement  is  null  and  void. 

The  last  ground  of  error  is  the  refusal  of  the  Court  to  give  cer- 
tain instructions  asked  for  by  defendant.  The  Court,  at  the 
instance  of  defendant,  gave  the  following  instructions : — 

« If  the  jury  find  from  the  evidence  that  the  said  Frederick 
Reichard  was  not  sober  and  temperate  when  the  policy  sued  on 
was  issued,  they  will  find  for  the  defendant. 

*«  If  the  jury  find  that  Frederick  Reichard  was  not  of  sober  and 
temperate  habits  on  the  16th  day  of  July,  1857,  when  said  policy 
was  renewed,  they  will  fiud  for  the  defendant. 

«  If  the  jury  find  from  the  evidence  that,  at  the  time  the  policy 
Bued  on  was  renewed,  the  said  Frederick  Reichard  was  of  intem- 
perate habits,  and  that  this  fact  was  not  communicated  by  the 
assured  to  the  defendant,  then  the  plaintiff  cannot  recover. 

*'  If  the  jury  find  from  the  evidence,  either  that  the  said  Frede- 
rick Reichard  was  not,  at  the  time  of  issuing  the  policy,  a  tempe- 
rate man,  or  was  not  a  sober  and  temperate  man  when  the  policy 
laed  on  was  renewed,  the  jury  will  find  for  the  defendant,  unlesi 
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thej  further  find  that  said  defendant  had  notice  that  said  iUsidi 
ard's  habits  were  not  sober  and  temperate  at  these  times. 

(<  If  the  jury  find  from  the  evidence  that  said  Reichard  was  not 
m  good  health  on  the  16th  of  July,  1857,  when  the  policy  sued  on 
was  revived,  then  the  plaintiff  cannot  recover  in^his  case." 

The  defendant  then  asked  the  Court  to  give  the  following  instnie- 
tions,  which  were  refused : — - 

«  If  the  jury  find  from  the  evidence  that  Frederick  ReicLard's 
death  was  occasioned  by  the  intemperate  use  of  intoxicating  drinks, 
then  the  plaintiff  cannot  recover. 

(<  If  the  jury  find  from  the  evidence  that  Frederick  Reichard'a 
death  was  hastened  by  the  intemperate  use  of  intoxicating  drinks, 
the  plaintiff  cannot  recover. 

'<  If  the  jury  find  from  the  evidence  that  Frederick  Reichard 
died  in  consequence  of  the  excessive  use  of  intoxicating  drinks, 
then  the  plaintiff  cannot  recover." 

The  instructions  refused  do  not,  in  our  opinion,  embody  the  law 
of  the  case.  They  refer  to  no  definite  period  of  time.  It  is  im- 
material  whether  Reichard*s  death  was  occasioned  by  intemperance 
or  not.  If  he  was,  at  the  time  of  the  issuing  of  the  policy  and 
at  the  time  of  the  renewal  thereof,  temperate  and  in  good  health, 
then  it  cannot  be  said  that  he  made  false  representations  to  the 
company,  without  which  the  risk  would  not  have  been  taken.  The 
risk  was  taken  upon  the  statement  made  at  the  time  of  issuing  the 
policy,  and  had  no  reference  to  any  future  change  in  the  habits  of 
the  insured.  If  Reichard  became  intemperate  subsequent  to  the 
issuing  and  renewal  of  the  policy,  and  this  fact  could  be  set  op  i& 
bar  to  a  recovery,  we  see  no  reason  why  intemperance  in  eating. 
the  undue  exposure  of  the  person  to  the  inclemency  of  the  weather, 
or  any  other  act  tending  to  shorten  life,  might  not  with  equal  pro- 
priety be  pleaded  in  bar. 

The  instructions  given  left  it  to  the  jury  to  say  whether,  at  the 
time  of  the  issuing  and  renewal  of  the  policy,  Reichard  was  ia 
good  health  and  of  sober  and  temperate  habits.  It  was  a  ques- 
tion of  fact,  and  the  jury  having  passed  upon  it,  we  see  no  remsoa 
tu  disturb  their  verdict. 

The  other  judges  concurring,  the  judgment  is  affirmed. 
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JHstrici  Court  for  the  (My  and  County  of  Philadelphia, 

8H0BNBEROER  V9.  WATTS. 

Mendants  exeeated  a  bond  with  warrant  of  attorney,  for  $28,000,  payable  "  in 
8p«eie,  ourrent  gold  and  silTor  money  of  the  United  States,"  and  "that  no  exist- 
ing law  or  laws,  and  no  law  or  laws  which  may  be  hereafter  enacted,  shall  ope- 
rate, or  be  construed  as  operating  to  allow  payment  to  be  made  in  any  other 
money,  than  that  aboTe  designated ;"  **  the  said  obligors  expressly  waiving  the 
benefit  derived  or  to  be  derived  from  such  law  or  laws." 

Judgment  was  entered  and  fi.  fa.  issued,  in  which  the  sheriff  was  required  to  levy 
the  debt  and  interest  "in  specie,  current  gold  and  silver  money."  The  Court, 
on  motion,  set  aside  the  fi.  fa.  and  htld:  That  the  fi.  fa.  was  irregular ;  as  a  final 
Judgment  is  necessarily  for  lawful  money,  and  is  payable  in  any  money  which 
the  law  has  made  a  legal  tender 

The  facts  of  the  case  will  appear  in  the  opinion  of  the  Court, 
which  was  delivered  hy 

Hare,  J. — The  defendants  in  this  case,  Henry  Musselman  and 
Henry  M.  Watts,  executed  some  years  ago  a  bond  to  the  plaintiff, 
conditioned  for  the  payment  of  twenty-eight  thousand  dollars,  not 
as  such  instruments  are  usually  worded,  in  lawful  money,  or  law- 
ful money  of  the  United  States,  but  ^'in  specie,  current  gold  and 
silver  money  of  the  United  States." 

This  peculiarity  in  the  wording  of  the  condition,  which  was, 
when  written,  mere  tautology  or  surplusage,  as  being  a  needless 
expression  of  that  which  the  law  would  have  implied  if  it  had  not 
been  expressly  stipulated,  has  since  acquired  significance,  and 
become  a  stipulation  for  that  which  the  law  no  longer  implies,  and 
perhaps  will  not  enforce  or  sanction.  For,  by  the  passage  of  a 
recent  and  well  known  Act  of  Congress,  Treasury  notes  of  the 
United  States  have  been  raised  to  an  equality  as  money  with  gold 
and  silver,  and  declared  to  be  a  legal  tender  for  the  payment  of 
nXi  debts.  The  constitutionality  and  binding  force  of  this  act  are 
Dot  denied  by  the  plaintiff,  who  has  expressly  waived  bringing 
them  in  question,  but  he  insists  that  it  is  not  applicable  to  a 
crontract,  which,  like  the  present,  provides  expressly,  that  cho 
pa.jment  shall  be  made  in  gold  or  silver,  and  thus  impliedly 
negatives  the  right  to  pay  in  paper.     He  has  accordingly  entered 
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judgment  on  the  warrant  of  attorney  accompanying  the  hond  m 
reciting  its  condition,  and  issued  an  execution  by  which  the 
sheriff  is  required  to  levy  twenty-eight  thousand  one  hundred  aod 
fifteen  dollars  out  of  the  goods  and  chattels,  lands  and  tenements 
of  the  defendants,  not  as  such  writs  ordinarily  run,  in  lawfol 
money  of  Pennsylvania,  but  "in  specie,  current  gold  and  silrer 
money,"  in  the  words  of  the  condition  of  the  bond.  This  writ  the 
defendants  ask  to  set  aside  as  without  warrant,  unosual  and 
illegal ;  and  we  have  consequently  to  determine  first,  whether  the 
special  agreement  on  which  the  plaintiff  relies  is  legal,  and  ont 
for  which  the  law  will  give  a  remedy ;  and  next,  if  it  be  w, 
whether  the  summary  remedy  which  the  plaintiff  has  chosen  has 
been  chosen  rightly,  and  is  well  founded  in  point  of  law. 

The  familiar  maxim,  quilibet  potest  renunciare  juri  pro  Me  uUn- 
duetOj  implies  what  we  know  from  other  sources,  that  men  are  in 
general  free  to  contract  as  they  think  proper,  and  may,  ordinaril; 
Hpeaking,  make  any  bargain,  which  suits  their  pleasure,  the  law 
not  caring,  and  indeed  not  being  able  to  ascertain  whether  what  ' 
has  been  agreed  on  between  persons  who  are  9ui  jurU.  and  not  ; 
destitute  of  ordinary  capacity,  is  wise  or  foolish,  beneficial  to 
both,  or  advantageous  to  neither  of  the  contracting  parties.  When.  | 
however,  a  contract  is  contrary  to  law,  and  attempts  to  do  or 
regulate  in  one  way,  that  which  the  legislature  has  declared  shall 
be  done  in  another,  the  law  may,  and  often  will  pronounce  the 
contract  void,  especially  if  the  matter  be  one  in  which  the  whole 
community  has  an  interest,  and  which  does  not  exclusively  cos- 
cern  the  individuals  who  have  made  the  contract.     A  debtor  mat 
renounce  the  protection  of  the  statute  of  limitations  after  it  has  | 
taken  effect  in  his  favor,  and  barred  the  debt,  but  he  cannot  do  I 
so  in  the  first  place  in  making  the  contract  in  which  the  debt 
originates.     No  covenant,  in  or  at  the  time  of  executing  a  mort- 
gage,  can   be   so   binding   as   to   preclude  the  mortgagor  fr(»i 
redeeming  the  mortgaged  premises,  or  even  limit  the  time  within 
which  the  right  may  be  exercised,  although  his  control  over  it 
for  all  other  purposes  absolute,  and  he  may,  if  he  pleases,  cede  it 
to  a  stranger  for  nothing.     Examples  might  be  multiplied,  bil 


Digitized  by  VjOOQIC 


SHOENBERGER  vs.  WATTS.  656 

these  jire  sufficient  to  show  the  necessity  for  drawing  the  line 
betwecD  what  may  and  what  may  not  be  renounced  lawfully,  and 
the  difficulty  of  drawing  it  correctly.  There  is  nothing  in  which 
the  public  at  large  have  a  greater  interest  than  in  the  currency, 
which  is  to  the  social  system  what  the  circulation  of  the  blood  is 
in  the  natural  body,  which  brings  to  the  laborer  the  reward  of 
toil  to  the  merchant  the  returns  of  commerce,  to  the  agriculturist 
facilities  for  exchanging  his  productions,  which  is  literally  and 
without  overstatement,  the  means  of  luxury,  of  comfort  and  of 
iaily  bread  to  each  and  all  in  their  several  stations.  It  feeds  and 
nipplies  the  community  in  peace,  it  arms  and  maintains  the 
loldier,  who  is  the  defence  of  the  state  in  war ;  it  is  next  to  light 
md  air,  and  beyond  all  secondary  and  artificial  agents,  the  most 
^neral,  the  most  pervading  and  powerful  influence,  and  that  on 
rhich  most  depends.  Its  uniformity,  its  stability,  its  security, 
mi  still  more,  the  confidence  felt  in  its  security,  are  in  their  turn 
he  springs  on  which  it  rests,  and  by  which  alone  it  can  perform 
Is  vast  and  delicate  functions.  Hence,  the  power  of  saying  what 
hall  be  money,  at  what  rate  money  shall  be  taken,  and  what  it 
hall  be  worth,  has,  in  all  civilized  countries,  and  almost  from  the 
ntset  of  civilization,  been  deemed  one  of  the  badges  and  attri- 
Qtes  of  sovereignty,  and  assigned  to  the  central  and  supreme 
athority  of  the  state,  as  that  which  may  indeed  be  perverted  or 
bused,  but  which,  yet  abused  or  not,  must  be  exerpised  uniformly, 
nd  according  to  some  common  rule,  in  order  to  be  of  utility  at 
II.  This  being  the  object  and  design  for  which  the  coining  and 
loney-making  power  was  given  to  the  government  of  the  United 
tates  in  common  with  all  other  governments,  we  may  well  doubt 
hether,  when  that  government  has  exercised  its  high  prerogative, 
f  deciding  that  certain  modes  or  forms  of  value  shall  all  be 
oney,  and  all  be  money  equally,  that  the  same  nominal  quanti- 
es  of  each  shall  be  worth  as  much  as  any  of  the  others,  it  can 
i  competent  for  the  citizen  to  discriminate  in  a  matter  where 
le  law  of  the  land  has  refused  to  distinguish,  to  make  a  bargain 
deluding  those  with  whom  he  contracts  from  a  means  of  payment 
bich  the  law  has  decided  shall  be  open  to,  and  available  for  alU 
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and  incumber  them  with  a  debt  of  a  new  and  special  nature,  no. 
capable  of  being  discharged  in  the  way  in  which  ordinary  debto 
are  by  law  payable.  Congress,  in  the  exercise  of  its  aopreme 
authority,  declares  that  gold,  silv^er  and  Treasury  notes  shall  be 
legal  tender  for  the  payment  of  all  debts,  that  a  debtor  who 
comes  with  these,  or  any  of  them  in  his  hand,  and  proffers  them 
to  his  creditor,  shall  be  freed  from  ail  further  obligation,  that  sU 
liability  on  his  part  either  in  person  or  property  shall  forthwith 
cease.  Not  so,  says  the  creditor ;  by  the  magic  of  a  few  words  iii 
this  paper,  I  will  create  a  debt  and  impose  an  obligation,  to  whidi 
the  enabling  and  beneficial  provisions  of  the  statute  shall  not  be 
applicable,  which  gold,  which  silver  or  which  government  pap» 
shall  not  be  capable  of  extinguishing,  which  must  be  paid  in  s 
particular  way  of  my  own  choosing,  that  will,  as  I  think,  be  more 
beneficial  to  me,  whatever  may  be  its  effect  in  depriving  my  debtor 
of  the  right  of  choice  given  him  by  Congress.  Surely,  this  is  to 
run  counter,  not  only  to  the  spirit,  but  to  the  very  letter  of  aa 
act  which  applies  in  terms  to  all  debts,  without  excepting  any,  or 
in  any  way  providing  or  implying  that  there  may  or  can  be  a 
right  to  create  debts  to  which  it  shall  not  apply. 

These  considerations  certainly  have  much  weight,  and  may  well 
induce  a  doubt,  whether  a  contract,  by  which  a  debt  most  be  paid 
only  in  one  form  or  mode  to  the  exclusion  of  others,  which,  in  the 
eye  of  law,  are  of  equal  validity,  and  in  which  it  has  declared, 
that  all  debts  shall  be  payable,  is  consistent  with  public  policy,  or 
legally  good  and  valid.  But  there  is  another  line  of  argament 
tending  nearly,  if  not  directly  to  the  same  result,  and  which  may 
be  regarded  as  a  corroboration  of  that  pursued  above.  If  an 
agreement  for  payment  in  gold  and  not  in  silver,  or  in  silver  and 
not  in  gold  or  Treasury  notes,  be  legally  binding,  it  is  still  bot  an 
agreement,  which  will  not  be  specifically  enforced  if  broken,  or 
admit  of  any  other  remedy  than  an  award  of  damages  as  compen- 
sation  for  the  breach.  If,  for  instance,  the  stipulation  is  for  gold, 
and  silver  only  is  tendered,  or  for  silver  and  the  tender  be  in 
paper,  the  compensation  due,  the  damages  adjudged,  will  depend 
on  the  difference  between  what  was  due  and  what  was  offered,  or 
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Mtweeii  gold  and  silver  in  the  one  case,  and  gold  and  paper  in 
he  other.  But  by  the  Constitution  of  the  United  States,  Con* 
p^88  tias  power  "  to  coin  money  and  regulate  the  value  thereof," 
md  has  exercised  that  power  by  declaring,  that  a  hundred  pieces 
if  silver  of  a  certain  weight  and  fineness  shall  be  of  the  same 
^Ine  as  a  hundred  pieces  of  gold  of  a  certain  other  weight  and 
ineness,  or  in  other  words,  that  a  hundred  dollars  shall  be  worth 
hundred  dollars  and  no  more,  whether  tendered  in  silver  or  in 
lold.  Whenever,  therefore,  it  shall  become  the  province  of  a 
ourt  and  jury  to  ascertain  the  compensation  due  to  a  man  who 
as  bargained  for  gold  and  had  silver  offered  to  him,  •r  has  bar- 
ained  for  silver  and  been  met  with  a  tender  of  gold,  it  will  pro- 
»bly  be  the  duty  of  the  court  to  instruct  the  jury  that  there  is 
0  damage,  or  that  the  damage  is  but  nominal ;  that  what  was 
roffered  under  the  contract  was  legally  equivalent  to  that  which 
lejcoD tract  called  for;  that  the  party  plaintiff  is  not,  in  contem- 
lation  of  law,  injured,  and  is  simply  entitled  to  a  verdict  for  the 
mount  of  the  debt  without  costs  or  interest.  It  is  true,  that  a 
isit  to  a  board  of  brokers  or  other  place  of  business,  where  coin 
bought  and  sold  as  merchandise,  might  lead  to  a  different  result* 
sd  show  at  one  time,  that  a  hundred  dollars  in  silver  is  far  from 
ifing  the  same  value  as  a  hundred  dollars  in  gold,  and  at  another,  • 
^  a  hundred  dollars  in  gold  is  less  valuable  than  a  hundred 
dlars  in  silver.  But  there  are  many  cases  in  which  the  legal 
easore  of  damages  is  different  from  the  real,  and  where  the  law 
ops  short  of  compensation  for  the  full  amount  of  the  injury  for 
asons  which  need  not  be  detailed  here,  but  which  would  recom- 
end  themselves  to  all  if  there  were  time  to  state  them.  This  is 
pecially  true  where  money  is  in  question^  and  where  the  wrong 
insists  in  the  breach  of  an  agreement  for  the  payment  of  money, 
i  distinguished  from  one  for  the  delivery  of  things  of  any  other 
Acription.  A  merchant's  credit  and  fortune  may  have  been 
ined,  the  most  favorable  opportunity  for  speculation  may  have 
«n  lost,  the  most  profitable  bargain  or  enterprise  abandoned  in 
^sequence  of  the  impunctuality  of  a  debtor,  and  yet  the  creditoi 
ill  be  confined  to  a  recovery  of  the  debt  with  slz  per  cent,  interest 
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during  the  time  that  payment  has  been  delayed,  and  proof  that 
the  compensation  thus  given  is  insufficient  and  falls  far  short  of 
the  real  loss,  rejected  as  wholly  immaterial  in  point  of  law.  Etcd, 
therefore,  if  a  stipulation  that  \rhat  the  law  declares  a  legal  tender 
shall  not  be  so,  or  that  a  debt  shall  be  payable  in  one  kind  of 
legal  currency  to  the  exclusion  of  others,  is  not  to  be  set  aside 
summarily  as  contrary  to  public  policy,  it  must  still,  as  it  would 
seem,  fail  of  elTect,  when  brought  to  the  test  of  an  attempt  to 
enforce  it  by  a  suit  for  damages. 

I  am,  however,  reminded  by  counsel,  that  the  bond  on  whieh 
the  plaintiff  seeks  to  recover  in  this  instance,  besides  stipulating 
for  payment  in  gold  and  silver  money  of  the  United  States,  also 
stipulates  "  that  no  existing  law  or  laws,  and  no  law  or  laws  which 
may  be  hereafter  enacted,  shall  operate,  or  be  construed  as  ope- 
rating to  allow  payment  to  be  made  in  any  other  money,  than  that 
above  designated;"  "the  said  obligors  expressly  waiving  the 
benefit  derived,  or  to  be  derived  from  such  law  or  laws;"  and 
these  clauses  are  said  to  be  at  all  events  binding,  and  to  entitle 
the  plaintiff  to  insist  on  the  terms  of  the  bond,  whatever  might 
have  been  the  rule  if  they  had  not  been  introduced.  But,  with 
every  disposition  to  give  weight  to  this  argumei:*.,  which  was  care- 
fully considered  by  the  Court  in  consultation,  I  am  unable  to  see 
that  it  varies  the  case,  or  renders  anything  that  has  been  said 
hitherto  inapplicable.  If  the  subject-matter  of  this  contract  ia 
such  that  it  may  be  dealt  with  freely  at  the  pleasure  of  the  parties, 
irrespectively  of  the  words  of  the  statute,  ther*  their  express 
agreement  that  the  bond  should  be  paid  "  in  specie,"  should  hare 
that  effect  given  to  it  which  they  must  be  presumed  to  have  in- 
tended, and  the  debt  be  treated  as  one  which  gold  and  silver  can 
alone  satisfy.  But  if,  on  the  other  hand,  as  I  have  endeavored  te 
dhow,  and  think  most  probable,  the  matter  is  one  which  the  law 
reserves  exclusively  for  its  own  action,  and  will  not  suffer  to  be 
touched  by  any  private  or  inferior  hand,  then  a  stipulation  that 
it  shall  not  be  regulated  by  the  law,  must,  necessarily,  be  void  and 
inoperative.  It  is  obvious  that  parties  cannot  nullify  the  pro- 
visions of  a  statute,  by  anticipation,  on  any  point  where  they 
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vould  necessarily  be  bound  by  them,  if  the  statute  had  been 
passed ;  and  that  the  question  whether  a  contract  is  contrary  to 
law,  is  to  be  solved  by  looking  at  the  law  and  the  contract,  and 
seeing  whether  the  one  contravenes  or  is  opposed  to  the  letter  and 
spirit  of  the  other,  and  not  merely  by  considering  whether  the 
law  was  made  before  the  contract,  or  the  contract  before  the  law. 
The  State  Legislatures  are,  indeed,  by  the  Constitution  of  the 
United  States,  prohibited  from  impairing  the  obligations  of  con- 
tracts, but  there  is  no  such  restraint  on  the  National  Legislature, 
and  when  the  power  of  Congress  is  exercised  retrospectively  as  it 
ordinarily  is,  and  in  the  nature  of  things  generally  must  be  in 
legislating  with  reference  to  the  currency,  and  declaring  what 
shall  be  money  and  what  money  shall  be  worth,  it  will  apply  as 
effectually  to  past  debts  as  to  those  which  are  subsequently  con- 
tracted, notwithstanding  anything  which  may  be  said  to  the  con- 
trary in  the  agreement  in  which  the  debt  has  its  origin. 

It  is,  however,  unnecessary  to  express  a  final  opinion  on  these 
points,  which  concern  the  plaintiff's  right  under  the  contract, 
because  it  is  clear  that  even  if  he  has  the  right  which  he  claims, 
he  has  mistaken  the  remedy,  and  must  resort  to  a  longer  and  less 
direct  path  than  that  which  he  is  endeavoring  to  pursue.  If  a 
bond  were  conditioned  for  the  payment  of  a  certain  number  of 
bushels  of  wheat,  or  for  a  specific  amount  of  foreign  coin,  every 
one  would  admit  that  the  entry  of  judgment  on  a  warrant  of 
attorney  accompanying  the  bond,  would  not  justify  the  issuing  of 
an  execution  addressed  to  the  sheriff,  and  commanding  him  to  sell 
the  goods  and  chattels  of  the  defendants  for,  and  payable  only  in 
the  wheat  or  coin  which  he  had  promised  to  give,  and  which  he 
was  in  default  for  not  giving,  because  the  proper  redress  wo  aid  lie 
in  a  scire  facias  or  other  proceeding  on  the  judgment,  of  a  nature 
to  bring  the  injury  inflicted  by  the  breach  before  a  court  and  jury, 
and  enable  them  to  ascertain  its  exact  nature,  and  what  amount 
of  damages  should  be  awarded  by  way  of  compensation.  And  it 
irould  seem  very  plain  that  the  same  course  must  be  pursued  when 
the  condition  is  for  the  payment  of  a  particular  sort  of  domestic 
currency,  to  the  exclusion  of  every  other.     If  the  breach  of  a  con 
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dition  to  pay  in  gold  and  not  in  silver,  or  in  silver  and  not  m 
treasury  notes,  be  an  injury  in  the  sense  in  which  injury  implies 
a  violation  of  legal  right,  as  distinguished  from  the  infliction  cf 
loss  or  damage  without  legal  wrong,  still  the  amount  of  die 
injury  is  obviously  a  question  of  fact  depending  on  the  stite 
of  the  market  for  bullion  when  the  default  occurs,  and  requir- 
ing the  introduction  of  evidence  on  one  side,  or  on  both,  for 
its  proper  adjustment.  Like  other  questions  of  the  same  sort,  it 
should  therefore  be  tried  by  a  jury,  and  solved  by  their  verdict, 
guided  by  the  charge  of  a  court.  But  the  plaintiff,  instead  of 
pursuing  this  course,  has  entered  a  judgment  on  the  bond,  whicL 
he  has  treated  as  final,  and  not  interlocutory,  by  proceeding  tt 
once  to  execution.  Now,  a  final  judgment  in  debt,  covenant,  or 
assumpsit,  or  indeed  in  any  proceeding  instituted  for  the  reeoverj 
of  money  or  damages,  is  necessarily  a  judgment  for  so  much  law- 
ful money,  payable  in  any  money  which  the  law-  esteems  lawfdL 
and  has  made  a  legal  tender  when  other  payments  are  in  question. 
Whatever  the  contract  may  have  been,  when  once  pushed  to  % 
recovery  it  can  have  but  one  termination,  and  end  in  a  judgment 
not  for  what  was  contracted  for,  but  for  an  equivalent  for  tbe 
breach  of  the  contract  in  current  coin.  There  may,  indeed,  some- 
times in  replevin  or  detinue,  be  a  recovery  of  a  specific  thing,  but 
never  in  actions  founded  on  contract,  nor  in  any  action  for  thiagB 
generally  of  a  specific  kind  or  class ;  the  reason  being  that  everj 
judgment  must  be  final,  and  furnish  an  exact  measure  of  what  one 
party  is  to  give  and  the  other  to  get. 

Equity  may,  no  doubt,  make  a  decree,  and  issue  a  writ  to 
compel  the  performance  of  a  contract,  specifically  and  in  terms; 
but  then  the  jurisdiction  of  equity  is  discretionary  and  special, 
oontroUed  by  circumstances,  and  exercised  with  reference  not  only 
to  the  strict  legal  right  of  the  plaintiff,  but  to  what  the  defendant 
may  in  each  instance  be  reasonably  required  to  do,  and  has  it  ii 
his  power  to  accomplish.  And  besides,  equity  confines  this  sort 
of  redress  ordinarily,  if  not  exclusively,  to  contracts  for  the  con- 
veyance of  land,  and  will  seldom,  if  ever,  compel  the  fulfilment  of 
'an  agreement  for  the  sale  and  delivery  of  chattels.     The  writ 
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which  has  been  issued  in  this  instance,  is  in  effect  a  decree  of 
epecific  performance,  requiring  the  defendants  to  fulfil  their  con- 
tract to  the  letter,  and  directing  the  sheriff,  in  the  event  of  their 
default,  to  fulfil  it  for  them,  by  converting  their  lands  and  goodf 
not  into  money  generally,  but  into  the  particular  kind  of  monej 
which  they  contracted  to  furnish.  Such  an  order  seems  to  me 
essentially  contrary  to  the  spirit  in  which  equity  proceeds  in 
enforcing  contracts,  and  would  be  as  little  likely  to  receive  the 
sanction  of  a  chancellor,  as  of  the  judges  of  a  Court  of  common 
law. 

It  has,  however,  been  suggested,  that  although  the  plaintiff 
could  not,  on  a  bond  or  covenant  for  payment  in  Spanish  dollars, 
irith  a  warrant  of  attorney,  enter  judgment  and  issue  execution 
Tor  Spanish  dollars,  there  is  no  reason  why  be  should  not  have  a 
judgment  and  execution  for  silver  American  dollars,  as  distin- 
^ished  from  gold,  or  payable  only  in  gold  dollars,  and  not  in 
paper.  One,  and  to  a  legal  mind,  sufficient  answer  to  this  is,  that 
mch  a  judgment  would  be  without  a  parallel  or  precedent,  and 
contrary  alike  to  the  forms  and  spirit  of  the  law,  which  always 
)eeka  to  pass  from  the  particular  to  the  general,  and  may  well  b«i 
kverse  to  giving  force  and  perpetuity  to  a  special  obligation,  that 
nay,  in  the  course  of  time  and  events,  become  difficult  to  execute, 
f  not  of  impossible  execution.  The  ordinary,  wise,  and  invariable 
course  therefore  is,  and  has  been,  to  refer  the  injury  inflicted  by 
i  breach  of  contract,  to  the  period  when  the  contract  was  broken, 
o  examine  what  the  injured  party  would  have  got,  if  the  contract 
lad  been  then  fulfilled,  and  what  he. lost  by  its  non-fulfilment,  to 
estimate  this  in  the  currency  of  the  commonwealth,  and  enter 
judgment  for  the  amount  as  thus  ascertained ;  a  judgment  not  in 
Jie  terms  of  ike  contract,  while  it  drowns  ox  merges,  and  having 
lothing  in  common  with  it,  except  that  of  being  an  equivalent  in 
he  general  and  common  measure  of  all  valae^  fcff  the  particular 
brm  of  value  stipulated  for  in  the  contract.  A  contract  may  be 
or  the  delivery  of  grain,  but  the  judgment  on  it  is  not  on  that 
kocount  for  grain,  but  for  as  much  money  as  the  grain,  if  delivered, 
rould  have  been  worth  at  the  time  and  place  of  delivery.  A  judg 
Vol.  10.-«S 
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ment  on  a  contract  for  doubloons  would  follow  the  same  rule,  and 
be  not  for  doubloons,  but  for  the  value  which  the  doubloons  wouM 
have  had  if  delivered  according  to  the  contract.  Why  should  s 
contract  for  gold  dollars  receive  a  different  or  more  favorable 
construction,  and  entitle  the  party  who  seeks  to  enforce  it  to  la 
anomalous  judgment,  not  for  compensation,  but  for  the  things,  or 
rather  for  the  class  of  things  contracted  for  ?  Judgments  should 
be  so  shaped  and  moulded  that,  the  benefit  to  one  party  may  be 
attained  with  the  least  amount  of  injury  to  the  other,  and  this  is 
what  the  law  has  done  by  rendering  them  for  currency  generaDy. 
and  leaving  the  defendant  free  to  choose  that  sort  of  current 
money  which  can  be  obtained  with  the  least  diflSculty ;  but  a  judg- 
ment and  execution  solely  for  gold,  or  exclusively  for  silver, 
might  impose  a  burden  on  the  defendant  which  he  ought  not  to 
be  compelled  to  bear,  and  lead  to  the  sacrifice  of  his  propertj 
without  any  corresponding  advantage  to  the  plaintiff.  And  as  the 
present  writ  of  fieri  facia%  sins  against  these  principles,  and 
departs  from  the  even  tenor  which  every  judgment  should  pursoe, 
by  limiting  the  sheriff  to  one  particular  kind  of  currency,  instead 
of  leaving  the  defendant  free  to  pay,  and  purchasers  under  the 
writ  free  to  buy  in  all,  it  is  set  aside  in  accordance  with  the  prayer 
of  the  defendants.  Rule  absolute. 

Stroud,  J.,  dissented. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 
SITPREME  COURT  OF  PENNSYLVANIA.* 

Contract  to  pay  ike  Debt  of  Another,  toTien  valid, — A  firm  sold  out  their 
partnership  effects  to  another,  who  agreed  verbally  to  pay  the  firm  dete. 
One  of  the  firm  creditors  sued  the  purchaser  for  his  debt,  relying  <»  Ibt 
contract  of  sale,  without  showing  that  he  was  a  party  to  it.  Beid^  X\ati 
he  could  not  recover,  for  the  agreement  upon  which  the  aotion  was  broiif^ 
was  not  in  writing  and  signed  by  the  party  to  be  charged  theiewidi,  m 
required  by  the  Aot  26th  April,  1855.     Shoemaker  vs.  King. 

^  :l^m  Robert  E.  Wright,  Esq.,  State  Reporter,  to  t>e  reported  in  tlie  4th 
bis  Reports. 
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Though  racli  a  contraet  is  valid  betwcHsn  the  immediate  parties  to  it,  it 
i  void  u  a  coo  tract  ia  favor  of  the  creditors  of  the  parties,  unless  thej. 
s  a  part  of  the  arrangement,  give  up  their  original  claims  and  accept  the 
«¥  coatract  instead.  Without  this  it  is  void,  when  ea-presdy  made  to 
lie  creditors,  and  therefore  it  cannot  be  implied  as  made  to  them.  While 
\t  old  debt  remains,  the  new  contract  cannot  be  a  substituted,  but  is  only 
collateral  one — a  promise  to  pay  another^s  debt,  which  is  forbidden  by 
le  statute,  as  a  cause  of  action.     Id. 

Act  of  May  6^  1844,  rdatwe  to  "  Lapsed  Legacies"  construed. — Dis- 
i&«^Mmper  stirpes  cmd  per  capita. —  Construction  of  Will. — Under  see- 
on  2d  of  Act  6th  May,  1844,  a  beqnest  by  a  testator  to  his  sister  is  valid, 
mgh  she  was  dead  when  the  will  was  written,  but  lefl  children  who 
irriVed  the  testator:   Mimter^s  Appeal. 

Where  the  testator  directed  his  bequests  to  be  distributed,  ^' share  and 
are  alike  among  the  children  of  my  l)rother  Adam,  and  the  children  of 
f  brother  Martin,  and  to  my  sister  Barbara,'*  who  died  before  him  leaving 
ildreo ;  but  by  another  clause  in  the  will,  the  mode  of  distribution  was 
ftdered  donbtftii ;  it  was  held,  Uiat  the  legal  statutory  form  of  distribu- 
o  fihonid  be  applied,  and  that  the  legatees  should  be  classified  in  three 
iaes,  allowing  each  class  to  take  as  their  parents  would  have  done,  per 
rpa:  Id 

Dittnbution  of  Penonai  Estate  of  Decedent  as  between  first  and  second 
muni.— Under  the  Act  of  27th  April,  1855,  the  children  of  deceased 
cles  and  aunts  take  by  representation,  such  part  of  the  estate  of  a 
cedent  as  the  parents  would  be  entitled  to  if  living.  The  rule  of  dia- 
bation  18  per  stirpes  and  not^>«r  capita  :  Brenneman^s  Appeal. 
That  act  constituted  the  grandchildren  of  brothers  and  sisters,  and  the 
ildren  of  uncles  and  aunts,  additional  classes  of  collateral  heirs,  as  con- 
distinguished  from  next  of  kin,  and  they,  therefore,  take  as  such,  when 
&led  to  inherit,  and  not  as  next  of  kin  as  under  the  Act  of  1838  :  Id, 
Tbc  second  cousins  of  the  decedent  are  not  entitled  to  a  distribution 
der  the  act :  whenever  they  are  entitled  to  inherit,  it  must  be  as  next 
kin,  and  their  distribution  is  per  capita :    Id. 

hiahHity  of  Stockholder  for  Debts  of  Manufacturing  Corporation. ^"^ 
'^er  of  Defendants. — Defence  to  the  Action.— The  Act  of  April  20th, 
>3,  supplementary  to  the  Act  of  April  7th,  1849,  entitled  an  "Act  to 
lonrage  Mannfactnrinjg  Operations  in  this  Commonwealth/'  renders  the 
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stookholders  in  all  companies  incorporated  in  pursoanoe  of  its  prori&ioQa. 
or  under  the  act  of  1849  and  its  supplements,  liable  for  all  debts  cootrarted 
while  they  are  stockholders,  although  they  have  paid  up  the  whole  of 
their  stock :  Pattenon  do  Co,  vs.  The  Wyomiuing  Manufacturing  Om^ 
pony  €t  al. 

Though  the  corporation  is  the  principal  debtor,  and  the  liabili^  <^  thi 
stockholders  is  only  secondary  and  colUteral,  yet  the  form  of  the  remedj 
and  the  character  of  the  right,  under  the  Acts  of  Assembly,  allow  tfai 
use  of  separate  actions  against  the  primary  and  secondary  debtors :  Id. 

In  an  action  against  stockholders,  brought  to  enforce  such  liability,  tk 
plaintiff  may  join  the  corporation,  even  though  he  has  previously  obtained 
a  judgment  against  it,  for  a  portion  of  the  debt  sued  for  :   Id, 

It  is  not  a  good  plea  in  bar  to  an  action  against  the  stockholders,  tltiJ 
the  corporation  had  not  paid  the  bonus  of  one-half  per  cent  on  the  amoool 
of  the  original  capital  stock,  as  required  by  the  state  :  the  proviso  to  iht 
Act  of  April  20th,  1853,  is  not  properly  a  proviso,  but  an  additional  lav : 
Id. 

I 
Resolutions  of  CfUy  OouncHs  of  ffarrishurg,  not  valid  unless  approved  M 

Mayor  and  recorded. — Regulations,  Resolutions,  and  Ordinanres^  dt/inri 

and  distinguished, — A  resolution  of  the  city  councib,  which  is  to  be  exA 

cuted  and  carried  into  effect  by  the  mayor,  must  be  presented  to  him  f« 

his  approval  and  be  recorded,  in  order  to  be  valid :   Kepner  vs.  The  C<m\ 

monwealth. 

Where  by  one  section  of  the  act  incorporating  the  city,  it  was  proridel 

that  the  council  may  make  *'  by-laws,  ordinances,  resolutions,  and  regu 

tions,"  and  by  another,  that  '*  by-laws  and  ordinances"  were  to  be  submittei 

to  the  mayor  for  his  approval,  it  was  Jield,  that  there  was  no  such  distitM 

Uon  between  the  sections,  as  would  require  that  "  by  laws  and  ordinances^ 

should,  and  ''  regulations  and  resolutions"  should  not  be  submitted  to  m 

mayor,  to  be  approved  by  him  :   Id. 

Personal  Liability  of  Grantee  not  implied  from  mention  of  i 
in  habendum  of  Deed  sealed  only  by  Grantor. — Cowmant,  imt 
by  intention  of  Parties. — Remedy  to  recover  Money  charged  on 
during  Life  of  Widow. — Devisee  of  Land  subject  to  Widow's  Thirds  \ 
cum  onere. — One  bought  land  subject  to  the  payment  of  the  dower  i 
widow  charged  upon  it  in  the  hands  of  the  grantor,  but  the  grantee  i 
not  sign  nor  seal  the  deed,  m  the  habendum  of  which,  the  charge 
dower  was  expressed :  he  devised  the  knd  to  his  daughter  by  his  ^ 
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nd  tfter  bis  death,  and  when  the  dower  had  become  payable  by  the  death 
r  the  widow,  an  action  of  debt  was  brought  against  his  ezecntors  for  the 
ower,  by  those  entitled  thereto.  SMy  that  the  words  in  the  habendum 
r  the  deed  ta  the  testator,  did  not  in  themselves  import  a  covenant  or 
romise  by  the  acceptance  of  it,  to  be  personally  answerable  to  discharge 
w  dower :  Shoenherger's  Execnion  vs.  JHdy  et  ai. 
The  trae  role  for  the  interpretation  of  covenants,  is  so  to  ezponnd  them 
I  to  give  effect  to  the  actual  intent  of  the  parties,  as  collected  ^m  the 
hole  instniment ;  though  the  result  may  be,  that  words  per  ce,  implying 
personal  obligation,  will  be  denied  the  effect  of  a  covenant  or  a  personal 
pomiae  to  pay,  without  regard  to  the  enjoyment  of  the  property :  Id, 
That  the  devisee  of  the  testator  took  the  estate  subject  to  the  dower :  Id. 

LiMlify  of  Married  Woman  for  Purchate^mtmey  of  Real  Estate.-^ 
ond  cmd  Mortgctge  of^  when  valid. —  Waiver  of  Twelve  Months'  Delay 
imking  tcire  fadcu. — A  married  woman  bought  land,  received  the  deed 
id  gave  bond  and  mortgage,  all  in  her  own  name  alone,  for  the  balance 
the  purchase-money,  to  be  paid  at  the  death  of  two  annuitants,  to 
^  the  interest  was  to  be  paid  annually  during  life.  By  condition  in 
e  bond,  the  principal  could  '*  be  collected  as  if  fully  due/'  on  default 
r  six  months  in  paying  the  interest  Eddy  that  upon  such  default,  the 
meipal  oould  be  collected  by  suit  upon  the  mortgage :  Glau  vs.  ITor- 

Though  in  strict  law  a  married  woman  has  no  power  to  make  such  con- 
lets,  except  when  joined  with  her  husband,  yet,  in  order  to  prevent 
eat  injustice,  they  will  be  enforced  in  equity,  and  according  to  the 
eessitiee  of  common  justice,  rather  than  to  the  terms  of  the  contract :  Id, 

Swrtty  on  Bond  of  Auigneefor  Creditors^  Liability  of. —  What  Acts  of 
•editor  mU  relieve  Surety. — The  mere  omission  of  a  creditor  to  sue  the 
incipal  debtor,  does  not  discharge  a  surety ;  but  where  the  creditor  has 
» means  of  satisfaction,  either  actually  or  potentially,  in  his  hands,  and 
a  not  retun  it,  the  surety  is  discharged :  Richards  vs.  The  Common' 
aUh, 

A.  be^me  surety  for  an  assignee  B.,  into  whose  hands  a  distribution 
t  of  the  estate  of  his  assignor  C.  came  for  a  creditor  D.,  wh  died 
ibre  the  account  was  finally  setUed ;  afterwards,  B.  himself  made  an 
ignment  for  the  benefit  of  his  creditors,  who  were  paid  \n  full  and  a 
iplu^  returned  to  the  assignor.     The  administrator  of  the  creditor  D.  in 
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neither  instance  presented  his  claim  for  payment,  but  afterwards,  brought 
suit  against  the  surety  A.,  for  the  distribution  to  which  he  was  entitled, 
under  the  original  assignment  of  0.  to  B. :  EM,  that  he  was  entitled  to 
recover,  notwithstanding  his  inactivity  and  neglect  in  presenting  his  cliia; 
that  the  creditor  had  not  the  possession,  actual  or  potential,  of  the  mm 
of  satisfaction ;  that  mere  forbearance  would  not  discharge  the  surety,  wbo 
under  the  law  had  the  means,  by  notice  to  the  creditor,  to  compel  him  to 
collect  the  claim  against  the  principal  debtor,  and  that  unless  the  snretj 
had  given  such  notice,  lapse  of  time,  in  itself,  would  be  no  defence :  11 

Parol  Evidence  of  Contents  of  Lost  Records,  when  admissible, — Deem 
of  Divorce  not  to  he  reversed  Collateral^. — Evidence  of  Fraud  not  admii' 
sihle,  if  Collusive. — Divorce,  when  a  Bar  to  Dower. — Evidence  of  the 
contents  of  lost  portions  of  the  record  is  admissible  after  existence  anj 
loss  have  been  proved :  Miltimore  vs.  Miltimore  and  De  Bourbon. 

A  wife  obtained  a  decree  of  divorce  A.  Y.  M.  from  her  husband,  oe 
the  ground  of  adultery,  having  herself  procured  the  issuing  of  the  eib- 
poena,  but  twelve  days  before  the  ensuing  term.  After  more  than  eerai 
years,  on  the  death  of  her  husband,  she  endeavored  to  avoid  the  deem 
on  the  ground  of  irregularity,  and  demanded  dower  in  her  husbud's 
estate.  Held,  that  she  was  estopped  by  her  own  acts,  and  that  the  deem 
of  the  court  having  jurisdiction  both  of  the  cause  of  action,  and  tb 
piirties,  was  not  void  but  only  voidable  if  taken  in  time  by  a  party  v^ 
had  a  right  to  object :  Id. 

Evidence  is  not  admissible  on  the  part  of  the  demandant,  that  there  vn 
fraud  in  obtaining  the  decree,  in  that  the  application  for  divorce  was  col- 
lusive. Nemo  aUegans  suam  turpitudinem,  etc.  The  principle  of  estopp^ 
applies,  though,  without  reference  to  the  decree  of  divorce,  she  codd 
make  out  a  primd  facie  case  for  dower :  Id. 

It  was  not  error  in  the  court  to  charge  the  jury,  that  there  having  been 
a  decree  of  divorce  from  the  bonds  of  matrimony,  which  remained  nsn- 
versed  and  unappealed  from,  the  demandant  was  not  entitled  to  dower  m 
the  r^l  estate  of  the  decedent :  Id. 

Forfeiture  of  Charter  not  to  be  tried  CoHatercdly. — Equitable  Eti^fpL 
— On  the  trial  of  an  action  of  astumpnt  by  plaintiffs,  who  were  owncre  « 
a  turnpike  road,  against  a  defendant  for  tolls  due  for  the  use  of  the  loa^ 
a  plea  involving  a  forfeiture  or  invalidity  of  the  charter  is  demurrabte,  9 
may  bo  treated  as  a  nullity  by  the  court.     The  violation  of  a  charter  of 
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iDCorporatioD,  oaDnot  be  made  the  subject  of  a  judicial  investigation  in  a 
coLateral  suit :  Dyer  &  Co,  vs.  Walker  &  Eoward. 

Where  the  defendants  had  used  the  road,  and  had  contracted  to  pay  for 
Buch  use,  there  being  no  other  claimants  for  the  tolls,  they  are  in  equity 
estopped  from  setting  up  defects  in  the  plaintiff's  title,  or  the  charter  if 
tbf  re  were  any ;  and  they  are  liable  to  pay  for  the  use  of  the  road,  if  not 
prevented  from  using  it,  by  the  defects  alleged :  Id. 

SUPREME  COURT  OF  MASSAOHUSETTS.^ 

Depontion — Officer — Arrest — Escape, — No  exception  lies  to  the  decision 
of  a  judge  of  the  superior  court  upon  the  question  whether  a  deposition 
which  has  been  read  in  evidence  in  a  trial  shall  be  delivered  to  the  jury 
when  they  retire  to  consider  of  their  verdict :    Whithead  vs.  Zeyei . 

In  an  action  against  a  sheriff  for  an  escape  suffered  by  his  deputy,  the 
return  of  a  rescue  upon  the  writ  is  not  conclusive  evidence  in  favor  of  the 
defendant:  Id, 

An  officer  is  not  bound  to  call  for  aid  in  the  service  of  mesne  process, 
and  is  not  liable  for  an  escape  that  might  have  been  prevented  by  his 
calling  for  aid :  Id, 

An  officer  is  bound  to  use  all  reasonable  and  proper  personal  exertions 
to  secure  a  person  for  whose  arrest  he  has  a  writ ;  and  if,  in  the  opinion 
of  the  jury,  he  has  not  don^  so,  he  may  be  held  liable  for  an  escape, 
although  he  used  all  such  'aertions  as  he  deemed  necessary  at  the  time : 

Id. 

An  officer  effects  an  arrest  by  laying  his  hand  upon  a  person  whom  he 

has  authority  to  arrest,  for  the  purpose  of  arresting  him,  although  he  may 
not  succeed  in  stopping  or  holding  him :   Id, 

Composition  with  Creditors — Fraudulent  Agreement, — If  a  voluntary 
assignment  for  the  benefit  of  creditors  has  been  executed  by  a  debtor, 
upon  the  delivery  to  him  of  a  release  from  his  debts,  a  creditor  who,  by  a 
secret  agreement  not  to  claim  any  portion  of  the  proceeds  of  the  estate, 
induced  the  assignee,  who  was  also  a  creditor,  to  sign  the  release  and  to 
procure  the  signatures  of  other  creditors  thereto,  cannot  maintain  an 
action  against  the  assignee  to  recover  the  dividend  upon  his  debt :  Frost 
▼s.  Gage. 

1  From  Charles  Allen,  Esq.,  State  Reporter;  to  be  published  in  the  forthooming 
f  olume  of  his  reports. 
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"Way, — No  action  lies  to  recoYor  damages  for  the  obstruction  of  a  U^ 
way,  against  a  city  which  b  bound  to  keep  it  in  repair,  by  an  indiTidml 
whose  place  of  business  thereby  becomes  more  difficult  to  reach,  \^ 
business  injured,  the  deUvery  of  articles  which  he  has  sold  and  tk« 
gathering  in  of  his  crops  more  expensiTe,  his  houses  less  desirabk  £ir 
tenants,  and  his  rents  diminished  in  value,  if  other  persons  suffer  damiges 
from  the  same  cause,  similar  in  kind,  though  less  in  degree :  WiXiard  ti. 
Oity  of  Cambridge, 

Ccmversion, — One  who  receives  goods  into  his  possession  and  eoBtrol 
knowing  that  they  were  not  lawfully  in  the  possession  of  the  p^^on  who 
brought  them  to  him,  and  afterwards  allows  them  to  be  taken  awij  br 
the  same  person,  is  not  thereby  guilty  of  a  couTersion:  Lorimg  ^n, 
Mulcahy. 

Divorce;  Fraud. — This  court  has  power,  under  Gen.  Sts.  c.  107,  §  ^ 
to  declare  a  marriage  void,  into  which  a  man  was  induced  to  enter  bj 
confiding  in  representations  of  the  woman  whom  he  took  for  his  wife  tkat 
she  was  chaste,  when  in  fact  she  was  with  child  by  another  man,  if  btf 
husband  repudiated  her  as  soon  as  he  had  reason  to  know  the  &ct 
Reynolds  vs.  Reynolds, 

Bailment — Negligence. — ^The  hirer  of  a  horse  who,  by  improp^lj 
feeding  and  watering  him,  has  made  him  sick,  and  returns  him  in  tki» 
condition  to  the  owner,  is  liable  for  his  full  value,  if  the  owner,  bj  t^ 
use  of  reasonable  care  and  the  employment  of  a  suitable  veteiiitaij 
surgeon,  who  treats  him  according  to  his  best  judgment,  is  unable  to  cfot 
him ;  although  such  treatment  was  in  fact  improper,  and  contiibated  td 
the  horse's  death :   Eastman  yb.  Sanborn, 

PUuper. — One  who,  being  in  need  of  immediate  relief  and  9appa^ 
has  received  the  same  from  the  town  of  his  lawful  settlement,  is  not,  ii 
the  absence  of  fraud,  liable  to  an  action  by  the  town  therefor,  ahbotsb 
he  was  possessed  of  property  at  the  time :  Inhabitants  of  Stow  vs.  Siivyr. 

Fraud — Foreclosure  of  Mortgage.^- An  action  to  foreclose  a  mortgigt 
which  has  not  been  discharged,  but  has  been  delivered  np  to  the  nofi 
gagor,  together  with  the  note  which  it  was  given  to  sccnre,  may  be  oi 
tained,  by  proving  to  the  satisfaction  of  the  jury  that  the  note  has  nerei 
in  fact  been  paid,  and  that  such  delivery  of  the  note  and  moitgage  «■ 
procured  through  the  fraud  of  the  mortgagor,  in  fiilsely  representtug  \hM 
another  worthless  note  and  mortgage  of  real  estate,  delivered  to  tad 
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ftooepted  by  the  mortgagee  in  exchange  therefor,  were  good  and  sufficient: 
Orime$  vs.  KimhaU, 

Imclvtnt  Debtors. — ^A  promissory  note  is  not  provable  in  insolvency 
against  the  estate  of  an  indorser,  before  its  maturity :  Stowell  vs.  Rich- 
ardaon. 

Foreclosure  of  Mortgage  hy  Second  Mortgagee — Executors, — A 
fieoond  mortgagee  of  land  may  maintain  an  action  to  foreclose  his  mortgage 
against  the  first  mortgagee,  who  is  in  possession  for  the  purpose  of  fore- 
closure, if  the  latter  is  also  the  owner  of  the  equity  of  redemption ;  and 
under  his  execution  may  be  put  temporarily  in  possession,  without  an 
actual  ouster  of  the  first  mortgagee:    Cronin  vs.  Hcudetine, 

One  of  two  executors  may  assign  a  mortgage  given  to  his  testator :  Note. 

Fraud, — The  purchaser  of  a  note  and  a  mortgage  given  as  security 
therefor,  who  had  an  opportunity  to  examine  the  property  described  in  the 
mortgage,  cannot  maintain  an  action  of  tort  against  the  seller  for  falsely 
and  fraudulently  representing  to  him  that  the  security  of  the  mortgage 
was  undoubted,  and  the  property  conveyed  was  of  great  value  over  and 
above  all  encumbrances,  and  amply  worth  the  amount  of  the  note,  and 
ooold  be  sold  for  its  face  at  any  time :    Veast^  vs.  Doton. 

SUPREME  COURT  OV  NEW  YORK.^ 

Inkmd  Lakes — Riparian  Proprietors — Land  under  Water — Obstruc- 
tion of  View, — ^An  inland  lake,  five  miles  long  and  three-fourths  of  a  mile 
wide,  having  no  current  and  no  main  inlet,  is  not,  in  any  legal  or  just 
sense  of  the  term,  navigable  water :  Ledyard  vs.  Ten  Eyck. 

Where  the  State  issued  a  patent,  embracing  a  portion  of  such  a  lake 
within  its  boundaries,  the  northern  line  crossing  the  lake,  but  there  was 
no  restriction  or  exception  of  the  lake,  no  reference  made  to  it,  and  no 
reservation  of  the  water  or  the  land  under  the  water,  it  was  lield^  that  the 
iprant  carried  the  southern  portion  of  the  lake  to  the  grantee,  absolutely : 
Id. 

Where  lands  are  bounded,  in  a  deed  of  conveyance,  by  a  lake  of  that 
description  and  the  outlet  thereof,  the  title  of  the  grantee  extends  usque 
ad  medium  JUum  aqutx.  At  all  events,  the  deed  will  carry  the  right  to 
land  subsequently  filled  in,  where  the  water  is  shallow,  inmiediatelv  in 
front  of  the  grantee's  premises :   Id.  I 

1  From  the  Hon.  0.  L.  Barbour,  Reporter  of  the  Coori.        / 
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Where  the  State  haa  sold  and  conveyed  land  bounded  by  a  navigahU 
lake  or  river,  it  holds  the  title  to  the  land  under  water  in  front  of  th« 
premises  as  tmstee  for  the  public^  in  order  to  protect  navigation  and  pre- 
vent hindrances  or  obstructions.  At  the  same  time  the  State  declares 
itself  trustee  for  the  riparian  proprietor^  and  provides  that  grants  stall 
be  made  to  him  alone,  and  that  they  will  be  made  not  only  for  purposes 
of  commerce,  but  wherever  proper  for  the  beneficial  enjoyment  of  hii 
adjacent  lands :   Id, 

Where  the  public  authorities  proceed  to  deepen  the  outlet  of  a  lake, 
and  deposit  the  earth  and  stones  that  are  removed  in  the  shallow  water  in 
front  of  and  adjacent  to  premises  previously  conveyed  to  another,  it  is  a 
visible  and  public  declaration  that  that  portion  of  the  lake  can  no  longer 
be  used  for  navigation ;  and  the  grantee  will  enter  into  possession,  and 
the  trusteeship  of  the  State,  both  for  the  public  and  the  riparian  prop^^ 
tor,  is  virtually  at  an  end :  Id, 

No  action  will  lie  against  such  riparian  proprietor,  in  favor  of  ai 
adjoining  owner,  to  restrain  the  planting  of  trees  upon  such  newly 
acquired  land,  and  thereby  obstructing  the  plaintiff's  view  of  the 
lake:  Id. 

Title  to  Land  occupied  hy  a  Turnpike  Road — Deeds  hounding  Lands  6jr 
a  Highway — Possession  sufficient  to  maintain  Trespass  or  EJecimenL— 
Where  the  language  of  a  statute,  incorporating  a  turnpike  company,  is 
such  as  to  vest  the  title  to  the  land  over  which  the  road  passes  in  the 
eompany,  it  must  nevertheless  be  considered  as  vested  only  for  the  pur 
poses  of  the  road ;  and  when  the  road  is  abandoned  the  land  reverts  to  the 
original  owners :   Dunham  vs.  WxUvam^s. 

Where  premises  conveyed  by  deed  were  bounded  easterly  by  a  road  <s 
public  highway,  without  any  words  indicating  an  intention  to  limit  the 
eastern  boundary  to  the  westerly  line  of  the  road :  Heid^  that  the  words 
of  the  grant  included,  by  fair  interpretation,  the  one-half  of  the  roid 
bed:  Id. 

And  where  the  grantees  and  those  claiming  under  them,  bad  been  ii 
the  actual  possession  of  the  lands  adjoining  the  road,  under  sxLcb  a  deed 
of  conveyance,  subject  to  the  pubic  easement  of  the  highway,  for  more 
than  seventy  years,  it  was  held  that  they  were  in  the  constructive  if  BOt 
the  actual  possession  of  the  western  half  of  the  road  bed,  sufficiently  tt 
enable^  them  to  maintain  trespass  or  ejectment :  Id, 
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Rdigiow  Societies;  Actions  hy  Trustees. — Where  the  right  of  persona 
jtaiming  to  be  trustees  of  a  religious  society,  to  the  office  of  trustee,  10 
disputed  and  denied,  and  they  have  not  yet  been  admitted  to  the  exercise 
of  any  of  its  rights  or  duties,  and  they  are  not  and  have  not  been  in 
possession  of  the  church  edifice,  nor  of  any  of  the  temporalities  of  the 
church,  they  cannot  maintain  an  action  in  the  name  of  the  religioua 
society,  to  restrain  individuals  in  possession  and  claiming  to  be  the  truiu 
tees  of  the  society,  duly  elected,  from  closing  the  church  edifice  and  pre- 
venting the  pastor  from  holding  religious  meetings  therein,  &c. :  JVbrM 
Baptist  Church  vs.  Parker  et  al. 

Before  they  can  institute  or  maintain  such  an  action,  the  plain tifis  must 
have  been  peaceably  admitted  to  the  office  of  trustees  of  the  society,  or 
have  established  their  title  thereto  by  a  direct  proceeding  or  action, 
brought  for  that  purpose,  by  the  attorney-general :  Id. 

The  court  will  not,  upon  motion,  decide  who  are  the  rightful  trustees 
of  the  society,  or  determine  the  question  of  right  to  the  office :   Id, 

Statutes — Taxation  and  Assessment. — If  the  State  has  the  power  to 
leyy  and  collect  a  tax  or  assessment,  to  be  paid  to  a  railroad  company  as  a 
compensation  for  the" relinquishment  of  certain  rights,  it  has  the  power  to 
direct  the  transfer  of  the  assessment,  collectively,  to  the  same  company, 
for  the  same  purpose,  before  its  payment :  People  ex  rel.  Crowell  et  al,  vs. 
Lawrence  et  at. 

When  the  legislature  determines  that  a  public  improvement  will  be  •» 
benefit  to  the  adjacent  property,  and  that  the  expenses  of  making  the 
same  shall  be  paid  by  the  owners  of  such  adjacent  property,  the  courts  haru 
nothing  to  do  with  the  correctness  or  incorrectness  of  the  determination, 
but  must  assume  the  fact  to  be  as  the  legislature  assumes  or  declares  it:  Id. 

The  wisdom  or  justice  of  the  taxation  is  not  a  subject  of  judicial 
inquiry )  nor  is  the  purpose  for  which  the  tax  is  to  be  imposed  :   Id. 

The  legislature  is  not  confined,  in  such  taxation,  to  existing  political  oi 
civil  districts ;  but  may  create  a  district  for  the  purpose  of  taxation  or 
assessment;  and  may  impose  the  tax  equally  or  pro  rata  upon  all  the 
property  in  the  district  thus  formed  pro  re  nata,  or  upon  a  rule  of  esti- 
mated benefit  to  different  owners  or  individuals ;  and  the  proceeds  of  the 
assessment  may  be  applied  to  some  public  or  quasi  public  purpose  or  f^» 
compensation  to,  or  the  redress  of,  individuals :  Id. 

Ltien  of  Vendor. — Whenever  a  vendor  has  manifested  an  intention  not 
to  rely  on  his  lien  upon  the  lands  sold  for  the  purchase-money,  he  will  b« 
considered  as  having  waived  it :  Coit  vs.  Fougera. 
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So  if  a  vendor,  for  a  portion  of  tbe  purchase-money^  agrees  to  take  i 
eonyeyance  of  other  property,  and  a  deed  of  such  property  is  accordingly 
executed  by  the  vendee,  and  delivered  in  escrow,  the  lien  of  the  vendor 
will  be  gone.  If  the  depositary  refuses  to  deliver  the  deed,  the  remedy 
of  the  vendor  is  upon  the  agreement  of  sale  between  him  and  the  pv- 
chaser  to  compel  the  delivery  of  the  deed :  Id. 

Carriers  of  Ptusengeri — Liahili^f  for  Negligemee  of  Others. — In  the 
ease  of  travel  by  passengers  upon  an  ordinaiy  highway  in  a  public  cod- 
veyance — especially  where  the  highway  is  a  crowded  city  street — the  pot- 
aibility  of  negligence  or  misconduct  of  the  owners  or  drivers  of  other 
vehicles,  over  whom  the  carrier  has  no  control,  is  a  risk  which  <a  paasoiger 
cannot  east  upon  the  carrier,  but  must,  so  far  as  the  latter  is  concerned, 
take  upon  himself:  Spooner  vs.  BrooMjfn  City  Railroad  Company, 

Hence,  if  a  passenger  in  a  vehicle  upon  a  city  street  voluntarily  assumes 
a  position  which  is  not  intended  and  ordinarily  used  for  the  conveyance 
of  passengers,  and  which  is  exposed  to  danger  from  the  misconduct  of 
others,  he  himself  contributes  to  an  injury  which  he  sustains  by  a  colli- 
tton  produced  by  the  wilful  or  the  negligent  acts  of  a  third  party,  without 
any  fault  of  the  carrier ;  and  he  cannot  recover  against  the  latter :  Id. 

Purchcuers  ai  Judicial  SaU^ — Memorandum, — The  remedy  against  a 
purchaser  who  refuses  to  complete  a  purchase  under  a  decree  or  judgment 
of  a  court  of  equity,  is  by  an  application  to  the  court  to  compel  him  to 
complete  it,  or  to  resell  the  property,  and  hold  him  liable  for  the  Ices  and 
the  additional  expenses :  MiUer  vs.  CoUyer, 

A  paper  signed  by  an  individual,  on  becoming  a  purchaser  of  property 
at  a  sheriff's  sale  under  a  judgment,  by  which  he  agrees  to  comply  with 
the  conditions  of  sale,  is  not  a  contract  either  with  the  sheriff  or  the 
plaintiff  in  the  foreclosure  suit,  upon  which  an  action  can  be  maiotained 
by  the  latter,  as  the  assignee  of  the  sheriff:  Id, 

Such  an  instrument,  in  the  form  of  a  memorandum  at  the  foot  of  the 
conditions  of  sale,  signed  by  the  purchaser,  is  merely  a  submissioa  by  hia 
to  the  jurisdiction  of  the  court,  in  the  foreclosure  suit,  aa  a  purcHsMr 
under  the  judgment  therein  :  Id, 

It  teemi,  that  conditions  of  sale  by  :.  sheriff  on  execution,  impofdai; 
upon  the  purchaser  a  liability  to  pay  the  amount  of  any  deficiency  in  nsa 
of  a  resale,  will  not  apply  to  any  case  except  that  of  a  resale  made  fortli> 
with,  upon  failure  of  the  purchaser  to  pay  the  required  per  centagc  of  hie 
purchase:  Id. 
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Thb  Law  or  Frbkdom  and  Bondaob  in  thb  Unitbd  Statbs.  By  Jouh  Couman 
HuKD,  Coanseller  at  Law.  Vol.  1.  1868.  pp.  zWiii.  &  617.  Vol.  2.  pp.  zIt.  a 
fiOO.  1862.    Boston:  Litde,  Brown  &  Co. 

The  first  volume  of  Mr.  Hurd's  work  has  heen  for  several  years  before 
the  public ;  the  second  has  been  published  during  the  present  year.  It 
purports  to  be  strictly  a  law  book,  and  to  discuss  the  principles  of  juris- 
prudence applicable  to  the  subject  of  freedom  and  bondage  in  the  United 
States. 

The  author  lays  a  broad  foundation  for  his  special  topic  by  an  examina* 
tion  of  certain  general  principles  which  underlie  it.  His  work  may  be 
regarded  as  divided  into  three  parts :  the  first  is  elementary  or  abstract ; 
the  seoond,  historical ;  the  third,  practical.  In  the  elementary  portion, 
the  primary  and  secondary  meanings  of  the  term  law  are  stated,  and  juris- 
prudence is  defined  as  the  science  of  a  rule  identified  with  the  will  of  a 
state.  After  distinguishing  between  international  and  municipal  law, 
each  is  divided  into  public  .and  private.  Private  municipal  law  deter- 
mines the  relations  of  individuals  towards  each  other ;  public  municipal 
law  consists  in  the  definition  and  assertion  of  the  nature,  bounds  and  pur- 
poses of  the  supreme  power  in  any  given  state ;  private  international  law 
determines  the  relations  of  individuals  towards  national  jurisdictions  other 
than  that  to  which  they  are  primarily  subject;  and  public  international 
law  determines  the  mutual  relations  of  sovereign  states,  as  such. 

The  method  in  which  law  is  generated  is  then  touched  upon,  and  shown 
to  he  the  same  both  in  municipal  and  in  international  law.  So  far  as  it 
18  applied  by  judicial  tribunals,  international  law  b  to  be  distinguished 
from  municipal  law  only  by  the  nature  of  the  relations  which  it  affects ; 
they  are  identified  in  respect  to  their  authority  over  all  persons  within  the 
jurisdiction  of  the  state. 

There  has  grown  up  by  the  assertion  and  acknowledgment  which  all 
states  or  nations  have  made  of  principles  of  natural  reason  a  universal 
jurispnkdence — a  law  o/ nations  (jus  gentium)  as  distinguished  from  a  law 
between  nations  {inter  gentes).  These  two  divisions  of  international  law 
have  been  changing  and  extending  their  principles  during  the  time  of 
recorded  history,  according  to  altered  views  of  natural  equity.  The 
inquiry  at  any  particular  time  is  purely  historical.  Universal  Jurisprudent's 
cannot  be  spoken  of  abstractiy  as  being  a  fixed  system  of  law,  or  one  which 
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a  thinker  would  elaborate  by  a  process  of  reasoning  a  priori.  The  qnep 
tion  is,  what  did  the  nations,  as  a  matter  of  fact,  recognise  as  principles 
at  any  given  period  in  the  world's  history  ?  In  other  words,  the  bon«Bt 
inquirer  into  ^'  uniyersal  jurisprudence"  would  adopt  the  same  method  as 
the  student  of  the  common  law  of  England.  He  would  seek  to  ascertain 
from  standacd  authorities  what  principles  were  admitted  by  the  nations  at 
the  time  to  which  he  directed  kia  investigations. 

The  great  maxims  of  private  intematioiial  law  are  next  stated  and  ex- 
pounded, and  application  made  to  the  subject  of  personal  eondition,  or 
status.  In  the  absence  of  all  positive  legislation,  the  condition  of  peraons 
once  domiciled  in  a  country  different  from  the  one  where  the  question  of 
status  arises,  would  presumptively  be  determined  by  the  ^^  universal  juris- 
prudence'' already  described.  Still  any  state  may,  if  it  see  fit,  disallow 
the  principles  of  universal  jurisprudence.  This  part  of  the  work  is  closed 
by  an  inquiry  into  the  legal  duty  of  a  nation  which  does  not  rec<^nke 
chattel  slavery,  to  enforce  within  its  jurisdiction,  by  means  of  its  judicial 
tribunals,  relations  of  this  kind  existing  in  a  foreign  country. 

In  this  elementary  part  of  Mr.  Hurd's  book  clear  distinctions  are  made, 
and  accurate  and  exhaustive  definitions  given.  The  first  chapter,  by  its 
learned  and  elaborate  foot-notes,  furnishes  ample  means  to  the  legal  inquirer 
for  a  satisfactory  and  independent  examination  of  every  topic  embraced 
within  it. 

The  second  part  of  the  book,  commencing  with  the  third  chapter  and 
closing  with  the  eleventh,  contains  an  historical  examination  of  the  law  of 
status,  or  personal  condition.  After  examining  how  far  the  English  law 
of  status  was  in  legal  view  applicable  to  the  American  colonies  before  the 
Revolution,  Mr.  Hurd  discusses  the  principles  of  universal  jurisprudence 
relating  to  freedom  and  its  contraries,  entering  into  and  forming  a  part  of 
the  common  law  of  England.  In  taking  this  view,  he  examines  chattel 
slavery  under  the  Roman  law,  the  modifying  effect  of  Christianity  upon 
it,  and  the  extent  to  which  '^  universal  jurisprudence''  at  and  before  the 
period  in  question  sanctioned  the  slavery  of  negroes  and  Indians.  The 
recognition  by  England  of  these  universal  principles  is  then  noticed,  and 
the  decisions  of  her  courts  examined  and  criticised,  including  the  judg 
ment  of  Lord  Mansfield,  in  Somerset's  Case.  It  having  been  preTionslj 
shown  that  universal  jurisprudence  is  based  upon  the  general  recognitioe 
by  the  nations  of  certain  legal  principles,  and  is  in  a  continual  state  of 
transition,  it  is  claimed  as  the  result  of  an  extended  historical  inrestiga 
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ftioiiy  that  when  the  United  States  government  was  formed  chattel  slaTeiy 
was  not  generally  recognised,  but  rested  npon  local  law. 

The  principles  thus  obtained  are  then  applied  to  an  examination  of 
jnrispmdence  daring  the  colonial  period  of  the  United  States.  The  doc- 
trine is  advanced  that  though  the  colonists  claimed  the  rules  of  the  Eng- 
lish common  law  regarding  personal  rights  as  applicable  to  themselves,  yet 
that  these  did  not  extend  to  persons  coming  from  other  countries.  As  to 
them,  the  doctrines  of  universal  jurisprudence  were  applicable.  Especially, 
the  sfattts  of  the  negro  or  Indian,  where  no  imperial  legislation  existed, 
was  regulated  either  by  the  oustomory  local  law  of  the  colony  or  by  posi- 
tive local  legislation.  An  extended  statement  of  the  legislation  of  the 
colonies  is  then  made,  setting  forth  each  statute  and  its  date,  with  full 
references  to  original  authorities.  This  digest  of  statutes  occupies  nearly 
one  hundred  pages,  and  is  of  great  historical  value.  We  know  of  no 
other  work  where  so  perfect  and  accurate  a  statement  of  the  early  statutes 
upon  this  topic  can  be  found.  This  branch  of  the  subject  is  concluded 
by  an  examination  of  the  principles  of  private  international  law,  existing 
for  the  several  parts  of  the  British  empire  during  the  colonial  period,  and 
relating  to  freedom  and  bondage. 

In  the  third  and  practical  part  of  the  work  the  law  of  freedom  and 
bondage  in  the  United  States  is  considered  both  with  reference  to  the 
public  law  of  the  United  States  and  the  laws  of  the  several  states. 

The  second  volume  opens  with  an  examination  of  the  legislation  of  the 
several  states,  &o.,  since  the  Revolution.  These  are  divided  into  three 
elasses :  first,  the  original  thirteen  states ;  second,  those  states  which  were 
formed  from  territories  ceded  to  the  general  government  by  members  of 
the  first  class ;  third,  states  and  territories  obtained  by  the  general  govern- 
ment through  treaties  and  by  conquest.  This  elaborate  historical  state- 
ment occupies  more  than  two  hundred  pages,  and  is  replete  with  interest 
and  instruction.  With  the  exception  of  a  chapter  upon  the  conditions 
nnder  which  private  international  law  may  exist  between  the  several  states 
embraced  within  the  United  States,  the  residue  of  the  volume  is  devoted 
to  a  discussion  of  the  first  and  second  sections  of  the  fourth  article  of  the 
United  States  Constitution.  The  collation  of  authorities  is  extensive  and 
thorough,  and  the  author's  own  discussion  and  analysis  searching  and 
acute. 

We  give  a  hearty  weloome  to  Mr.  Hard's  able  book.  It  will  undoubt- 
edly be  recognised  as  a  standard  authority.     Did  our  spuoe  permit,  we 


Digitized  by  VjOOQIC 


576  NOTICES  OF  NEW  BOOKS. 

would  gladly  give  some  extracts  from  it  as  showing  its  method,  and  Um 
breadth  and  fulness  of  its  research. ,  It  is  the  only  successful  attempt  to 
treat  the  law  of  <<  freedom  and  bondage"  from  a  juristical  point  of  viev 
Upon  questions  which  border  so  closely  upon  the  domain  of  politics,  then 
will  naturally  be  divergences  of  opinion.  All  enlightened  and  impartial 
members  of  the  profession  will  cheerfully  award  to  the  author  the  merit 
of  having  made,  for  the  first  time,  an  exhaustive  and  systematic  ooUe^ 
tion  of  authorities,  and  of  having  discussed  a  question  in  regard  to  which 
much  loose  declamation  has  existed,  with  the  calm  and  impartial  tone  of 
a  logician  and  a  jurist.  Mr.  Hurd's  first  volume  attracted  favorable  notice 
in  foreign  legal  periodicals.'  It  may  be  safely  predicted  that  the  secoDd 
volume  will  not  fall  behind  the  reputation  of  its  predecessor. 

T.  W.  D. 

CiaCULAK  AKD  CaTALOOUB   OF  THE   LaW   SoROOL  OF  THS   UhIVSBSITT  OV  AlBAXT, 

for  the  year  1861-2.     Albany:  J.  MunseU,  78  State  Street.     1862. 

The  law  school  at  Albany,  from  the  great  advantages  which  it  offers  to 
students,  is  acquiring  a  growing  popularity.  The  list  of  undergradastei 
for  the  current  year  is  nigh  a  hundred,  which,  in  times  such  as  th« 
present,  is  doing  extremely  well.  There  can  be  no  doubt  that  the  ele- 
ments of  law  are  best  taught  as  a  science,  by  lectures  and  systematic  instne- 
tion.  The  old  plan  of  .studying  in  a  lawyer's  office,  had  some  advantages^ 
by  combining  theory  directly  with  practice.  3ut  it  produced  inevit&blj 
a  desultory  mode  of  reading,  and,  except  with  very  superior  minds,  toided 
to  develop  only  case  lawyers,  whose  learning  had  to  be  got  up  pro  rt  nala, 
A  judicious  blending  of  the  two  .methods,  during  the  course  of  the  stu- 
dent's probationary  term,  will  give,  no  doubt,  the  highest  results. 

It  is  needless  to  say  that  the  standing  of  the  faculty  of  the  Albftnt 
school  is  of  the  first  class.  The  name  of  Chanoellor  Walworth,  the  Prea- 
dent  of  the  Faculty,  is,  in  itself,  a  tower  of  stjrength.  The  plans  of 
instruction  appear  to  be  very  judiqious  and  well  arranged.  Stress  is 
properly  laid  in  the  circular  on  the  advantages  conferred  by  the  moot 
courts,  and  the  practice  of  requiring  written  opinions  or  judgments  &qd 
students  on  the  questions  therein  discussed.  Finally,  in  the  well  cbosei 
law  library  of  the  school,  and  particularly  in  the  remarkable  one  of  tin 
state,  auxiliaries  to  instruction  exist,  which  are  not  elsewhere  surpassed. 

I  S«e  London  Law  Magasine  and  Review.  VoL  8,  p.  81.  (IBGIMIO.) 
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HORIZONTAL  DIVISIONS  OF  LAND. 

^.  Justice  Blackstone  defines  an  «« estate"  in  land  to  be  <<  such 
interest  as  the  tenant  hath  therein.''    2  Bl.  108. 
[t  is  an  interest  in  land.     There  can  be  no  ^«  estate"  in  purely 
soDal  property.     When  we  speak  of  personal  estatej  we  do  not 

the  word  in  the  sense  in  which  it  has  become  technical  in  the 

of  realty. 
This  term  land  includes  not  only  the  surface  of  the  ground,  but 

substance  or  body  of  the  soil,  usqtie  ad  mediam  terra j  and  all 
^ssions  to  the  soil,  with  the  water  and  open  space  or  air  over 
B,  M9que  ad  ecelum. 
T  a  man,  therefore,  have  a  circular  surface,  the  actual  form  of 

land  of  which  he  is  proprietor  is  a  cone,  of  which  the  centre 
he  earth  is  the  apex,  and  the  circular  surface  of  the  earth,  or 
lAps  a  circular  plane  at  an  undefined  distance  above  it,  is  the 

jLcepi  under  local  statutory  regulations,  or  by  force  of  laws  or 
fymSf  sueh  as  those  which  in  some  states  prevent  aliens  or  coi- 
irions  from  owning  more  than  a  certain  amount  of  real  estate, 
e  seems  to  be  no  limit  to  the  quantity  of  land  which  a  citixen 
^OL.  10.— S7  (677) 
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may  possess,  nor  to  the  extent  to  which,  when  he  becomes  Uie 
owner,  he  may  divide  and  subdivide,  for  purposes  of  sale. 

An  estate  in  a  square  foot  of  ground  is  clothed  with  all  tbe 
technical  characteristics  of  an  estate  in  a  hundred  acres: 

Primd  facie  when  a  man  owns  the  surface  he  owns  all  acceasioiu 
to  it,  such  as  trees,  houses  and  other  structures,  and  his  proprietor- 
ship extends  xMque  ad  mediam  terroi  and  tugtu  ad  ecdum.  If  s 
man  buy  land  at  sheriff's  sale  or  otherwise,  by  the  description  of 
a  lot,  bounded  by  certain  lines,  without  mentioning  buildings  or 
any  other  thing,  structures  of  any  number  and  value,  and  mines 
of  any  depth,  will  pass  to  him  by  mere  operation  of  law  as  incidents 
or  appurtenances  to  his  lot. 

But  this  is  only  the  result  of  a  prima  faeiu  or  presumption,  not 
of  any  legal  impossibility  of  severing  the  house  from  the  land,  or 
one  story  of  it  from  another,  or  mines  from  the  surface.  Jost  u 
there  may  be  different  owners  of  different  cones,  there  may  be  dif- 
ferent owners  of  different  strata  of  the  same  cone.  Different  pro- 
prietorships of  land  may  be  bounded  or  defined  by  horizontal  as 
well  as  perpendicular  lines.  But  such  departures  from  the  ordi- 
nary rule  or  custom  of  ownership  require  clear  expression. 

And  first,  as  to  the  space  or  column  of  air  over  a  man's  soil. 
Is  it  his  close,  or  is  his  ownership  of  it  peculiar  ? 

There  is  no  doubt  that  if  one  owner  erects  or  constructs  some- 
thing on  his  own  soil,  which  overhangs  his  neighbor,  he  is  liable  in 
an  action.  This  shows  the  right  of  the  proprietor  of  the  soil.  But 
there  has  been  a  question  as  to  the  form  of  his  action ;  and  the 
discussion  to  which  this  question  has  led  shows  that  distinctions 
must  be  made  between  his  technical  relation  to  the  soil  and  the 
air. 

If  one  man  invades  another's  soil,  trespass  vi  et  armU  is  tlie 
remedy.  The  surface  of  the  ground  is  a  tenement,  something  eor- 
poreal,  the  possession  of  which  will  admit  of  that  action. 

It  appears,  however,  to  have  been  held  that  for  overhanging 
another's  land,  the  action  must  be  on  the  case.  In  Pielhervif 
vs.  Eeedy  Lord  Ellenborough  said:  c«I  do  not  think  it  is  a 
trespass  to  interfere  with  the  column  of  air  superincumbent  on  ^ 
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lose.  I  once  had  occasion  to  mle  upon  the  circuit  that  a  man 
rho  from  the  outside  of  a  field  discharged  a  gun  into  it,  so  as  that 
ke  shot  must  have  struck  the  soil,  was  guilty  of  breaking  and 
ntering  it.  A  very  learned  judge  who  went  the  circuit  with  me, 
i  first  doubted  the  decision,  but  I  believe  he  afterwards  approved 
r  it,  ftnd  that  it  met  with  the  general  concurrence  of  those  to  whom 
was  mentioned.  But  I  am  by  no  means  prepared  to  say  that 
ring  across  a  field  in  vacuOy  no  part  of  the  contents  touching  it, 
Doonts  to  a  elau»um  fregit.  Nay,  if  this  board  overhanging  the 
luBtiff *8  garden  be  a  trespass,  it  would  follow  that  an  aeronaut  is 
ible  to  an  action  of  trespass  quote  clauaum  fregitj  at  the  suit  of 
te  occupier  of  every  field  over  which  his  balloon  passes  in  the 
ivse  of  his  voyage.  Whether  the  action  may  be  maintained 
innot  depend  upon  the  length  of  time  for  which  the  superincum- 
nt  air  is  invaded.  If  any  damage  arises  from  the  object  which 
vrhangs  the  close,  the  remedy  is  by  an  action  on  the  case.''  4 
usp.  219. 

It  would  seem  from  these  remarks  that,  nothwithstanding  the 
ixim  to  which  reference  has  been  made,  the  position  of  this 
tee  or  column  of  air  is  peculiar ;  and  we  Icnow  of  no  case  in 
lieh  an  efibrt  has  been  made  by  grant  or  conveyance  to  sever  it 
on  the  soil  and  give  an  exclusive  right  in  it,  in  the  manner  in 
ich,  as  we  shall  presently  show,  the  herbage  or  mineral  strata 
y  be  severed  from  the  body  of  the  ground. 
kn  exclusive  right  of  fishery,  also,  in  the  water  which  rests 
im  or  flows  over  a  man's  soil  is  a  peculiar  right,  and  some  of  the 
De  views  which  apply  to  the  air  apply  to  the  water.     In  Hart 
SiUj  it  was  held  that  where  there  was  a  direct  interruption  of 
i  who  had  an  exclusive  right  of  fishery,  while  actually  fishing,, 
spsss  would  lie,  but  the  court  seemed  to  think  case  the  ordinary 
aedy  for  interruption  of  a  fishery.   1  Whart.  124. 
(iThere,  however,  one  has  an  exclusive  right  to  an  oyster-bed,  it* 
lid  seem  that  trespass  will  lie  though  there  be  a  common  or  free 
»ry  over  it. 
[&  FkH  vs.  Hagemanj  14  Wend.  42,  (see  also  Decker  vs.  FiiieTf. 
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4  Barb.  592,)  this  doctrine  was  distinctly  laid  d:wn,  but  was  set 
supported,  as  we  think  it  might  well  have  been,  bj  the  citation  of 
cases  to  some  of  which  we  shall  presently  refer,  and  which,  bj 
analogy,  would  seem  to  establish  that  such  a  right  is  a  freehold,— 
a  tenement.  Perhaps,  however,  owing  to  the  mode  in  which  the 
right  arose,  the  question  of  the  character  of  the  interest  may  be 
considered  as  not  having  been  fully  presented. 

We  now  come  to  the  artificial  structures  upon  or  accessions  to 
the  soil. 

In  the  Touchstone  we  are  told  that  livery  may  be  made  of  a 
«  chamber,"  p.  214 ;  and  Mr.  Burton  says,  «  So  an  upper  chamber 
may  constitute  a  distinct  tenement."  §  549.     In  Erskine's  Insti- 
tutes of  the  Laws  of  Scotland,  mention  is  made  of  rules  which 
become  applicable  «<  When  a  house  is  divided  into  different  floors 
or  stories,  each  floor  belonging  to  a  different  owner,  which  {r^  ; 
quently  happens  in  the  city  of  Edinburgh. "   Book  II.  tit.  9,  §11.  i 
Similar  authorities  are  to  be  found  scattered  through  the  books;  I 
and  we  know  of  no  reason  why  they  are  not  applicable  in  thb  i 
country.     It  is  true,  land  is  more  valuable,  houses  are  more  lofty,  j 
and  cities  cover  smaller  areas*,  in  proportion  to  their  respective 
populations,  where  these  peculiar  ownerships  occur,  than  they  do  ii 
this  country ;  but  as  our  population  increases  we  may  adopt  the 
same  habit. 

It  is  manifest  that  if  one  person  may  own  a  distinct  story  or 
chamber,  there  may  be  one  owner  of  the  land  and  another  of  the 
whole  house  upon  it,  as  well  as  of  any  part  of  the  house. 

These  authorities  apply  to  houses  and  other  artificial  accessions 
to  the  land.  We  now  proceed  to  those  which  refer  to  the  different 
portions  of  the  soil  itself. 

Mr.  Burton  says :  "  It  may  also  be  collected  from  the  anthon-  | 
ties  that,  by  special  grant,  the  vesture  or  herbage  of  land  may  \ 
constitute  an  interest  distinct  from  the  body  of  the  subjacent  : 
earth,  and  yet  capable  of  being  defended  by  action  of  trespwi  | 
and  recovered  in  ejectment;  though  it  may  be  thought  nncertaia 
whether  such  an  interest  lies  in  livery."    §  1162.     And   Lori 
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Ooke,  after  declaring  that  a  rent  cannot  issue  out  of  an  incorpo- 
real, says,  «  But  if  a  man  demiseth  the  herbage  or  vesture  of  his 
land,  he  may  reserve  a  rent,  for  that  the  thing  is  majnorable,  and 
the  lessor  may  distrain  the  cattle  on  the  land."   47  a. 

Some  of  the  cases  upon  this  subject  are  very  curious  indeed,  and 
are  deserving  of  special  reference.    They  suggest  difficulties  which 
surround  the  well  established  division  of  hereditaments  into  cor- 
poreal and  incorporeal,  and  might  lead  us  to  reconsider  it,  if  it 
were  safe  to  do  so.    The  truth  is,  that  many  of  the  technical  terms 
and  arrangements  of  legal  science  have  become  fixed  and  hardened 
in  imperfect  stages  of  its  development.    But  they  are  now  too  firm 
and  obstinate  to  be  disturbed.    To  readjust  them  would  make  end- 
less confusion  with  students,  and  controversy  with  those  who  will 
admit  nothing  against  the  oracles  of  the  law.   It  is  one  of  the  many 
difficulties  under  which  legal  science  labors,  that  we  must  carry 
its  history  as  well  as  its  reason  along  with  us,  and  when  the  latter 
rebels,  often  coerce  it  into  an  awkward  submission  to  the  former. 
At  common  law  that  was  corporeal  of  which  livery  could  be 
made,  and  actual  seisin  had,  and  in  respect  of  which  trespass  and 
ejectment  were  the  tenant's  remedies.    That  of  which  livery  could 
not  be  made  was  said  to  lie  in  grant,  and  was  called  incorporeal. 
When  one  had  an  estate  in  the  land  he  was  said  to  have  a  corpo- 
real hereditament ;  when  his  estate  was  in  a  common  or  an  ease- 
ment upon  or  out  of  land,  he  was  said  to  have  an  incorporeal  here- 
ditament. 

In  The  King  vs.  The  Inhabitants  of  All  Sa%nt%^  a  pauper  whose 
settlement  was  in  controversy,  had  been  allowed  to  take  the  sand 
and  gravel  from  the  bed  of  a  river  exclusively,  on  certain  terms 
His  settlement  depended  on  the  question  whether  this  right  was  a 
«<  tenement"  or  not.     The  court  held  that  it  was.    5  M.  &;  S.  90. 

Lord  Coke  says,  <«  So  if  a  man  grant  to  another  to  dig  turves  in 
bis  land,  and  to  carry  them  at  his  will  and  pleasure,  the  land  shall 
not  passe,  because  but  part  of  the  profit  is  given,  for  trees,  mines, 
frc,  shall  not  passe ;  but  if  a  man  seised  of  lands  in  fee,  by  his 
deed  granteth  to  another  the  profit  of  those  lands  to  have  and  to 
boM  to  him  and  his  heirs,  and  maketh  the  livery  secundum  formam 
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doniy  the  whole  land  itself  doth  passe ;  for  what  is  the  land  but  the 
profits  thereof:  for  thereby  vesture,  herbage,  trees,  mines  and  til 
whatsoever  parcel  of  that  land  doth  passe."  And  Mr.  Burton 
says,  « A  grant  of  the  profits  of  land  carries  the  land  itself." 
§647. 

And  Lord  Coke  further  says,  «  By  the  grant  of  a  boillourie  of 
salt  it  is  said  that  the  soil  shall  passe,  for  it  is  the  whole  profit  of 
the  soil."     See  also  Harl  of  Bute  vs.  Orindall,  2  H.  Bl.  265.      I 

It  was  upon  this  ground  that  the  court,  in  the  case  of  the  pauper, 
appear  to  have  decided  that  his  right  amounted  to  a  tenement 
He  had  exclusively  in  him  the  only  profit  of  the  bed  of  the  river; 
the  only  use  to  which  it  could  be  applied. 

In  The  King  vs.  Tolpuddle^  which  was  also  a  settlement  case, 
the  pauper  had  rented  twenty  cows  at  so  much  per  annum,  ud 
agreed  that  they  should  pasture  in  certain  fields  for  certain  parts 
of  the  year,  exclusively.  Lord  Kenyon  held  that  he  had  a  tene- 
ment, because  he  took  by  the  mouths  of  his  cattle  the  entire  profits 
of  the  soil,  exclusively.  Ashhurst,  J.,  says,  <*  During  that  time, 
therefore,  the  pauper  had  a  separate  pernancy  of  the  profits  of 
these  fields,  which  is  equal  to  a  demise  of  the  land  itself."  4  T. 
E.  675. 

The  case  of  Burt  vs.  Moore  was  a  similar  one,  except  that  the 
person,  the  character  of  whose  right  was  in  question,  had  the 
exclusive  fight  of  pasture  at  all  times.    6  T.  R.  882. 

The  same  decision  was  made  in  the  case  of  a  warren,  where  the 
person  had  an  exclusive  right  to  take  the  herbage  by  the  mouths 
of  rabbits,  and  where  there  was  a  lease  of  the  fishery  of  a  ponj, 
<«  with  the  spear,  sedge,  fiags  and  rushes  growing  in  and  about  the 
same." 

In  these  cases  it  was  impliedly  held,  if  not  expressed,  tbit 
the  right  to  the  herbage  carried  with  it  the  right  to  so  much  of  the 
soil  as  was  necessary  to  support  the  herbage,  and  this  of  course 
idded  to  the  dignity  of  the  right. 

In  Stanley  vs.  Whitey  it  seems  to  have  been  held  that  a  graak 
of  an  exclusive  right  to  trees  which  were  growing,  and  were  t» 
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continue  to  grow,  passed  the  soil  necessary  for  their  snpport.  14 
East  842. 

These  cases  seem  to  hare  been  decided  in  favor  of  the  dignity 
of  the  estate  of  the  person  who  had  this  paramount  or  entire  use 
of  the  profits  of  the  soil,  on  the  ground  of  its  being  exclusive. 
This  exclusiveness  was  not,  of  course,  considered  relatively  to 
other  persons  who  might  well  have  been  joint  owners  with  him  of 
this  right,  without  changing  its  character,  but  relatively  to  the 
owner  of  the  fee  in  the  body  of  the  land.  If  the  right  had  been 
held  in  common  with  him,  it  would,  no  doubt,  have  been  held  tc 
have  been  an  incorporeal  hereditament,  without  reference  to  the 
paramount  or  absorbing  character  of  the  use. 

And  where  this  ezclusiveness  exists,  it  does  not  seem  to  matter 
whether  it  is  caused  by  the  express  words  of  the  grant  or  by  some 
peculiar  necessity  of  the  use. 

We  ought,  perhaps,  not  to  pass  to  another  topic  without  remark- 
ing that,  at  one  time,  it  was  made  a  question  whether  such  excltuive 
rights  could  be  granted ;  whether  they  must  not  necessarily  and 
for  the  sake  of  congruity  be  in  common  with  the  owner  of  the 
body  of  the  soil :  1  Williams'  Saunders,  851  and  notes.  But  this 
original  difSculty  seems  not  to  have  been  long  regarded.  The 
result  of  abandoning  it  was  the  very  perplexing  class  of  cases 
already  cited,  or  hereafter  to  be  noticed. 

Rights  in  the  nature  of  eaiement9  may  also  be  of  the  dignity  of 
a  tenement  when  they  are  not  only  exclusive,  but  paramount  and 
engrossing. 

In  Le  Fevre  vs.  Le  Fevre^  a  right  was  given  to  the  owner  of  one 
lot  of  land  to  lay  pipes,  for  the  purpose  of  drainage,  through 
another's  land,  under  a  grant  for  that  purpose.  Duncan,  J.,  says, 
«  I  own  the  inclination  of  my  mind  is  that  an  interest  in  the  soil  at 
the  given  place  passed,  not  only  for  laying  the  pipes,  but  for  occu- 
pying and  possessing  exclusively  the  spot  designated  by  the  grant." 
4  S.  &  R.  244.  See  Jackson  vs.  Buel,  9  Johns.  299 ;  Kearick  vs. 
Kern,  14  S.  &  B.  271. 

It  would  seem  as  if,  where  a  right  of  way  is,  by  the  express 
terms  of  the  grant  or  by  necessity,  exclusive,  and  an  absorbing 
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use  of  the  land,  it  would  amount  to  a  tenement,  and  be  corporeiL 
Thus,  where  a  right  of  way  is  taken  bj  a  railroad,  but  its  sjstem 
of  police,  to  prevent  accident,  requires  the  part  taken  to  be  fenced 
in,  and  persons  and  cattle,  even  the  owner  of  the  soil  and  his  cattle, 
to  be  exclude^,  the  interest  would  appear  to  be  corporeal :  Tki 
King  vs.  Joliffe,  2  T.  E.  90 ;  The  King  vs.  Bell,  7  T.  R.  698. 

A  burial  lot,  which  the  owner  has  an  exclusive  right  to  enclose, 
cultivate,  and  ornament  with  flowers,  may  well  be  considered  ss 
coming  under  the  same  head ;  and  many  other  cases  of  exelusire 
rights,  apparently  of  a  commonable  character,  or  in  the  natare 
of  easements,  might  be  mentioned  as  belonging  to  this  class  of 
interests. 

But  even  this  necessity  of  absolute  exelusiveneM  has  not  been 
held,  in  all  cases,  to  be  requisite ;  or,  at  least,  the  exclosivenesi 
need  not  continue  throughout  the  year. 

In  Ward  vs.  Petifer^  the  vicar's  choral,  in  Litchfield,  had 
primam  toneuram  of  a  meadow  called  the  Parson's  Hayn,  fros 
the  haying  until  the  crop  was  mowedlind  carried  away,  and  nevei 
had  other  profit  thereof;  while  it  appeared  Sir  Edward  Pite  had 
all  the  profits  thereof  for  the  rest  of  the  year.  In  an  ejectment 
by  the  vicar's  lessee,  the  court  say,  «« that  properly,  unless  other 
matter  be  shown  to  the  contrary,  the  freehold  is  in  him  who  hatk 
the  first  tonsure ;  for  that  is  the  most  beneficial  part  of  the  year ; 
and  those  who  have  the  after-pasture,  have  but  the  profits  in  nature 
of  common ;  but  admitting  he  hath  but  the  first  crop,  yet  they  held 
he  may  well  have  an  ejectment  thereof:"  Cro.  Car.  162. 

In  accordance  with  this  new  phase  in  the  development  of  the 
distinction  between  the  corporeal  and  incorporeal,  it  was  held  ia 
the  case  already  cited,  of  The  King  vs.  Tolpuddle^  that  the  interest 
amounted  to  a  tenement,  and  was  corporeal,  though  the  right  to 
pasture  the  cows  was  only  exclusive  for  part  of  the  year ;  while  i 
the  case  of  The  King  vs.  Churchill^  a  right,  though  exclusive,  wt 
considered  too  short,  and  relatively  too  insignificant  to  give  the 
freehold :  4  B.  &  C.  750. 

These  cases  establish,  beyond  a  doubt,  that  there  may  be  m  free- 
hold in  the  tonsure,  pasturage,  mowage  or  herbage  of  land,  and  that 
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Qns  carries  with  it  the  right  to  enough  of  the  soil  to  support  it ; 
that  this  right  or  interest  is  a  tenement  which  is  recovered  and 
defended  bj  actions  of  trespass  and  ejectment,  but  is  still  a  free- 
hold in  the  mere  surface  as  distinguished  from  the  body  of  the 
earth. 

With  these  cases  before  us,  we  may  be  pardoned  for  another 
reearrence  to  the  subject  of  the  difficulties  which  they  create  in 
respect  of  the  common  law  division  into  corporeal  and  incorporeal ; 
and  we  shall,  perhaps,  be  better  understood  after  a  few  remarks 
upon  what  is  called  an  «<  estate."^ 

It  is  a  word  which  is  used  in  combination  with  others  explaining 
or  applying  it,  to  express  the  extent  of  an  owner's  right  to  use  and 
dispose  of  land.  If  we  say  a  man  has  an  estate  for  years,  we 
indicate  the  length  or,  as  it  is  called,  the  quantity  of  the  estate. 
If  we  say  he  has  an  estate  in  an  easement  or  common,  we  apply 
the  word  to  its  subject. 

The  words  «<  estate  for  years"  at  once  suggest  certain  doctrines 
to  the  instructed  mind,  and  the  words  <<  estate  in  a  common," 
certain  other  doctrines ;  but  are  these  classes  of  doctrines  so  widely 
diverse  as  one  would  suppose  7 

The  words  <<  estate  for  years,"  when  used  with  reference  to  the 
admitted  corporeal,  the  land  itself,  not  only  express  an  interest 
which  must  terminate  at  a  certain  day,  and  which  the  tenant  can> 
not  control  for  a  longer  period,  but  they  suggest  further  a  limit  to 
the  modes  of  using  and  enjoying  land.  The  physical  control  of  • 
the  tenant  for  years  over  land  differs  almost  as  much  from  that 
of  a  tenant  in  fee,  as  the  control  of  one  who  has  a  common  of 
pasture  differs  from  that  of  a  tenant  for  years.  The  latter  has 
most  of  the  easements  and  commons  of  which  the  land  is  sus- 
ceptible, and  but  little  more.  He  cannot  tear  down  or  build;— - 
he  cannot  open  a  mine  or  quarry ; — his  right  to  cut  or  lop  trees  is 
extremely  limited ; — ^his  very  modes  of  ploughing  and  disposing  of 


•  We  have  already  given  one  of  Blackstone's  definitions  of  this  word.  But  ne 
Airther  says,  **It  is  oalled  in  Latin  ttaiut;  it  signifying  the  condition  or  circum- 
stance in  which  the  owner  stands  with  regard  to  his  property." 
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manure  are  watched  by  the  reversioner  or  remainder-maOy  who  baa 
a  most  decided  control  over  his  movements. 

And,  showing  how  easily  special  restraints  or  regulations  upon  an 
ordinary  tenancy  may  perplex  our  arrangements  of  subjects,  Mr. 
Burton  says,  «« It  is  seldom  indeed  that  any  doubt  can  arise  as  u) 
the  corporeal  nature  of  those  concurrent  interests  which  several  per- 
sons may  have  in  the  same  land,  as  joint  tenants,  coparceners  or 
tenants  in  common,  except,  perhaps,  where  an  ancient  tenancy  in 
common  has  been  subjected  to  some  customary  regulations  as  to 
the  mode  of  enjoyment,  similar  to  those  usual  in  commons  of  pas- 
ture ;  which  appears  to  be  the  case  with  what  are  called  cattlegatea 
in  Yorkshire."    §1169. 

May  not  such  regulations  be  made  by  agreement  in  modem 
tenancies?  Thus,  if  there  be  a  conveyance  of  land  to  two  jobt 
tenants  or  tenants  in  common  by  a  deed  to  which  all  are  parties, 
and  which  not  only  secures  the  title  to  them,  but  defines  theb 
mode  of  using  the  land  relatively  to  each  other,  very  serious  ques- 
tion might  arise  whether,  under  a  conveyance  of  the  soil  to  botk, 
one  had  not  obtained  a  mere  incorporeal. 

By  using  words  of  conveyance,  therefore,  which  have  no  refer- 
ence whatever  to  the  creation  of  any  incorporeal  hereditament,  the 
modes  in  which  the  tenant  is  to  use  the  land  may  be  as  closely 
defined  and  as  much  restrained  as  if  words  were  «sed  speciaHf 
directed  to  the  creation  of  a  common  or  an  easement. 

And  to  take  another  and  perhaps  more  disturbing  view :  where 
words  are  used  to  indicate  rights  only  of  a  commonable  character 
or  in  the  nature  of  easements,  incorporeals  are  sometimes  net 
created.  The  cases  cited  seem  at  least  to  establish  these  points. 
To  give  a  man  exclusive  right  of  pasture  for  life  in  a  meadow  whidi 
is  susceptible  of  no  other  use,  is  to  give  him  a  corporeal — a  freehold 
in  the  herbage  or  tonsure ;  and  he  may  have  a  joint  tenant  of  the 
right  without  changing  its  nature.  If  one  has  such  a  right  evea 
for  the  larger  or  better  portion  of  the  year,  it  is  a  corporeal,  even 
though  the  owner  have  the  exclusive  use  the  rest  of  the  yeir. 
If  one  has  the  primam  tonauram  exclusively,  and  commons  with  tk 
owner  all  the  rest  of  the  year,  the  former  has  a  freehold. 
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Land  is  not  like  a  personal  chattel,  of  which  one  can  have  actual 
exhausting  enjoyment.  He  can  wear  out  a  coat,  drink  up  wine, 
eat  fruit,  spend  money,  or  take  merchandise  with  him  to  a  new 
locality.  Not  so  with  the  land.  The  proprietor  can  neither  con- 
sume it  nor  remove  it.  He  may  sell  sand,  or  stone,  or  ore  from  off 
it ;  but,  practically,  the  land  remains.  It  cannot  be  destroyed ; 
It  cannot  be  brought  into  court;  it  cannot  be  delivered  from  hand 
to  hand ;  it  cannot  be  actually  seized  by  the  sheriff.  It  is  the 
incorporeal  interest  in  it  alone  which  any  man  can  have,  or  about 
which  there  can  be  contention ;  and  this  incorporeal  has  as  many 
different  aspects  and  modifications  as  the  wit  of  man  can  devise. 
Some  of  these  modifications  are  presumed,  as  from  the  quality  or 
quantity  of  the  estate,  others  are  expressed ;  but  they  run  in  extent 
or  degree  from  the  amplest  to  the  most  restricted  use,  without 
allowing  of  any  clear  distinction,  such  as  that  based  on  the  words 
corporeal  and  incorporeal. 

We  now  descend  below  the  surface,  and  treat  of  the  strata  which 
underlie  it. 

Id  Comyn  vs.  Kyneto^  ejectment  was  brought  for  a  coal  mine. 
It  was  objected  that  it  did  not  lie  because  the  coal  mine  was  quod-- 
dam  profieuum  subtiM  solumy  and  an  habere  facias  posseesionem 
could  not  be  had  thereof;  but  it  was  held  to  be  well  brought, 
because  the  coal  mine  was  a  profit  of  which  the  law  took  cogui- 
sance,  and  the  case  of  the  boylarry  of  salt  and  another  case  of  a 
coal  mine  were  cited :  Cro.  Jae.  150. 

In  Wilson  vs.  Maekreth^  it  was  held,  that  an  exclusive  right  of 
digging  peat  in  certain  mosses  was  to  be  defended  by  an  action  of 
trespass,  vi  et  armis^  and  not  by  an  action  on  the  case :  Burr. 
1824. 

In  Humphries  vs.  Brogden^  it  was  distinctly  held,  that  there 
may  be  different  freeholds  and  different  inheritances,  being  different 
closes  in  different  strata :  1  Eng.  Law  &  Eq.  241.  See  also  Harris 
vs.  Eyding,  6  M.  &  W.  60 ;  Wilkinson  vs.  Proud,  11  M.  &  W.  83; 
SonghUm  vs.  Lea,  1  Taunt.  409;  Rich  vs.  Johnson,  2  Strange 
1142. 

In  Caldwell  vs.  Cof  eland,  the  court  say,  «  The  judge's  language 
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was,  <  the  actual  possession  of  the  surface  carries  with  it  the  actual 
possession  downward,  perpendicularly,  through  all  the  yarioiis 
strata.  The  actual  possession,  therefore,  was  in  the  plaintiff.' 
This  proposition  would  be  unquestionable,  if  there  had  not  been  a 
severance  of  the  title  to  the  mine  right  from  that  of  the  surface, 
by  the  deed  of  27th  May,  1831,  Caldwell  to  Green.  Bat  it  is  not 
true  that  after  such  a  severance,  whether  by  reservation  or  grant, 
the  possession  of  the  surface  is  possession  of  the  underlying  mine- 
raL  That  mines  may  form  a  distinct  possession  and  a  differeDt 
inheritance  from  the  surface  land  has  been  long  settled  in  Eng- 
land.** A<  It  LB  a  common  occurrence  in  mining  districts  there,  not 
only  that  the  -ownership  of  the  soil  is  vested  in  one  person  and 
that  of  the  mines  in  another,  but  there  are  frequently  distinet 
owners  of  the  minerals  in  the  same  land.  Thus,  one  person  may 
be  entitled  to  the  iron  ore — another  to  the  limestone— a  third  to 
one  seam  or  stratum  of  coal,  and  a  fourth  to  a  distinct  stratom. 
Title  to  any  one  of  these  minerals,  quite  distinct  from  the  title  to 
the  surface,  may  be  shown  by  documentary  evidence ;  or,  in  the 
absence  of  such  evidence,  or  in  opposition  to  it,  title  to  them  maj 
be  made  out  by  proof  of  possession,  and  acts  of  ownership,  under 
the  statute  of  limitations.  The  acts  of  ownership,  however,  whidi 
constitute  possession  and  confer  title,  must  be  distinct  from  such 
as  are  exercised  over  the  surface."  <'  So  entirely  is  a  mineral 
right,  after  severance,  a  claim  to  land,  and  therefore  not  a  corpo- 
real hereditament,  that  title  to  it  cannot  be  acquired  by  prescnp- 
tion."    37  Pa.  Rep.  430 ;  Caldwell  vs.  Ftdtofiy  31  Pa.  482. 

It  may  be  asked,  how  thin  these  strata  may  be,  and  whether 
there  may  be  a  close  or  tenement  in  a  single  rock  ?  We  see  no 
limit,  in  theory,  to  the  possible  subdivisions  that  may  be  made. 

Of  course,  if  an  owner  of  a  gtratum  of  sand,  clay,  rock  or  oro 
digs  it  out  and  disposes  of  it,  he  makes  it  completely  personalty, 
as  any  owner  has  a  right  to  do  with  any  part  of  his  land.  A  house 
is  realty, — an  undoubted  accession  to  the  land, — but  the  owner  has 
a  right  to  take  it  down  and  sell  its  materials  at  his  pleasure.  Tbe 
character  of  the  house,  as  realty,  is  completely  destroyed,  but  no 
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one  nses  this  as  an  argument  against  the  doctrine  that  the  house, 
while  attached  to  the  land,  was  a  part  of  it. 

When  such  rights  in  different  strata  of  the  earth  are  created,  the 
same  difficulty  arises  as  in  reference  to  the  herbage,  in  deciding 
whether  a  corporeal  or  incorporeal  interest  is  created ; — whether 
the  proprietor  has  a  mere  common  or  an  exclusive  tenement. 

As  a  very  full  and  learned  discussion  of  this  question,  in  the 
light  of  cases  ancient  as  well  as  modern,  by  a  judge  well  able  to 
discriminate,  we  refer  to  the  decision  in  the  case  of  Caldwell  vs. 
Fulton,  before  cited.  It  would  take  more  space  than  we  can  give 
in  such  an  essay  to  consider  it.  It  depends  generally  upon  the 
terms  of  the  grant  in  each  case. 

Of  course,  into  the  detailed  doctrines  of  such  a  new  sphere  of 
law  as  that  which  concerns  these  horizontal  sections,  we  enter  with 
some  uncertainty.  It  is  but  little  developed  by  decision.  The 
cases  do  scarcely  more  than  suggest  difficulties. 

We  have  already  seen  that  Mr.  Burton  expresses  a  doubt  whether 
such  an  interest  as  that  which  results  from  having  the  exclusive 
right  to  the  herbage,  lies  in  livery.  And  in  the  case  of  Wilkinson 
vs.  Proud,  we  find  that  the  argument  suggests  such  remarks  from 
the  bench  as  these :  "  Parke,  B. — It  would  be  a  matter  of  some 
difficulty  to  make  livery  of  a  stratum  of  coal  lying  under  the  soil. 
A  communication  might  be  made  by  digging  down  to  it.  Alder- 
son,  B. — Possibly  a  symbolical  delivery  on  the  surface  of  the  land 
might  be  sufficient." 

And  Mr.  Burton  says,  <<  And  with  respect  to  mines,  it  is  clear 
that  they  may  be  made  the  subject  of  ejectment,  and  of  convey- 
ance by  livery,  if  actually  opened ;  and  that  an  interest  in  mines 
unopened  may  exist,  independently  of  any  estate  in  the  surface  of 
the  land,  which  interest,  until  reduced  into  actual  possession,  so 
far  resembles  a  remainder  as  not  to  be  liable  to  dower ;  and  for 
the  same  reason  may,  perhaps,  be  considered  as  lying  in  grant.*' 
S  1164. 

So  in  the  case  of  The  King  vs.  Tolpuddle,  already  cited,  Lord 
Kenton  says,  « In  order  to  make  a  tenement  it  is  not  necessary 
that  the  party  should  have  the  fee  simple  or  the  fee  tail;   any 
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minate  interest  in  the  land  is  parcel  of  a  tenement*  Sach  minute 
interest,  indeed,  cannot  be  entailed,  but  all  the  parcels,  where  con- 
solidated together,  may.** 

Another  jadge  in  the  same  case  says,  «<  that  it  could  not  have 
been  entailed  on  account  of  the  imbecility  of  the  estate."  IS  h 
had  been  a  perpetual  interest  he  seems  to  think  it  could  have  been 
entailed. 

There  is  some  confusion  of  expression  here,  and  a  possible  doubc 
as  to  its  application.  The  words  «« minute  interest,"  used  by  Lord 
Kenton,  appear  to  refer  to  the  quantity  of  the  estate,  and  not  to 
the  thinness  of  the  surface ;  but  all  these  doubts  show  the  novelty 
and  difficulty  of  the  subject. 

Some  of  these  difficulties  are  not  regarded  in  this  country,  where 
the  tendency  is  to  throw  off  the  shackles  of  antique  doctrine.  In 
Caldwell  vs.  Fulton^  the  court  say,  c<  Our  English  ancestors,  indeed, 
found  difficulty  in  conceiving  of  a  corporeal  interest  in  an  unopened 
mine,  separate  from  the  ownership  of  the  surface,  because  livery 
of  seisin  was,  in  their  minds,  inseparable  from  a  conveyance  of 
land,  and  livery  could  not  be  made  of  an  unopened  mine.  The 
consequence  was  that  they  were  disposed  to  regard  such  rights  as 
incorporeal,  though  they  are  not  rights  issuing  out  of  land,  but  the 
substance  itself.  In  this  state,  however,  livery  of  seisin  is  supplied 
by  the  deed  and  its  registration,  and  there  is  nothing  incongruous 
in  considering  a  grant  of  the  substratum  a  grant  of  land,  as  muck 
as  is  a  conveyance  of  the  surface  itself.  It  is  often  by  far  the  metl 
valuable,  and  sometimes  embraces  all  for  which  the  land  is  worth 
owning." 

Questions  have  arisen  as  to  the  relative  rights  and  duties  of  these 
owners  of  houses,  stories  of  houses,  surfaces  and  strata,  above  or 
below  each  other. 

In  Erskine's  Institutes  of  the  Law  of  Scotland,  from  which  we 
have  already  cited,  it  is  said,  « the  proprietor  of  the  ground  floor 
is  bound  merely  by  the  nature  and  condition  of  his  property,  with- 
out any  servitude,  not  only  to  bear  the  weight  of  the  upper  story, 
but  to  repair  hia  own  property  that  it  may  be  capable  of  bearing 
that  weight."     <<  The  proprietor  of  .the  ground  story  is  obliged  to 
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aphoid  it  for  the  support  of  the  upper,  and  the  owner  of  the  upper 
most  uphold  that  as  a  roof  or  cover  to  the  lower." 

In  Humphrtei  vs.  Brogdetij  already  referred  to,  the  court  say, 
<«  We  have  attempted,  without  success,  to  obtain  from  the  codes 
and  jurists  of  other  nations  information  and  assistance  respecting 
(he  rights  and  obligations  of  persons  to  whom  sections  of  the  soil, 
jivided  horizontally,  belong,  as  separate  properties.  This  penury, 
where  the  subject  of  servitudes  is  so  copiously  and  discriminatingly 
treated,  probably  proceeds  from  the  subdivision  of  the  surface  of 
ihe  land  and  the  minerals  under  it  into  separate  holdings,  being 
peculiar  to  England.  Had  such  subdivision  been  known  in  countries 
under  the  jurisdiction  of  the  Roman  civil  law,  its  incidental  rights 
and  duties  must  have  been  exactly  defined,  when  we  discover  the 
rights  of  adjoining  proprietors  of  lands  to  support  from  lateral 
pressure  leading  to  such  minute  regulations,"  &c. 

Since  this  case  was  decided,  that  of  Haines  vs.  Roberts  is 
reported,  in  which  the  duty  of  support,  in  such  cases,  is  recognised 
u  a  general  common  law  right.  6  El.  &  Bl.  648;  S.  G.  7  El.  & 
Bl.  625. 

I  This  necessity  of  supporting  the  surface  or  an  upper  mine  is  well 
understood  and  regarded  among  the  miners  in  Pennsylvania.  Per- 
haps many  of  the  rules  of  lateral  support  might  be  found  pertinent 
and  applicable.  But  new  and  curious  aspects  of  the  question  will, 
Bome  day,  have  to  be  provided  for.  There  must  be  some  measure 
for  the  support  which  the  lower  proprietor  must  give,  and  of  the 
weight  which  the  owner  of  the  surface  may  put  upon  it ;  and  many 
other  points  of  relative  duty  and  protection  must  be  settled.  It 
u,  perhaps,  singular  that  so  few  decisions  have  been  made  on  the 
BubjecY  in  this  country,  many  parts  of  which,  like  Pennsylvanii^ 
are  so  dependent  upon  mining  interests.  Most  of  the  cases  which 
DOW  make  iheir  way  into  the  digests  come  from  the  courts  of  Cali« 
fomia. 

We  hope  to  be  able,  at  some  future  time,  to  pur89e  this  subjeoi 
fwther.  E.  8.  M. 
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UNSOLVED  PROBLEMS  OF  THE  LAW,  AS  EMBRACED 
IN  MENTAL  ALIENATION.^ 

No.  2. 

The  greatest  difficulties,  and  the  largest  namber  of  unsolTed 
problems,  arise  in  the  administration  of  criminal  jarispradence. 
The  professions  of  medicine  and  of  law  have  been  tasked  from  the 
earliest  periods  to  harmonize  in  the  results  at  which  they  should 
arrive,  and  to  establish  such  general  principles  as  should  be  rea- 
sonable in  themselves ;  and,  while  they  should  offer  a  shield  to  the 
really  insane,  should,  at  the  same  time,  protect  the  commnnitj 
against  the  acts  of  criminals  done  under  the  guise  of  madness. 
The  plea  of  insanity,  it  should  be  remembered,  is  one  easily 
interposed;  it  is  one  that,  if  established  by  sufficient  proofs 
offers  impunity  to  crime;  one  that  admits  the  act  charged  ib 
criminal  to  have  been  committed,  and  often  boldly  puts  it  forward 
as  evidence  of  the  very  insanity  which  is  claimed  to  exonerate 
from  its  commission ;  and  one  which  sometimes  a  small  amount  of 
proof  will  render  so  plausible  as  seemingly  to  establish.     Under 

1  Since  the  article  in  the  preceding  number  was  printed,  the  writer  has  beca 
favored  by  Hon,  HbnetE.  Davibs,  one  of  the  judges  of  the  Court  of  Appeals,  witk 
A  copy  of  his  opinion,  and  the  decision  of  the  Court  of  Appeals  in  the  Pantk  Vt3 
CaMBf  in  which  many  points  of  great  interest  are  discussed  and  decided  relatire  to 
the  capacity  to  make  a  will.  The  case  of  8tewaTt*9  Ezeeuior  ▼■.  Lupenard,  26  Wcnd. 
265,  holding  that  a  single  advance  above  idiocy  gives  such  capacity,  is  oTemle^ 
and  the  more  wise  and  salutary  doctrine  established,  that  the  testator  must  bavt 
sufficient  capacity  to  comprehend  perfectly  the  condition  of  his  property,  his  rela- 
tions to  the  persons  who  were,  or  should,  or  might  have  been  the  objects  of  hit 
bounty,  and  the  scope  and  bearing  of  the  provisions  of  his  will.  Thai  h«  moat  ban 
sufficient  active  memory  to  collect  in  his  mind,  without  prompting,  the  partieulan  « 
elements  of  the  business  to  be  transacted,  and  to  hold  them  in  hie  mind  a  suffidcal 
icngth  of  time  to  perceive  at  least  their  obvious  relations  to  each  other,  and  b« 
able  to  form  eome  rational  Judgment  in  relation  to  them.  Thus  the  result  arrived  ak 
O  this  case,  which  has  been  so  long  vexing  the  courts,  will  be  received  with  grcal 
{^^isfaction  by  the  profession,  who  have  generally  regarded  with  dis&Tor  thi 
.V  «eiple  settled  in  the  case  of  Stewart  vs.  Lispenard  The  Pariek  WiU  Cam  viB 
ir  in  the  next  volume  of  the  New  York  Rqforts. 
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Jl  these  indacements  to  present  it,  it  is  not  surprising  that  its 
ippearance  in  court  has  been  of  late  years  quite  frequent ;  so 
oQch  so  that^  it  has  been  at  times  so  unfashionable  to  plead  it, 
hat  it  has  been  received  almost  with  derision.  There  are,  how- 
ever, reasons  why  it  should  have  a  fair  hearing.  The  occurrence 
f  insanity,  in  all  its  varieties  and  degrees,  becomes  more  and  more 
requent  as  the  means,  processes,  facts  and  results  of  civilization 
^ome  increased  and  multiplied.  Man  in  his  primitive  state  is 
arely  ever  insane.  The  Caucasian  is  about  the  only  variety 
hat  can  lay  claim  to  this  malady,  and,  even  in  that  variety,  it 
3  very  little  prevalent  in  despotic  governments.  It  is  in  those 
hat  are  free,  in  which  mind  can  come  freely  into  conflict  with 
lind,  in  which  every  chord  of  this  curiously  toned  instrument 
3  kept  constantly  strung,  that  every  possible  variety  of  mental 
lerangement  is  of  the  most  frequent  occurrence.  And  thus,  as 
ew  exigencies  arise  for  mental  action,  new  phases  of  mental 
lienation  may  appear,  and  hence,  new  series  of  phenomena  may 
pring  up,  which  cannot  be  brought  within  any  rule,  principle,  or 
3st  already  established.  This  must  give  rise  to  many  unsolved 
roblems  in  this  department  of  the  law. 

It  must  be  all  along  borne  in  mind  that  the  act  charged  as 
riminal  can  only  in  the  eye  of  the  law  become  such,  when  it  is 
one  with  a  criminal  intent.  A  failure  to  establish  that,  deprives 
;  of  that  moral  element  which  alone  can  constitute  crime.  With- 
at  that  the  act  could  only  inflict  an  injury,  but  never  a  wrong, 
lie  blow  of  a  maniac,  although  it  might  create  an  injury,  yet 
Duld  no  more  inflict  a  wrong  than  the  kick  of  a  horse  or  the  fall 
f  a  stone.  Very  diflerent  is  a  blow  dealt  with  all  the  fulness  of 
ktention.  Then  the  act  is  punished  as  criminal,  not  only  to 
wilder  justice  to  the  person  injured  and  wronged,  but  also  to 
cert  a  salutary  effect  in  the  prevention  of  the  occurrence  a  second 
me  of  the  same  oiFence.  This  latter  would  be  entirely  lost  in  us 
ffect  upon  the  maniac.  If  really  deranged  he  could  no  more  be 
^formed  by  punishment  than  any  one  of  the  animal  creation. 

The  question  always  presenting  itself  is,  what  is  the  kind  and 

stent  of  mental  alienation  which  can  be  legally  interposed  as  a 

Vol.  10.- 


Digitized  by  VjOOQIC 


694  UNSOLVED  PROBLEMS  OF  THE  LAW, 

defence  to  an  indictment  for  a  criminal  offence  7  The  answer  to 
this  question  will  bring  to  view  the  different  t€9ts  which  courts  of 
law  have  proposed  for  the  purpose  of  determining  the  yalidity  of 
every  plea  setting  up  insanity  as  a  defence.  These  tests,  and  the 
constructions  which  courts  have  placed  upon  them,  become,  there- 
fore, important  matters  of  inquiry. 

The  fir$t  and  oldest  testy  and  that  in  relation  to  which  there  is 
no  controversy,  is,  «  when  the  defendant  u  incapable  of  dittinguiik 
ing  right  from  wrong  in  reference  to  the  particular  actJ^  This 
may  cover  and  exonerate  two  classes  of  mentally  alienated :  vis. 
the  one  whose  alienation  consists  in  preternatural  defect,  as  being 
idiotic,  imbecile,  or  demented ;  the  other,  all  those  afflicted  witk 
general  mania.  The  application  of  this  test  has  become  widened 
as  human  experience  has  become  more  extended.  In  the  Trial  oj 
Arnold,  in  1728,  8  Hargrave's  State  Trials  322,  Mr.  Justice  Tiua 
insisted  that  to  be  exonerated  under  this  test,  a  man  mu9t  he  tMO) 
deprived  of  hie  understanding  and  memory ,  a  limitation  which,  for- 
tunately, the  courts  have  not  thought  proper  since  to  adhere  to. 
A  total  privation  is  never  now  insisted  upon.  It  is  deemed  suffi- 
cient if  a  privation  exist  in  reference  to  the  particular  act.  In 
the  answer  of  the  fifteen  judges  to  the  House  of  Lords,  in  1843, 
in  the  case  of  MeNaugktonj  8  Scott  N.  B.  595,  they  say,  <<  it  must 
be  clearly  proved  that  at  the  time  of  committing  the  act,  the  partj 
accused  was  laboring  under  such  a  defect  of  reason  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or  if  he  did  know  it,  that  he  did  not  know  he  wu 
doing  what  was  wrong."  The  law  as  administered  in  England,  to 
be  consistent  with  itself,  must  refuse  to  partial  insanity  the  effNt 
of  exoneration  from  crime.  If  that  cannot  legally  affect  man'i 
civil  relations,  it  cannot  be  expected  to  affect  those  which  are 
criminal. 

The  Hoond  test  is  more  recent,  and  tnay  be  stated  to  be  <<i 
the  defendant  is  acting  under  an  insane  delusion  as  to 
stances,  which,  if  true,  would  relieve  the  act  from  responsibililsf,  tr 
where  his  reasoning  powers  are  so  depraved  <m  to  make  the  ctnmmis 
oion  of  the  particular  act  the  natural  eonsequenoe  of  the  delusiou  " 
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This  test  was  first  introdaeed,  and  the  legitimate  effect  of  delusion 
in  criminal  jurisprudence  first  put  forward  and  admitted  in  The 
King  ys.  Hadfield,  27  Howell's  State  Trials  1281.  The  speech 
of  Lord  Erskine  upon  that  trial  is  a  splendid  specimen  of  juridical 
reasoning.  The  grounds  taken  by  him  and  acquiesced  in  by  the 
court  were, 

1.  That  it  is  the  reason  of  man  which  makes  him  accountable  for 
his  actions,  and  that  the  deprivation  of  reason  acquits  him  of 
crime. 

2.  That  it  is  unnecessary  that  reason  should  be  entirely  sub- 
verted or  driven  from  her  seat,  but  that  it  is  sufficient  if  distraction 
sit  down  upon  it  along  witti  her,  holds  her  trembling  hand  upon  it, 
and  frightens  her  from  her  propriety. 

3.  That  the  law  will  not  measure  the  sizes  of  men's  capacities, 
80  as  they  be  compos  mentU. 

4.  That  there  is  a  difference  between  civil  and  criminal  respon- 
sibility. That  a  man  affected  by  insanity  is  responsible  for  his 
criminal  acts  where  he  is  not  for  his  civil. 

6.  That  a  total  deprivation  of  memory  and  understanding  is  not 
required  to  constitute  insanity. 

6.  That  the  individual  is  irresponsible  where  the  insanity  con- 
aists  in  hallucination ;  where  the  disease  springs  directly  from  the 
delusive  sources  of  thought,  and  all  their  deductions,  within  the 
scope  of  the  malady,  are  founded  upon  the  immovable  assumption 
of  matters  as  realities,  either  without  any  foundation  whatever,  or 
so  distorted  and  disfigured  by  fancy  as  to  be  nearly  the  same 
thing  as  their  creation. 

7.  That  the  act  complained  of  and  sought  to  be  avoided,  must 
be  the  immediate  unqualified  offspring  of  the  disease.  Dean's  Medi- 
cal Jurisprudence  685-6. 

The  law  in  relation  to  the  test  of  delusion  has  been  more  recently 
stated,  with  great  caution,  in  one  of  the  answers  of  the  fifteen  judges 
in  the  case  of  MeNaughtoHj  before  referred  to,  to  wit:  <<  That  their 
answer  must  depend  on  the  nature  of  the  delusion ;  but  making  the 
assumption  that  he  labors  under  such  partial  delusion  only,  as  is  not 
in  other  respects  insane,  we  think  he  must  be  considered  in  the  same 
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situation  as  to  responsibility,  as  if  the  facts  with  respect  to  which 
the  delusion  exists  were  real.  For  example ;  if,  under  the  influ- 
ence of  his  delusion,  he  supposes  another  man  to  be  in  the  act  of 
taking  away  his  life,  and  he  kills  that  man,  as  he  supposes  in  self- 
defence,  he  would  be  exempt  from  punishment.  If  his  delusion 
was,  that  the  deceased  had  inflicted  a  serious  injury  to  his  charac- 
ter and  fortune,  and  he  killed  him  in  revenge  for  such  supposed 
injury,  he  would  be  liable  to  punishment." 

This  statement  is  certainly  characterized  by  extreme  caution: 
but  the  question  arises,  whether  it  really  covers  the  whole  ground. 
Is  it  true  that  no  other  delusion  except  that  embraced  in  the  state- 
ment would  afford  a  protection  from  an  act  otherwise  criminal  ? 
The  delusion  under  which  Hadfield  deliberately  discharged  hb 
pistol  at  King  George  III.,  at  Drury-Lane  Theatre,  intending  to 
kill  him,  would  not,  upon  the  principle  here  stated,  have  been 
available.  He  was  persuaded  by  a  religious  enthusiast  and  induced 
to  believe  « that  a  great  change  of  things  in  .this  world  was  about 
to  take  place ;  that  the  Messiah  was  to  come  out  of  his,  the  enthu- 
siast's, mouth,  and  that,  if  the  king  was  removed^  all  the  obstacles 
to  the  completion  of  their  wishes  would  be  removed  also."  The 
removal  of  the  king  came  from  that  time  to  be  a  fixed  idea  in  the 
mind  of  Hadfield,  and  under  this  delusion  he  committed  the  act  for 
which  he  was  tried  and  acquitted. 

It  is  clear,  however,  that  the  doctrine  as  settled  in  the  case  of 
Hadfield,  has  not  been  uniformly  adhered  to  in  England,  and  that, 
in  a  case  of  delusion,  recurrence  has  again  been  had  to  the  test  of 
ability  to  distinguish  right  from  wrong.  Thus,  in  the  trial  of  Bel- 
lingham  for  the  shooting  of  Hon.  Spencer  Percival,  which  occurred 
in  1812,  twelve  years  after  the  trial  of  Hadfield,  (see  1  Collinsoo 
on  Lunacy  650,)  it  appeared  that  he  labored  under  many  insane 
delusions,  the  principal  of  which  were  that  his  own  private  griev- 
ances were  national  wrongs ;  that  his  losses  should  be  made  good 
by  government ;  that  the  government  refused,  and  he  determined, 
by  shooting  its  prime  minister,  to  bring  his  affairs  before  the 
country,  where  he  supposed  he  should  obtain  justice.  The  point 
of  delusion  seems  not  here  to  have  been  presented,  as  Lord  Maks* 
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7IBLP  charged  the  jury  that  the  single  question  for  th^m  to  deter- 
mine was,  whether,  when  he  committed  the  ofifence  charged  upon 
him,  he  had  sufficient  understanding  to  distinguish  good  from  evil, 
right  from  wrong,  and  that  murder  was  a  crime  not  only  against 
the  law  of  God,  but  against  the  law  of  his  country.  He  was  con- 
▼icted  and  executed. 

In  the  case  of  The  King  vs.  Orford^  (5  Carrington  &  Payne  168,) 
the  defendant  was  shown  to  labor  under  the  delusion  that  the  inha- 
bitants of  Hadleigh,  and  particularly  the  deceased,  were  continu- 
ally issuing  warrants  against  him,  with  intent  to  deprive  him  of 
liberty  and  life.  Lord  Lyndhurst  charged  the  jury  that  they  must 
be  satisfied,  before  they  could  acquit  the  prisoner  on  the  ground 
of  insanity,  that  he  did  not  know,  when  he  committed  the  act, 
what  the  effect  of  it,  if  fatal,  would  be,  with  reference  to  the  crime 
of  murder.  That  the  question  was,  did  he  know  that  he  was  com- 
mitting an  offence  against  the  laws  of  God  and  nature?  On  a 
eareful  examination  of  the  whole  case  it  is  pretty  apparent  that 
the  point  Lord  Lyndhurst  decided  was,  that  a  man  who,  under  an 
insane  delusion,  shoots  another,  is  irresponsible  when  the  act  is  the 
product  of  the  delusion.  In  confirmation  of  this  was  the  verdict  of 
the  jury,  which  was  one  of  acquittal  on  the  ground  of  insanity. 

There  is  little  doubt  but  that  in  this  country  a  delusion  or  hallu- 
cination completely  established,  and  sufficiently  connected  with  the 
act  done,  would  divest  it  of  the  character  of  crime.  The  question 
first  arising  is,  how  is  the  fact  of  the  entertainment  of  delusion  or 
hallucination  to  be  arrived  at  ?  There  seems  but  one  way  of  doing 
this,  and  that  is  by  giving  in  evidence  the  acts  and  declarations  of 
the  defendant  himself  in  reference  to  this  point.  Those  acts  and 
declarations  are  accordingly  admissible  for  the  purpose  of  showing 
the  state  of  mind  of  the  party,  and  that  whether  they  were  done 
or  made  before  or  after  the  doing  of  the  act  complained  of.  Lake 
▼s.  The  People,  1  Parker's  Crim.  Rep.  496.  The  effect  of  the 
hallucination  thus  ascertained  must  be  pronounced  by  the  law.  If 
any  facts  are  in  dispute  it  is  for  the  jury  alone  to  find  them.  The 
establishing  the  fact  of  delusion,  and  the  tracing  the  act  com- 
plained of  to  it  as  its  direct,  natural,  or  necessary  consequence. 
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makes  oat  a  perfect  defence.  Under  this  principle  Hadfield  was 
properly  acquitted,  and  Bellingham  shoald  have  been  acqmtted 
also.  The  case  of  The  People  vs.  Lawrence^  48  Niles'  Register 
119,  does  not  seem  to  come  so  completely  within  the  prindpie, 
although  the  doctrine  as  settled  in  Tlie  King  vs.  HadjUld^  resulted 
m  the  acquittal  of  the  prisoner.  Lawrence  labored  under  the 
delusion  that  he  was  entitled  to  the  English  crown,  and  applied  to 
General  Jackson,  then  President  of  the  United  States,  for  the 
grant  of  a  sufiScient  sum  of  money  to  enable  him  to  assert  his  right 
to  it.  The  general  refused  the  grant,  upon  or  after  which  Law- 
rence endeavored  to  shoot  him  by  discharging  at  him  a  pistol.  The 
doubt  here  would  be  whether  the  act  was  sufficiently  connected  with 
the  delusion. 

In  the  case  of  Freeman  vs.  The  People^  4t  Denio  10,  the  prisoner 
was  tried  on  a  charge  of  murder,  and  was  shown,  on  the  trial,  to 
possess  a  very  limited  capacity,  and  to  have  been  laboring  under 
Bome  delusions  or  hallucinations  as  to  his  right  to  obtain  compen- 
sation for  services  rendered  in  the  state's  prison  at  Auburn,  N.  Y. ; 
and  failing  to  obtain  anything  by  endeavoring  to  commence  suits, 
he  supposed  he  must  commence  killing  for  that  purpose,  and  actu- 
ally killed  four  in  the  family  of  Van  Nest,  and  badly  wounded 
another.  In  this  case  the  question  presented  to  the  court  was  no 
other  than  the  finding  whether  the  capacity  to  distinguish  betireen 
right  and  wrong  was  a  finding  of  sanity.  And  the  court  say  that 
this,  (the  capacity  to  distinguish  between  right  and  wrong,)  as  a 
test  of  insanity,  is  by  no*  means  invariably  correct,  for  while  a  per- 
son has  a  very  just  perception  of  the  moral  qualities  of  most  actions, 
he  may,  at  the  same  time,  as  to  some  one  in  particular,  be  abso- 
lutely insane,  and  consequently,  as  to  this,  be  incapable  of  judging 
accurately  between  right  and  wrong.  That  if  the  delusion  extends 
to  the  alleged  crime,  on  the  contemplated  trial,  the  party  mani- 
festly is  not  in  a  fit  condition  to  make  his  defence,  however  sound 
his  mind  may  be  in  other  respects. 

The  third  test  is  where  the  defendant  is  impelled  by  a  morbid  ami 
uneontrollable  impuUe  to  commit  the  particular  act  The  state  of 
mind  which  originates  such  an  act  has  been  variously  denominated. 
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The  more  general  term  is  moral  insanity.  It  has  also  been  called 
imptiUive  insanity ;  and  a  term  more  recently  proposed  is  that  of 
volitional  insanity.  Here  lie  more  especially  the  unsolved  problems 
of  the  law.  This  state  of  mind,  or  species  of  insanity,  is  by  no 
means  universally  admitted.  Even  the  medical  profession  are  not 
agreed  in  its  admission,  althoagh  those  the  most  conversant  with 
the  insane  are  the  more  generally  in  its  favor.  To  show  what  it  is, 
I  will  give,  as  a  sample,  the  statement  of  one  afflicted  with  it : — 
«« I  was  lying  on  the  sofa,  and  my  wife  and  children  were  sitting 
by  the  fire ;  I  had  been  talking  to  them  very  comfortably,  when 
suddenly  my  eye  caught  the  poker, — a  desire  came  upon  me  which 
I  could  not  control ;  it  was  a  desire  to  shod  blood.  I  combated 
with  it  as  long  as  I  could.  I  shut  my  eyes  and  tried  to  think  of 
something  else,  but  it  was  of  no  use ;  the  more  I  tried  the  worse  I 
became,  until  at  last  I  could  bear  it  no  longer,  and^  with  a  voice 
of  thunder,  I  ordered  them  all  out  of  the  room.  Oh !  had  they 
resisted — had  they  opposed  me,  I  should  have  murdered  them 
every  one.  I  must  have  done  it;  no  tongue  can  tell  how  I  thirsted 
to  do  it."  At  the  time  this  statement  was  made  the  physician 
found  him  in  a  state  of  great  agitation,  countenance  flushed,  eyes 
unusually  bright  and  shining,  pulse  rapid,  breathing  hurried  and 
disturbed,  as  though  he  was  just  recovering  from  some  violent 
mental  commotion.  It  would  appear  from  this  statement  that 
there  was 

!•  No  preternatural  defect,  or  want  of  mental  power. 

2.  No  delusion  or  hallucination  was  present. 

3*  No  absence  of  the  moral  sense,  or  power  of  distinguishing 
betureen  right  and  wrong. 

4.  No  perversion  of  his  natural  affections,  as  his  love  for  his 
wife  and  children  seems  unabated. 

5*  None  of  the  indications  of  a  demented  or  insane  mind  seem 
here  to  be  present ;  and  yet  the  physical  indications  proclaim  to 
the  physician  that  some  unseen  but  mighty  influence  is  at  work 
soaiewhere  in  the  system,  and  most  probably  in  thte  brain.  And 
yety  with  this  disagreement  among  the  doctors,  and  the  con* 
serTStism  and  attachment  to  precedents  with  the  courts,  it  is  slow 
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indeed  in  obtaining  a  foothold  there.     Questions  of  this  kind  hxw 
much  the  most  frequently  arisen  in  the  lower  courts,  ana  henee 
are  only  to  be  found  in  newspapers,  pamphlets,  and  periodicak 
This  malady  is  recognised  and  ably  described  by  Chief  Justiee 
Gibson,  of  Pennsylvania,  in  his  charge  to  the  jury,  as  given  ii 
Wharton  &  Still^'s  Medical  Jurisprudence,  §  54.     "There  is,* 
says  he,  <«  a  moral  or  homicidal  insanity,  consisting  of  an  irresisti- 
ble inclination  to  kill  or  to  commit  some  other  particular  offeacc. 
There  may  be  an  unseen  ligament  pressing  on  the  mindj  dr€npm§ 
it  to  consequences  which  it  sees  but  cannot  avoids  and  ptaetng  k 
under  a  coercion  which,  while  its  results  are  clearly  perceived,  it 
incapable  of  resistance.     The  doctrine  which  acknowledges  this  i 
mania  is  dangerous  in  its  relations,  and  can  be  recognised  only  in  ^ 
the  clearest  cases.     It  ought  to  be  shown  to  have  been  habitual,  i 
or  at  least  to  have  evinced  itself  in  more  than  a  single  inalanee.  I 
It  is  seldom  directed  against  a  particular  individual ;  but  that  i^^ 
may  be  so,  is  proved  by  the  case  of  the  young  woman  who  wis  ^ 
deluded  by  an  irresistible  impulse  to  destroy  her  child,  tkoug\  * 
aware  of  the  heinous  nature  of  the  act.     The  frequency  of  tliis  "^ 
constitutional  malady  is  fortunately  small,  and  it  is  better  to  con-  ^ 
fine  it  within  the  strictest  limits.     If  juries  were  to  allow  it  as  i  , 
general  motive,  operating  in  cases  of  this  character,  its  recogniticn  .^ 
would  destroy  social  order  as  well  as  personal  safety.    To  establsk 
it  as  a  justification  in  any  particular  case,  it  is  necessary  either  U 
show,  by  clear  proofs,  its  contemporaneous  existence  evinced  bv 
present  circumstances,  or  the  existence  of  an  habitual  tendency 
developed  in  previous  cases,  becoming  in  itself  a  second  nature." 
So,  also.  Judge  Lewis,  recently  chief  justice  of  Pennsylvania, 
says,  «<  Moral  insanity  arises  from  the  existence  of  some  of  die 
natural  propensities  in  such  violence,  that  it  is  impossible  not  to 
yield  to  them.     It  ought  never  to  be  admitted  as  a  defence,  until 
it  is  shown  that  these  propensities  exist  in  such  violence,  ae  to  swt- 
Jugate  the  intellect,  control  the  will,  and  render  it  impoeeAU  f» 
the  party  to  do  otherwise  than  yield.     Where  its  existence  is  folly 
established,  this  species  of  insanity  relieves  from  accountabili^  t» 
human  laws."   That  this  species  of  insanity  exists  and  is  distinctly 
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recognised  by  the  medical  profession  and  by  courts  of  law  is  obvious 
from  the  following  references : — See  Article  by  Dr,  Woodward^  1 
Amer,  Journ.  of  Insan.  822 ;  People  vs.  Kleim^  2  Id.  245 ;  Review 
of  Case  of  Ahner  Baker ^  8  Id.  26 ;  Qaee  of  Reibello,  Id.  41 ;  E%say 
by  Ih  Aubanel,  Id.  107 ;  The  People  vs.  Oriffin,  Id.  227 ;  The 
People  vs.  Sprague^  6  Id.  264 ;  Same  Ca»e^  in  2  Parker's  Crim 
Rep.  43 ;  Commonwealth  vs.  Furbuehy  9  Amer.  Journ.  of  Insan. 
151 ;  Warren* 9  Remarks  on  Oxford  and  McNaughten*%  Casey  7 
Id.  318 ;  Commonwealth  vs.  Rogers^  Pamphlet  issued  by  Bemes  & 
Bigelow,  also  in  1  Amer.  Journ.  of  Insan.  258,  and  7  Metcalf  500; 
Commonwealth  vs.  Mosler,  4  Barr  266 ;  StcUe  vs.  Spencer ^  1  Za- 
briskie  196 ;  2Wa2  of  Willard  Clark,  12  Amer.  Journ.  of  Insan. 
212 ;  Daniell  on  Impulsive  Insanity ,  Amer.  Journ.  of  Insan.,  July 
number  for  1846,  p.  10 ;  Paper  read  before  the  Judicial  Society ,  by 
Forbes  WinsloWy  M.  D.,  D.  C.  L.,  on  the  Legal  Doctrine  of  Re- 
sponsibility in  Cases  of  Insanity  connected  with  alleged  Criminal 
AetSy  15  Amer.  Journ.  of  Insan.  156 ;  The  Case  of  John  Freeth, 
15  Id.  297;  Dr.  Ray's  Examination  of  the  Objections  to  the 
Doctrine  of  Moral  Insanity ,  18  Id.  112 ;  and  Dr.  J.  Parigot  on 
Moral  Insanity  in  relation  to  Criminal  Acts,  noticed  in  18  Id.  305. 
The  difficulty  with  courts  has  not  been  so  much  the  recognition 
of  this  species  of  insanity  as  the  settlement  of  the  tests  to  be 
applied  and  the  forms  under  which  it  is  admissible.  There  is  a 
natural  and  proper  reluctance  to  departing  from  the  old  tests  which 
mmemorial  custom  and  usage  have  so  long  approved  and  sanc- 
tioned. And  yet  these,  without  so  far  stretching  as  to  endanger 
that  distinctive  character  which  constitutes  their  value,  are  inade- 
quate to  the  embracing  of  this  species  of  insanity.  The  plain 
reason  is  that  it  is  a  species  which  was  utterly  unknown  when 
these  tests  were  adopted.  We  accordingly  witness  in  very  many 
of  these  cases  an  anxious  reaching  out  by  the  court,  either  so  to 
expand  or  enlarge  an  old  test,  or  to  propose  some  new  one,  under 
which  this  phase  of  insanity  may  be  included.  Thus,  Chief  Justice 
HoRNBLOWBRy  in  the  State  vs.  Spencer,  1  Zabris.  196,  says,  <(  In 
my  judgment,  the  true  question  to  be  put  to  the  jury  is,  whether 
the  prisoner  was  insane  at  the  time  of  committing  the  act ;  and  in 
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anawei  to  that  question  there  is  little  danger  of  a  jury's  gimgi 
negative  answer,  and  convicting  a  prisoner  who  is  proved  to  be 
insane  on  the  subject-matter  relating  to  or  connected  with  the 
criminal  act,  or  proved  to  be  $o  far  and  90  generally  deranged  u 
to  render  it  difiScult,  or  almost  impossible,  to  ducriminate  beiwem 
his  sane' and  insane  acts.'* 

In  The  People  vs.  Kleinty  above  referred  to.  Judge  Ebmosi»s 
says,  c<  If  some  controlling  disease  was  in  truth  the  acting  power 
within  him,  which  he  could  not  resist,  or  if  he  had  not  a  sufficient 
use  of  his  reason  to  control  the  passions  which  prompted  the  set 
complained  of,  he  is  not  responsible ;  but  we  must  be  sure  not  t« 
be  misled  by  a  mere  impulse  of  passion,  an  idle  frantic  hum<v,  or 
unaccountable  mode  of  action,  but  inquire  whether  it  is  an  absolute 
dispossession  of  the  free  and  natural  agency  of  the  human  mind." 
'  He  also  reminded  the  jury  that  they  were  to  bear  in  mind  that  the 
moral  as  well  as  the  intellectual  faculties  may  be  so  disordered  bj 
the  disease  as  to  deprive  the  mind  of  its  controlling  and  directing 
power. 

In  the  case  of  John  Freeth^  a  Pennsylvania  case,  before  referred 
to,  Mr.  Justice  Ludlow,  in  his  charge  to  the  jury,  says,  «« BesideD 
the  kinds  of  insanity  to  which  I  have  already  referred,  and  which, 
strictly  speaking,  affect  the  mind  only,  toe  have  moral  or  homieidd 
insanity ^  which  seems  to  be  an  irresistible  inclination  to  killy  or  (# 
commit  some  other  particular  offence.  We  are  obliged  by  the  force 
of  authority  to  say  to  you,  that  there  is  such  a  disease,  known  to 
the  law  as  homicidal  insanity."  And  again,  <«  if  the  prisoner  wis 
actuated  by  an  irresistible  inclination  to  hilly  and  was  atterlj 
unable  to  control  his  mll^  or  subjugate  his  intellect^  and  was  wi 
actuated  by  anger ^  jealousy ^  revenge^  and  kindred  evil  passions,  he 
is  entitled  to  an  acquittal,  provided  the  jury  believe  that  the  stste 
of  mind  now  referred  to  has  been  proven  to  have  existed  without 
doubt,  and  to  their  satisfaction." 

In  the  2Wai  of  Willard  Clarh,  before  referred  to,  in  Connecticut 
Hon.  Wm.  W.  Ellsworth  charged  the  jury  that,  <<  If,  at  the  tiiae 
of  the  alleged  offence,  the  prisoner  had  capacity  and  reason  enough 
to  enable  him  to  distinguish  letween  right  and  wrong  b  this 
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instance,  or  to  understand  the  nature,  character,  and  consequences 
of  the  act,  and  could  apply  his  knowledge  to  this  case,  not  being 
iwercome  by  an  irreiistible  impulse  arising  from  disease^  then  he 
irss  an  accountable  being,  but  otherwise  he  was  not." 

In  the  Commonwealth  vs.  Rogers^  before  referred  to,  a  Massa- 
ehusetts  case.  Chief  Justice  Shaw,  a  high  authority  in  the  law, 
thus  charged  the  jury :  «« If  it  is  proved  to  the  satisfaction  of  the 
jory,  that  the  mind  of  the  accused  was  in  a  diseased  and  unsound 
state,  the  question  will  be,  whether  the  disease  existed  to  so  high  a 
iegree^  thatj  for  the  time  being^  it  overwhelmed  the  reason,  con- 
teiencej  andjudgmenty  and  whether  the  prisoner,  in  committing  the 
bomicide,  acted  from  an  irresistible  and  uncontrollable  impulse;  if 
K>,  then  the  act  was  not  the  act  of  a  voluntary  agenty  but  the 
kvoluniary  act  of  the  body^  unthout  the  concurrence  of  a  mind 
iirecting  it." 

It  is  submitted  that  the  charge  of  the  late  chief  justice,  in  this 
^e,  embraces  all  the  elements  that  are  necessary  for  the  protection 
>oth  of  the  accused,  if  really  laboring  under  this  species  of  insanity, 
md  of  the  community  if  he  is  not.  It  will  be  noticed  that  the  first 
)oint  to  establish  is  the  disease  and  unsound  state  of  the  mind. 
Sere  appropriately  comes  in  the  paper  of  Dr.  J.  Parigot,  before 
"ef erred  to,  in  which  he  insists  upon  the  fact  that  mental  disease 
»nnot  be  predicAted  where  there  are  no  physical  signs ;  and  that, 
or  law  purposes,  insanity  may  be  defined  "  the  loss  of  power  of 
\ontrol  either  over  one  or  more  of  our  mental  faculties^  including 
especially  the  absence  of  free  mZi,  demonstrated  by  moral  and  phy- 
iological  symptoms.'*  That,  in  a  medical  point  of  view,  it  is  an 
diopathic  or  sympathetic  disease  of  the  brain,  which  interferes 
rith  the  psychological  and  physiological  functions  of  this  organ, 
[n  the  illustration  we  have  given  of  this  species  of  insanity,  there 
rere  physiological  indications  plainly  significant  of  disease ;  and  it 
8  apprehended  generally  that  a  power  thus  terribly  seizing  upon 
he  mental  faculties,  depriving  them  of  the  exercise  of  all  volun 
ary  power,  and  arresting  instantaneously  their  normal  action, 
iompelling  them  to  move  in  new  directions,  and  under  new  im- 
mlses,  leaving  at  the  same  time  the  mind  free  from  all  delusion. 
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and  with  the  perfect  ability  to  comprehend  and  lie  shocked  bj  tk 
enormity  of  the  act,  must  necessarily  reveal  itself  in  the  organixa^ 
tion  by  symptoms  that  are  unmistakeable  in  their  character.  If  tlie 
jury  are  required  to  find  the  sufficiency  of  these,  and  also  the  im- 
sistibility  of  the  impulse  under  which  the  act  is  done,  it  will  rarelj 
occur  that  crime  will  go  unpunished,  or  the  community  be  rendered 
unsafe.  A.  D. 


Superior  Judicial  Court  of  Maine*     Penob$eat  Co.  1862. 

JULIA  A.   FOSTER  V$.   RUFUS  DWINBL. 


L  A  iemant  In  an  aeiMn  of  dower  is  not  estopped  from  showing  thsA  the  msb  4 
die  husband  was  not  suoh  as  to  give  his  wife  a  right  of  dower,  where  be  or  Ul 
grantor  has  accepted  a  deed  of  the  premises  from  the  husband  and  claims  ecda 
it,  although  he  may  be  estopped  from  denjing  the  right  of  the  husband  to  git! 
the  deed. 

2.  Estoppels  are  mutnal.  The  wife  is  not  estopped  if  the  hosbMid,  in  a  deed,  aif 
states  his  title — as  one  not  giving  dower. 

8.  Dower  is  no  part  of  the  estate  of  the  husband,  but  an  independent  and  iscbflU 
right,  which  may  become  an  interest  in  the  estate  after  his  death,  if  his  xisi 
was  such  as  to  give  it.  But  the  law  will  not  create  this  estate  by  the  op^itis 
of  an  estoppel  where  it  otherwise  would  not  exist,  where  the  tenant  has  nai^ 
aeeepted  a  deed  from  the  husband,  which  does  not  aUude  to  the  matter  of  (i^vv 
or  to  the  existence  of  ih!t  wife. 

4.  Where  it  appears  in  the  deed  from  the  husband,  that  his  title  is  only  th&t  i 
mortgagee  before  foreclosure,  no  estoppel  can  arise. 

5.  The  wife  of  a  mortgagee  cannot  claim  dower  in  an  estate  until  the  same  is  f^ 
closed  by  the  husband. 

Action  for  dower.  Marriage.  Death  of  the  husband  u 
demand  admitted.  The  seisin  of  the  husband  iu  such  a  maniH 
as  to  entitle  his  wife  to  dower  denied.  It  was  agreed  that  tl 
husband,  with  two  others,  during  the  coverture,  received  a  deed  <s 
mortgage  of  the  premises,  and  entered  to  foreclose;  but  M^ 
the  expiration  of  the  three  years  allowed  for  redemption,  conTejl 
the  land,  by  deed  of  release  and  quit  claim,  to  Benjamin  Lincoii 
under  whom  the  tenant,  through  sundry  mesne  conveyances,  boii 
and  claims  the  same. 
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Joseph  Granger^  for  defendant 
John  A.  Petergy  for  tenant. 

Kent,  J. — The  issue  joined  in  tnis  case  is  npua  the  seisin  oi 
le  husband  during  coverture.     The  defendant  denies  that  the 
dsband  was  so  seised  of  a  dowable  estate. 
Two  questions  arise : — 

1st.  Is  the  defendant  estopped  from  denying  such  seisin,  and 
om  establishing  by  proof  that  the  husband's  seisin  was  such  that 
}  right  of  dower  ever  existed  ? 

2d.  If  not,  was  the  seisin  of  the  husband,  on  the  facts  agreed, 
ich  as  to  give  a  right  to  dower  in  the  premises  ? 
In  relation  to  the  first  point,  we  find  that  the  tenant  has  derived 
8  title  from  the  husband  through  mesne  conveyances :  the  deed 
om  the  husband  and  two  others  having  been  given  to  Benjamin 
incoln,  from  whom  the  title  was  passed  to  defendant. 
It  ia  insisted,  in  the  first  place,  that  the  tenant  is  estopped  to 
my  that  the  wife  is  entitled  to  dower,  because  the  tenant  has 
id  claims  title  derived  from  the  husband ;  and  this  without  refer- 
ice  to  the  nature  of  the  conveyance  from  the  husband,  whether 
r  deed  of  warranty,  or  a  mere  release  or  quit  claim.  It  is  con- 
oded  that  when  the  tenant  holds  under  a  conveyance  from  the 
iflband,  whatever  its  form,  he  is  estopped  from  controverting  the 
isin  of  the  husband,  and  from  showing  that  it  was  not  such  as  to 
[title  his  wife  to  dower.  The  doctrine  asserted  goes  beyond  the 
le  that  the  production  of  a  deed  of  conveyance  from  the  husband 
id  evidence  that  the  tenant  claims  and  holds  under  that  deed  is 
rtmd/aeie  sufficient  to  establish  the  claim  of  the  widow  to  dower, 
uncontrolled ;  but  it  claims  that  it  is  not  to  be  controlled  by  any 
idence,  and  that  the  doctrine  of  estoppel  comes  in  and  excludes 
isolutely  every  other  fact. 

It  is  undoubtedly  true  that  this  principle  is  to  be  found,  more 
less  directly  asserted,  in  many  cases  in  this  state,  and  in  New 
>rk  and  other  states.  Kimball  vs.  Kimball^  2  Green  226 ;  Na- 
«  vs.  Allen,  6  Green  243;  Smith  vs.  Ingalh,  13  Me.  284- 
ainea  vs.  Q-ardneTj  10  Me.  383,  and  other  cases ;  Bancroft  vs. 
liiUj  1  Caines  185;  Hitcheoch  vs.  Harringtonj  6  John.  290; 
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Brown  vs.  Potter,  17  Wend.  164,  and  seyeral  other  oasee  in  He* 
York. 

It  is  equally  true  that  in  New  York  this  doctrine,  which  bad 
been  deemed  settled  there  for  forty  years,  has  been  overruled,  and 
the  contrary  doctrine  fully  established.  Sparrow  vs.  Kimgrnoh^  1 
Comstock  242 ;  Finn  vs.  Sleight,  8  Barbour  401. 

In  our  own  state,  in  the  case  of  Gammon  vs.  Freeman^  31  Me. 
243,  the  point  was  made,  and  thus  disposed  of  by  Shiplbt.  C.  J.: 
— <(  It  is  insisted  that  the  tenant  is  estopped  to  deny  the  seisiD  of 
the  husband,  as  he  holds  the  estate  by  a  title  derived  from  him ; 
while  he  may  not  be  permitted  to  deny  that  the  husband  was  seised, 
he  may  be  permitted  to  show  the  character  of  that  seisin,  and  that 
it  was  not  such  that  his  widow  would  be  entitled  to  dower."  This 
principle  is  indicated  in  Campbell  vs.  KnighU,  24  Me.  232.  The 
same  doctrine  is  found  in  Moore  vs.  Eetyy  5  N.  H.  479. 

In  the  last  edition  of  Kent's  Commentaries  (vol.  iv.  p.  38,  lete) 
it  is  stated  that  the  law  in  New  York  is  now  established  as  dedired 
in  the  recent  cases. 

In  the  able  and  instructive  work  by  Prof.  Washburn,  on  Real 
Property,  the  author  evidently  doubts  the  soundness  of  the  earif 
decisions,  and  inclines  to  consider  the  recent  cases  to  be  in  accord- 
ance with  the  doctrines  of  the  common  law  and  the  principles  on 
which  they  are  based.  See  also  Gardner  vs.  Oreene,  5  R.  L  lOi 
(hereafter  more  fully  stated.) 

In  this  state  of  the  authorities,  we  may  be  at  liberty  to  consider 
the  questions  raised  in  this  case  as  in  doubt,  and  the  former  At6- 
sions  as  shaken,  if  not  overruled. 

We  may  the  more  properly  do  so,  when  we  find  that  sach  abh 
jurists  as  Judge  Co  wen  and  Judge  Bronson  of  New  York,  whibl 
yielding  to  the  apparent  force  of  the  earlier  authorities,  both  admit 
that  the  doctrine  of  estoppel,  in  their  judgment,  was  improper^ 
applied  to  cases  of  dower,  and  cannot  be  sustained  upon  principU. 
2  Hill  308 ;  1  Comstock  242. 

If  the  tenant  is  estopped  it  must  be  because  hie  grantors  mecepld 
a  deed  from  plaintiff's  husband.  Why  should  that  faet  estop  tk 
defendant  from  showing  that  the  husband  was  not  seised  in  maA% 
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fiianner  as  to  give  a  right  of  dower  7  It  is  unnecessary  to  go  over 
all  the  learning  and  all  the  nice  distinctions  to  be  found  in  the 
books  and  in  adjudged  cases.  The  definition  given  by  Lord  Coke 
of  an  estoppel  is  not  calculated  to  recommend  it  to  one  in  search 
of  truth  and  the  right  of  the  case: — "An  estoppel  is  where  a  man 
Ib  concluded  by  his  own  act  or  acceptance  to  say  the  truth."  It 
is,  nevertheless,  a  doctrine,  when  strictly  guarded  and  applied,  of 
essential  importance  and  perfectly  just  and  reasonabk.  It  is 
based  on  the  great  principle  of  right,  that  a  man  shall  not  be  per- 
mitted to  contradict  what  he  has  solemnly  affirmed  under  his  hand 
and  seal ;  nor  shall  he  deny  any  act  done  or  statement  made,  wher 
he  cannot  do  so  without  a  fraud  on  his  part  and  injury  to  others. 
When  a  person  gives  a  deed  he  is  not  allowed  to  deny  or  contra- 
dict anything  distinctly  stated  as  a  fact.  There  must  be  certainty 
of  allegation,  and  a  particular  and  not  a  general  recital.  Roll.  Ab. 
JBttoppel,  pi.  1-7 ;  1  Show.  69 ;  Doe  vs.  Buokenellj  2  Barn.  &  Ad. 
278. 

But  this  is  a  case  of  accepting^  not  giving^  a  deed.  There  has 
been  some  obscurity  introduced  into  the  cases,  by  not  distinguish- 
ing between  a  deed  indented  and  a  deed  poll.  An  indented  deed 
is  considered  as  the  deed  of  both  and  of  each  party,  and  the  state- 
ments and  recitations  therein,  the  words  of  each,  and  therefore 
both  are  bound  and  estopped  thereby.  1  Shep.  Touch.  58.  But  a 
deed  poll  is  of  one  part,  and  is  the  deed  and  language  of  the 
grantor  only.  Go.  Litt.  47  &,  868  b.  But  there  may  be  an  estop* 
pel  in  pais  <<  by  acceptance  of  an  estate."  Co.  Litt.  S§  666-7. 
This  rule  applies  to  cases  where,  by  denying  the  title,  the  rights 
of  the  landlord  or  some  party  would  be  injuriously  affected  thereby. 
As  when  a  deed  accepted  creates  the  relation  which  imposes  on 
the  grantee  a  duty  or  obligation,  express  or  implied,  at  some  time, 
or  in  some  manner,  to  surrender  the  premises  to  the  grantor  or 
His  heirs  or  assigns,  as  landlord  and  tenant,  trustee,  mortgagor 
and  mortgagee.  There  must  be  remaining  some  right  in  grantor 
and  some  duty  towards  him  in  grantee  in  relation  to  the  surrender 
of  the  estate.  WUliBton  vs.  Watmmj  8  Pet.  47 ;  Watkins  vs.  ffd- 
I,  16  Pet.  58;  Doe  vs.  Barton^  11  Ad.  &  El.  807.    A  grantor 
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in  fee  is  under  no  such  obligation.  Small  vs.  Proctor ^  15  Mass 
499 ;  Fox  vs.  Widgey^  4  Green.  218 ;  Sparrow  vs.  Kingman^  1 
Comst.  248. 

A  man  who  takes  a  warranty  deed  in  fee,  is  not  estopped  from 
denying  the  seisin  of  his  grantor,  or  from  alleging  his  want  of 
title,  or  the  existence  of  encumbrances.  If  he  were,  no  action 
could  be  maintained  on  the  covenant  of  seisin,  or  on  any  covenant 
in  the  deed.    SmaU  vs.  Proctor^  above. 

It  js  now  settled  in  this  state  (overruling  the  case  of  Fairbank$ 
vs.  Williamsony  7  Green.)  that  where  a  party  has  given  a  quit 
claim  deed,  he  is  not  estopped  from  setting  up  his  title,  subse- 
quently acquired,  unless  by  so  doing  he  is  obliged  to  deny  or  con- 
tradict some  fact  alleged  in  his  former  conveyance.  Pike  vs. 
Gralviny  29  Me.  185.  It  follows,  a  fortiori^  that  a  grantee,  who 
merely  tahe%  a  deed,  cannot  be  estopped  to  deny  the  title,  or  to 
acquire  a  new  and  independent  one,  unless  by  so  doing  his  acts 
work  a  fraud  or  injury  upon  the  legal  rights  of  some  other  person. 
Bight  vs.  Buckenelly  2  Barn.  &  Ad.  278. 

It  is  a  well  settled  rule  that  estoppels  must  be  mutueUj  i.  e.  both 
parties  must  be  bound.  In  the  case  of  Grant  vs.  Wainmmi,  S 
Bingham's  N.  Gases  69,  it  appeared  that  the  tenant  took  land  frcMD 
the  assignees  of  demandant's  husband  by  a  deed  which  described 
them  as  freehold ;  and  it  was  held  that  he  was  not  estopped  by 
taking  that  deed,  as  against  the  demandant  in  dower ^  from  proving 
that  the  estate  was  in  fact  leasehold,  in  which  the  widow  was  not 
entitled  to  dower.  The  reason  given  is,  that  every  estoppel  must 
be  reciprocal — that  is,  must  bind  both  parties  (Co.  Litt.  852  a) ; 
that,  in  this  case,  if  the  defendants  had  taken  a  deed  of  premises 
us  leasehold  only,  when  in  fact  they  were  freehold,  the  widow  wosld 
not  be  estopped  from  proving  the  fact,  notwithstanding  the  recital 
in  the  deed.  The  ground  of  this  decision  seems  to  be,  that  the 
wife  or  widow  is  not  a  party  or  privy  to  the  conveyai^ce.  Her 
claim  is  by  a  title  paramount  and  distinct,  and,  therefore,  she 
is  not  estopped;  and,  on  the  doctrine  of  mutuality,  the  tenant 
cannot  be  estopped.  If  the  husband,  in  our  mode  of  conveyance 
by  deed,  should,  in  his  deed,  describe  his  estate  as  one  for  life  or 
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ft  term  of  years,  when  in  fact  he  had  a  fee,  his  widow  might  claia 
dower,  and  sustain  her  claim  by  proof  of  the  facts.  Campbell  vs. 
KnightSj  24  Me*,  before  referred  to. 

In  this  last  cose  it  appeared  that  the  demandants  were  mort* 
gagees,  and  the  husband  only  mortgagor ;  that,  after  the  death  of 
the   hosband,  his  administrator  sold  his  right  in  equity  under 
license ;  that,  prior  to  such  sale,  the  widow's  dower  in  these  pre- 
mises had  been  set  out  to  her.     The  mortgagees  purchased  the 
equitj  at  the  sale  by  administrator,  and  took  a  deed  from  him,  in 
which  were  these  words:   <« reserving  from  this  couTeyance  the 
widow's  dower,  which  has  been  assigned  and  set  out  heretofore.'* 
It  was  oontended  that  the  demandants,  by  accepting  a  deed  with 
this  reseryation,  were  estopped  to  deny  that  the  dower  had  been 
^operly  assigned,  and  that  the  widow  was  entitled  to  dower  as 
against  them.     The  court  held  that  the  admission  could  not  be 
extended   beyond   its  exact  terms ;   that  estoppels  are  mutual ; 
that,  in  this  case,  the  clause  did  not  admit,  as  respected  them- 
selves as  mortg^ees,  that  her  husband  died  seised,  or  that  she 
was  entitled  to  dower  in  the  premises,  and  that  they  were  not  pre- 
clmded  frAn  establishing  a  title  which  may  be  good  and  not  incon- 
sistent with  their  admissions ;  that,  if  their  title  under  the  mort- 
gage was  still  outstanding,  they  would  be  entitled  to  recoyer,  even 
as  to  the  parts  set  off  as  dower,  and  the  widow  must  redeem  to  be 
eetitled  to  dower.     The  case  of  Q-ardner  ys.  QreenCj  6  B.  I.  104» 
is   directly  in  point.     It  is  there  held  that  the  acceptance  of  a 
deed  poll,  oonyeying  with  coyenants  of  warrantee  lands  purchased, 
And   taking  and  holding  possession  under  it,  do  not  estop  the 
grsoitee  from  disputing  the  grantor's  title  to  such  lands,  prior  to 
aad  at  the  time  of  the  conyeyance,  upon  a  subsequent  claim  of 
dotver  in  the  lands  by  the  widow  of  the  grantor. 

The  reasoning  of  the  court  in  this  case  fully  sustains  the  ground 
tftl:en  by  the  tenant  in  the  case  before  us.  If  we  depart  from 
cecbnical  rules,  and  inquire  what  there  is  in  the  nature  of  an 
estate  in  dower  that  should  giye  it  this  right  of  ereaiion  out  of  the 
mere  faet  that  the  tenant,  or  those  under  whom  he  holds,  took  a 
Yob  10.-419 
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title  from  the  husband,  we  may  be  at  a  loss  to  discover  any  snl 
stantial  reason. 

We  have  seen  that  a  widow  cannot  be  defeated  of  her  dower  by 
any  declarations  or  recitals  of  her  husband.  Why  should  she  be 
allowed,  as  against  the  truth,  to  create  this  right,  when  it  neva 
existed,  by  the  mere  fact  that  a  title  of  some  kind  has  been  taken 
from  the  husband  ?  If  it  were  true  that  every  seisin  of  the  hus- 
band, which  gave  him  a  right  to  eonvejf  an  estate  or  interest  in  it, 
was  necessarily  a  dowable  seisin,  there  would  be  more  force  in  the 
argument.  But  this  is  not  true.  A  man  may  have  only  the  estate 
and  right  of  a  mortgagee,  which  will  not  give  dower,  and  yet  he 
may  properly  give  a  deed  of  the  premises.  S%Uehin9  vs.  (j€urlUmj 
19  N.  H.  487;  15  N.  H.  56. 

There  are  many  other  cases  where  the  title  in  the  husband  ma;^ 
give  him  a  seisin  and  a  right  to  convey  his  interest,  and  yet  not 
in  law  give  the  wife  a  right  of  dower.  The  right  of  dower  is  an 
inchoate  right.  It  lies  dormant  during  the  life  of  the  husband.  It 
may  never  become  operative.  It  is  not,  properly  speaking,  any 
part  of  the  husband's  estate  during  his  life.  It  is  an  independent 
inchoate  right  in  his  estate,  if  his  seisin  is  such  as  to  giv#the  right 
of  dower  after  his  death.  Barbour  vs.  Barbour^  46  Me.  1.  It 
would  seem  to  be  a  great  stretch  of  the  doctrine  of  estoppel  to  say, 
that  by  accepting  a  deed  from  the  husband,  which  in  no  way  alludes 
to  the  matter  of  dower,  or  to  the  existence  of  a  wife  of  grantor,  the 
tenant  is  not  only  estopped  from  denying  an  actual  seisin  in  the 
husband,  sufficient  to  enable  him  to  give  the  deed,  but  is  abo 
estopped  from  denying  that  the  seisin  was  such  as  to  give  a  third 
person  an  independent  right  in  the  estate,  although,  in  truths  no 
such  seisin  ever  existed,  thus  creating  an  estate  by  a  rule  of  law 
where  none  ever  before  existed. 

But,  looking  at  the  case  before  us  on  the  ground  that  the 
defendant  u  estopped  from  denying  anything  expressly  and  parti- 
cularly set  forth  as  statement  in  the  deed  which  he  received,  the 
question  arises.  What  is  thus  stated  in  the  deed  from  the  husband^ 
Is  there  any  admission  of  a  seisin  in  the  husband  which  will  give 
the  wife  dower?    No  man  is  estopped  where  the  truth  appears  m 
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the  same  deed.  Co.  Litt.  S52-6;  Com.  Dig.  Estoppel,  K  2.  The 
language  of  the  deed  is  thb :  "  meaning  hereby  to  convey  the  same 
premises  which  was  conveyed  to  us  by  Ransom  Clark,  by  his  mort- 
gage deed,  dated  July  11th,  1835,  and  recorded  in  Penobscot's 
Registry,  vol.  71,  p.  142  " 

If  the  tenant  is  estopped  by  the  recital,  what  is  that  recital?  Is 
it  anything  more  than  that  the  title  of  the  husband  was  that  of 
mortgagee?  There  is  no  averment  that  the  mortgage  had  been 
foreclosed;  and  the  admission  cannot  be  carried  beyond  what  is 
affirmed  <<with  certainty  and  particularity."  The  title  and  seisin 
named  in  the  deed  is  not  such  as  gives  a  right  of  dower,  being  only 
the  title  of  a  mortgagee.  The  tenant's  grantor  accepted  only  such 
an  estate  as  is  described  in  terms  in  the  deed,  and  in  any  event  an 
estoppel  cannot  arise  by  the  assumption  of  the  existence  of  any 
fact  not  clearly  and  distinctly  stated  in  the  deed.  On  the  deed 
itself,  therefore,  no  estoppel  arises  in  this  case. 

If  the  tenant  may  be  allowed  to  prove  the  nature  and  extent  of 
the  seisin  of  the  husband,  and  to  show  that  it  was  not  a  dowable 
seisin  (as  we  think  he  may),  the  facts  agreed  upon  show  that  the 
hasband  never  had  any  other  title  or  interest  in  the  premises  than 
that  of  a  mortgagee,  who  had  entered  for  foreclosure,  but  had  not 
perfected  it.  The  deed  from  the  husband  was  delivered  before  the 
expiration  of  the  three  years  after  entry  to  foreclose.  This  deed, 
upon  inspection,  appears  to  be  a  quit  claim,  and  not  a  warrantee 
deed,  as  stated  in  the  report  of  the  .case.  It  is  well  established 
law  that  the  wife  of  a  mortgagee  cannot  claim  dower  in  an  estate, 
until  the  same  is  foreclosed  by  the  husband.  4  Kent's  Com.  48 ;. 
4  Dane  Abr.  671 ;  Washburn  on  B.  Actions,  ch.  7,  §  15. 

The  husband  in  this  case  was  never  so  seised  as  to  give  his  wife 
m  right  to  dower  in  the  premises. 

Plaintiff,  nonsuit 


[^Same  Term.'] 

JULU   A.   FOSTBB  V8.   SYLVBSTBB  GOBDON. 

This  case,  in  most  of  its  facts,  resembled  the  foregoing  case,  va. 
X>winel.     The  only  seisin  and  right  that  the  husband  had!  wa* 
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derived  from  a  levy  of  an  execution  in  his  favor  on  his  debtors' 
property.  The  husband  gave  a  deed,  of  quit  claim,  under  which 
tenant  claims,  before  the  expiration  of  the  year  allowed  for  re* 
demption  to  the  debtors.  It  was  decided  that  the  husband  had  no 
seisin  that  gave  his  wife  a  right  of  dower  in  the  land  levied  on. 

Qrangtft^  for  plaintiff. 

Brigg%j  for  defendant. 


We  are  indebted  to  the  courtesy  of 
l^r.  Justice  Kent  for  the  foregoing  very 
able  and  satisfactory  exposition  of  the 
law  of  estoppels  by  deed,  as  applicable 
te  the  subject  of  dower,  and  how  far  the 
rights  of  the  gprantee  of  the  husband  are 
liable  to  be  affected  by  the  acceptance 
of  the  deed  of  the  husband. 

1.  There  is  no  rule  of  law  better  es- 
tablished than  that  estoppAs,  to  be  bind- 
ing, must  be  mutually  so  upon  both 
parties.  3  Thomas  Coke  342 ;  Co.  Litt. 
862,  b.  «♦  Every  estoppel  ought  to  be  re- 
ciprocal, that  is,  to  bind  both  parties." 
This  extends  to  privies  in  blood,  and  in 
estate.  Under  the  latter,  is  here  enu- 
merated *Henant  by  dower."  But  in 
Gaunt  vt.  Wainman,  3  Bing.  N.  C.  69, 
which  was  a  writ  of  dower,  where  the 
tenant  pleaded  that  the  husband  of  de- 
mandant had  no  endowable  estate  in  the 
premises,  it  was  objected  that  he  was 
estopped  to  set  up  that  fact,  by  having 
accepted  a  deed  from  the  husband's 
assignees,  wherein  the  premises  were 
described  ^^  freehold.  But  the  court,  on 
argument,  Tindal,  Ch.  J.,  held  that  the 
estoppel,  not  binding  the  wife,  could  not 
bind  the  grantee  of  the  husband's  estate. 
The  learned  judge  quoted  the  above  text 
from  Co.  Litt.,  and  fUrther,  "And  this 
is  the  reason  that  regularly  a  stranger 
shall  neither  take  advantage  nor  be 
hound  by  the  estoppel."  and  adds,  **  It 
vould  be  hard  if  it  wer^  otherwise.'* 


The  point  seems  to  be  here  assaiaed,  on 
all  hands,  that  the  deed  of  the  husband 
is  no  estoppel  upon  the  wife,  eren  as  to 
the  husband's  title. 

2.  This  last  ease  seems  to  as  a  fnU 
authority  for  the  decision  in  the  princi- 
pal case.  And  the  fact  that  the  New 
York  courts  have  adopted  the  same  view, 
after  enforcing  the  estoppel  upon  the 
grantee  of  (he  husband  for  many  year^ 
would  seem  to  justify  the  expectatiim 
that  this  rule  would  ultimately  prevmiL 

The  doctrine  of  estoppels  is  baaed 
upon  the  policy  of  holding  the  panj, 
to  a  deed,  or  judgment,  bound  by  the 
admissions  and  implications  growing  out 
of  the  instrument,  or  act,  and  it  is  part 
of  the  policy  of  the  law,  not  to  carry  the 
estoppel  beyond  the  clear  and  natnral 
import  of  the  words ;  and  it  is  never 
extended  beyond  the  parties,  and  privi^ 
in  blood,  and  in  estate.  As  the  estate 
of  dower  is  one  derived  Arom  the  hus- 
band, by  a  quasi  inheritance,  although 
the  wife  may  be  said  to  hold,  aa  pur- 
chaser, and  in  her  own  right,  yet  her 
estate  being  dependent,  not  only  upoa 
that  of  the  husband,  but  also  upon  the 
contingency  of  her  surviving  hira,  k 
seem?  to  us  there  is  more  plausibility  ia 
holding* the  wife,  as  privy  in  estate  with 
the  husband,  and  so  entitled  to  cImb 
the  benefit  of,  and  bound  to  submit  ta, 
all  estoppels  binding  upon  him  in  r^ard 
tc  the  estate  that  we  have  seen  intimated 
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In  the  case.  And  the  earlier  eases  in 
New  York,  referred  to  in  the  principal 
case,  and  in  some  of  the  other  states, 
seem  to  have  gone  upon  this  ground, 
without  Terj  dearly  defining  it.  Wedge 
r«.  Moore,  6  Cush.  R.  8 ;  May  m.  Tillman, 

1  Mich.  R.  262;  Thompson  vf.  Egbert, 

2  N.  J.  459.  But  a  different  yiew  was 
taken  in  Crittenden  vs  Woodruff,  6  Eng. 
(Ark  )  R.  82.  See  also  Hugley  vt.  Gregg, 
4  Dana  68.  The  more  recent  cases  in 
New  York  seem  to  admit  of  no  question 
in  regard  to  the  conclusive  authority  of 
Sparrow  v$.  SLingman,  1  Comst.  B.  242. 
See  to  this  effect,  Finn  vb.  Sleight,  8  Barb. 
K.  401.  So  that  the  estoppel  seems  there 
to  have  been  abandoned. 

It  seems  therefore  an  unsettled  ques- 
tion, to  some  extent.  And  while  we 
naturally  feel,  that  the  express  decision 
of  the  English  courts,  and  that  of  three 
of  the  American  states,  including  New 
York,  must  give  an  impetus  in  that 
direction  which  it  will  be  impossible  to 
resist,  we  nevertheless  cannot  compre- 
hend how  there  is  any  iigustice,  or  vio- 
lation of  principle,  in  enforcing  the 
estoppel,  both  against  the  wife,  who  suc- 
ceeds to  an  estate  in  virtue  of  her  hus- 
band's title,  and  which  is  carved  out  of 
that  title,  and  also  against  the  husband's 
grantee.  If  the  question  depended  solely 
upon  the  application  of  fundamental 
principles,  we  might  incline  in  this  di- 
rection. But  the  tide  of  authority  cer- 
tainly seems  to  be  setting,  very  strongly, 
in  the  opposite  direction.  And  as  no 
iigustice  is  done,  by  narrowing  the  ap- 
plication of  such  estoppels  as  exclude 
the  truth,  the  very  class  of  which  it  has 
been  so  often,  and  so  justly,  perhaps, 
affirmed,  that  as  they  exclude  the  truth, 
they  should  not  be  favored,  we  would 
eertainly  not  be  understood,  as  having 
formed  any  very  clear  opinion  that  the 
estoppel  could  be  made  to  apply,  both  to 
tlie  wife  and  the  grantee  of  the  husband, 


without  too  great  refinement  upon  the 
nature  of  an  estate  in  dower.  And 
unless  the  estoppel  can  be  made  mutual 
it  surely  cannot  be  held  binding,  with- 
out iigustice,  and  an  entire  departure 
from  the  fundamental  quality  of  the 
thing. 

But  it  has  seemed  to  us,  upon  a  hasty 
view  of  the  subject,  that  the  fallacy,  if 
any,  consists,  in  admitting,  that  the 
estoppel  in  regard  to  the  husband's  title, 
does  not  bind  the  wife.  The  fact  that 
the  husband  conveys  a  leatehold  interest 
does  not  show  that  he  does  not  claim  to 
own,  and  the  grantee  does  not  admit, 
that  he  does,  in  fact,  own,  a  freekold  in 
the  premises  at  the  same  time.  That  is 
often  the  case,  no  doubt,  and  may  always 
be  supposed  to  be,  in  the  case  of  a  lease- 
hold conveyance,  without  conflict  either 
with  the  deed,  or  its  implications.  It 
may  well  be  said  the  conveyance  of  the 
lesser  estate,  unless  there  is  some  decla- 
ration to  that  effect,  by  no  means  implies 
that  the  husband  did  not,  at  the  date  of 
the  deed,  claim  to  have  a  larger  estate. 
And  this  is  the  only  class  of  cases  in 
which  it  seems  to  have  been  admitted, 
that  no  estoppel  exists  against  the  vrife 
showing  that  the  husband  had  a  larger 
estate. 

But  suppose  the  husband  conveys  his 
whole  interest  in  the  premises,  and  it 
appears  by  the  deeds,  under  which  he 
claims  title,  which  thereby  become  part 
of  the  estoppel  by  deed,  that  the  husband 
never  purchased,  and  never  claimed  any 
larger  estate,  than  a  mere  chattel  iLte- 
rest,  for  a  term  of  years,  is  not  the  wife 
bound  by  this  estoppel  ?  If  not,  there 
is  certainly  a  very  great  uncertainty  in 
regard  to  the  application  of  estoppels  by 
deed.  Any  purchaser  under  the  husband 
would  be  so  estopped  in  regard  to  all 
others,  in  the  privity  of  blood  or  estate, 
and  we  see  no  good  reason  why  the  wife 
should  not  be,  provided  the  bon&  fide 
character  of  the  deed  as  to  her  is  esta- 


Digitized  by  VjOOQIC 


614 


POSTER  v8    DWINEL. 


blished.  She  is  regarded  as  a  purchaser 
of  the  right  of  dower,  because  marriage 
is  a  yaluable  consideration.  She  there- 
fore derires  her  title  under  the  same 
title  by  which  the  husband  holds,  and 
in  regard  to  the  incidents  of  estoppel, 
we  do  not  peroeiye  that  it  would  make 
any  difference  if  the  husband,  by  deed, 
should  couToy  to  any  one,  man  or  woman, 
an  estate  in  all  lands  in  which  he  had 
an  inheritable  interest,  of  which  he  was 
ihen  seised,  or  might  become  thereafter 
seised,  during  his  life.  In  making  this 
supposition  we  lay  out  of  the  account 
the  effect  of  the  registry  and  the  rights 
of  creditors,  and  all  questions  of  collu- 
sion between  the  husband  and  his  grantee 
for  the  purpose  of  defeating  such  estate. 

Supposing  then  the  wife  to  have  pur- 
chased, in  form,  as  well  as  in  fact,  the 
contingent  right  of  a  life  interest  in  all 
the  husband's  estates  of  inheritance, 
during  his  life,  to  begin  only  at  his 
decease,  and  the  husband  to  have  con- 
Teyed  an  estate  to  some  third  party,  as 
a  leasehold  estate,  and  in  regard  to  which 
it  appeared  that  he  only  purchased  and 
received  a  conveyance  of  a  leasehold 
interest,  and  claimed  the  same  only  under 
such  conveyance.  It  would  certainly 
be  unjust  and  unreasonable  to  allow  the 
wife  to  defeat  the  estate  of  the  grantee 
of  the  husband,  during  her  own  life,  by 
setting  up  a  different  estate  in  the  hus- 
band from  any  ever  purchased,  or  claimed 
by  him,  and  from  that  conveyed  by  him, 
and  bonSL  fide  purchased  of  him. 

There  is  indeed  one  consideration  in 
regard  to  holding  the  wife  bound  by 
estoppels,  in  the  husband's  deed,  already 
alluded  to,  which  should  not  escape 
notice ;  that  is,  where  the  husband  con- 
veys an  estate  of  inheritanee  in  fact, 
describing  it  as  a  life  estate,  or  for  years, 
for  the  mere  purpose  of  defeating  the 
wife's  right  of  dower.  This  would  seem 
a  sufficient  reason  why  estoppels  created 
by  the  husband  should  not  operate  against 


the  wife,  unless  it  also  appeared  they 
were  bon&  fide,  on  his  part.  So  that  te 
render  the  estoppel  complete  against  the 
wife,  it  seems  requisite  that  the  iitW 
conveyed  by  the  husband  should  eorrt- 
spond  with  that  convegred  to  him  aid 
claimed  by  him  during  his  tenure,  or  m 
some  other  way  that  it  was  bon&  fide. 

We  must  conclude  therefore  that  aay 
estoppels  binding  upon  the  husband,  and 
which  existed  at  the  date  of  the  marriage, 
or  which  were  created  subsequently,  and 
«t  the  time  of  their  creation  were  against 
the  interest  of  the  husband,  or  in  any 
other  way  shown  to  be  boni  fide,  do  bind 
the  wife  as  a  privy  in  estate,  and  te  that 
extent,  the  grantees  of  the  husband  are 
estopped,  in  a  suit  for  dower,  to  deny 
any  fact  appearing  in  their  deed  fron 
the  husband.  At  least  such  is  oar  view 
of  the  true  application  of  the  doctrine 
of  estoppel  by  deed  to  the  frabjeet  in 
question,  if  the  subject  were  ret  mttgr€. 

It  is  probable  that  the  faet  of  the 
wife's  estate  dating  from  the  marriage, 
and  the  husband  baring  an  incidental 
interest  in  defeating  the  contingent  estate 
of  the  wife,  may  be  sufficient  ground  to 
reject,  as  to  the  wife,  all  estoppels  created 
by  the  husband,  during  the  coverture, 
and  which  operate  in  favor  of  the  hos- 
band  and  against  the  interest  of  tht 
wife,  if  any  such  can  be  conceiTed,  with- 
out implying  collusion  and  fraad,  which 
will  defeat  the  deed  itself,  and,  by  ecaue- 
quence,  any  estoppel  dependent  upon  it. 

It  will  thus  be  perceived  that  the  sub- 
ject is  one  not  tVee  from  embarrassBkaal, 
whether  we  attempt  to  determine  it  opoa 
the  ground  of  principle  or  authority, 
and  therefore  we  are  by  no  means  siir, 
the  English  case  of  Gaunt  r«.  Waiamaa, 
supra,  and  those  which  have  followed  ia 
its  wake,  in  setting  aside  all  est4jp|idta 
created  through  the  intervention  of  the 
husband,  after  the  date  of  the  marriage 
whether  operating  in  his  favor  or  agaisM 
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eaa  interest,  or  that  of  the  wife,  may  not  fore  adopt  the  yiewa  of  Mr.  Justioe  Kewt, 

haye  porsued   the  wiseet  and   fairest  so  satisfactorily  presented,  without  any 

oourse.     The  more  we  reflect  upon  the  misgivings,  notwithstandiug  any  impres- 

•u1]geot,  and  the  further  we  hare  exam-  sion  we  might  have,  that  the  courts  might 

ined  and  considered  the  rules  of  law,  in  the  first  instance  hare  adopted  some 

and  the  decisions  of  the  court,  upon  the  middle  course,  more  consistent  with  prin- 

subject,  the  more  fUlly  we  have  become  ciple  and  analogy,  if  not  as  simple  and 

reconciled  to  this  view.     We  can  there-  easy  of  application.  I.  F.  R. 


In  the  Supreme  Court  of  Michigan. 

JAMES  A.    RICE   V8.   JOHN   RUDDIMAN. 

The  rale  of  riparian  proprietorship  upon  the  river  Detroit,  as  laid  down  in  Larman 
TS.  Beruon,  8  Mich.  18,  is  applicable  to  Lake  Muskegon ;  and  the  ownership 
of  land  bordering  upon  the  lake,  carries  with  it  the  ownership  of  the  land 
under  the  water,  so  far  out  as  it  is  susceptible  of  beneficial  private  use,  but 
subordinate  to  the  paramount  public  right  of  navigation,  and  the  other  public 
rights  incident  thereto. 

Error  to  the  Circuit  Court  for  Muskegon  County. 
Walker  ^  Rueeell^  for  plaintiff  in  error. 
<y.  F.  N.  Lothropj  for  defendant  in  error, 

Christiancy,  J. — The  errors  assigned,  raise  the  question  whe- 
ther riparian  ownership  of  lands  along  Muskegon  Lake  is  to  be 
governed  by  the  law  applicable  to  tide-waters,  or  substantially  by 
the  common  law  rule  applicable  to  fresh-water  streams  above  the 
ebb  and  flow  of  the  tide. 

The  plaintiff  below  appears  to  have  been  the  owner  of  frac 
tional  section  eighteen,  town  ten  north,  range  sixteen  west, 
bounded  according  to  the  United  States  survey  of  the  public 
lands,  by  the  water  line  of  the  lake.  The  section  was  made 
fractional  by  the  waters  of  the  lake  occupying  a  part  of  what 
would  otherwise  have  fallen  within  its  lines.  He  had  executed  a 
mortgage  of  this  fractional  section,  which  had  been  foreclosed  m 
the   United  States  Circuit  Court  for  the  district  of  Michigan. 
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Either  about  the  time  of  the  mortgage  or  afterwards,  and  befort 
the  foreclosure,  he  had  erected  a  saw-mill  and  other  buildings  in 
the  shallow  waters  of  the  lake,  about  twenty-nine  rods  from  the 
'  margin  or  meandered  line  of  the  section,  bat  within  the  area  which 
but  for  the  water  would  have  been  within  the  lines  of  the  section, 
and  at  or  a  little  beyond  the  point  where  a  sand-bar  extending 
from  the  land  sunk  below  the  water ;  the  depth  of  the  water  where 
the  mill  was  built  being  about  two  feet.  This  sand-bar  at  the  time 
the  mill  was  built  furnished  the  roadway  to  or  very  nearly  to  the 
mill,  but  in  subsequent  higher  stages  of  the  water  was  covered 
and  a  roadway  was  made  of  slabs  to  the  land,  and  the  space  around 
the  mill,  or  what  is  commonly  known  as  the  mill-yard,  was  fonncd 
by  slabs  and  refuse  stuff  from  the  mill.  Along  the  sides  of  the 
bar  and  about  the  mill  the  bottom  was  a  soft  and  muddy  deposit 
in  which  grass  and  rushes  grew. 

The  plaintiff  in  error  (defendant  below)  justifies  the  taking  of 
possession  and  the  ejecting  of  the  plaintiff  below  under  a  writ  of 
possession  issued  in  the  foreclosure  suit. 

The  evidence  in  the  case  tended  to  show  (and  upon  thia  there 
appears  to  have  been  no  dispute),  that  «<  Muskegon  Lake  is  aboot 
six  miles  long,  with  an  average  width  of  about  two  and  a  hilf 
miles;*'  that  ((the  outlet  from  it  into  Lake  Michigan  is  about 
sixty  rods  long:**  and  though  the  evidence  is  silent  as  to  the  width 
of  the  "  outlet,*'  yet  it  is  evident  from  this  language,  that  the  lake 
itself  does  not  extend  to  Lake  Michigan,  but  that  it  discharges  it? 
waters  into  the  latter  through  a  comparatively  narrow  passage 
called  an  outlet,  and  that  this  is  about  sixty  rods  long.  Bu;  ^'the 
level  of  the  lake  is  affected  by  the  level  of  Lake  Michigan,  aid 
rises  and  falls  with  it.'*  It  does  not  appear  by  the  evidence, 
whether  a  distinct  river  channel  (of  Muskegon  river,  which  floT3 
into  this  lake  and  through  it  to  Lake  Michigan)  can  be  traced 
through  the  lake.  Such  are  the  facts  appearing  in  the  case,  ai^ 
it  is  difficult  to  conjecture  how  any  other  facts  which  niigbt  he 
made  to  appear,  could  alter  the  effect  of  these  upon  the  qnestioi 
whether  this  lake  is  to  be  considered  a  part  of  Lake  Michigta. 
And  '  though   it   was   admitted   by   both   parties,  that   «« for  thi 
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purposes  of  the  trial,  Lake  Muskegon  should  be  considered  as  an 
estnary  of  Lake  Michigan,  and  part  and  parcel  thereof,  and  not 
is  a  widening  or  continuation  of  Muskegon  river,  I  am  inclined 
to  consider  this  rather  as  the  admission  of  a  conclusion  of  law  from 
the  facts,  than  as  a  mere  admission  of  facts.  Whether  this  lake 
18  to  be  considered  a  part  of  Lake  Michigan  or  as  a  widening  of 
Muskegon  river  (so  far  as  it  might  be  material),  would  be  a 
question  of  law  to  be  decided  upon  the  facts  of  the  case,  and  no 
admission  of  the  parties  could  bind  the  court  as  to  the  law.  The 
lake  in  question  might  partake  of  the  characteristics  of  both,  and 
the  question  would  then  be  which  predominates.  And  upon  the 
assamption  that  a  different  rule  is  to  be  applied  to  each — which  I 
do  not  intend  to  be  understood  as  admitting — I  should  be  inclined 
to  hold  that  this  lake,  so  far  as  its  character  can  have  any  bearing 
upon  the  question  of  riparian  ownership,  is  to  be  treated  as  more 
properly  a  widening  of  the  Muskegon  river  or  a  separate  lake, 
than  as  a  part  of  Lake  Michigan.  The  only  circumstance  which 
I  have  been  able  to  discover  tending  to  give  it  the  character  of 
the  latter,  is  the  fact  that  it  rises  and  falls  with  it.  If  this  fact 
were  sufficient  to  make  it  a  part  of  Lake  Michigan,  then'  it  is 
difficult  to  see  why  every  other  stream  large  or  small  which 
empties  into  that  lake,  should  not  be  considered  a  part  of  it,  so 
far  up  as  it  is  affected  by  the  rise  and  fall  of  the  lake.  The  rise 
and  fall  of  Lake  Michigan  and  the  other  great  lakes  of  the  same 
chain,  is  not  a  tide  occurring  at  regular  intervals  like  that  of  the 
ocean,  nor  does  it  arise  from  the  same  cause.  And,  though  it  is 
probable  their  waters  may  be  slightly  affected  by  the  lunar  attrac- 
tion, and  a  very  minute  tide  may  perhaps  be  detected  by  a  long 
and  careful  course  of  observation  with  accurate  instruments,  yet 
the  court  must  judicially  notice,  that  it  must  be  too  slight  to  be 
recognised  by  ordinary  observation,  or  to  serve  any  practical 
purpose  in  determining  the  extent  of  riparian  ownership.  This 
fact  was  judicially  noticed  in  Lorman  vs.  Benson^  8  Mich.  18. 
Courts  must  also  be  presumed  to  be  so  far  acquainted  with  the 
laws  of  nature,  as  to  enable  them  judicially  to  determine  that  the 
riae  and  fall  of  these  lakes,  is  governed  mainly  by  the  same  causen 


Digitized  by  VjOOQIC 


618  BICE  Ts.  RUDDIMAN. 

which  affect  the  rise  and  fall  of  the  rivers  which  flow  into  them, 
and  which  rise  and  fall  more  than  the  lakes  themselves,  and  thit 
all  the  connecting  straits  between  the  lakes,  such  as  the  straits  of 
St.  Mary  (or  St.  Mary's  river),  the  St.  Clair  and  Detroit  riTcn, 
must,  of  necessity,  rise  and  fall  with  the  lakes  which  they  connect 
It  is  a  matter  of  public  notoriety,  that  the  waters  of  Detroit  ri?er 
vary  in  height  at  different  but  irregular  periods,  to  the  extent  of 
several  feet,  from  this  cause,  and  quite  as  much  as  those  of  Lake 
Michigan  or  Muskegon  Lake  are  shown  to  vary ;  yet,  we  all  heU 
in  Lorman  vs.  Benson^  that  the  common  law  rule  applicable  to 
streams  above  the  ebb  and  flow  of  the  tide  applied  to  that  riTer, 
and  I  have  not  been  able  to  discover  any  fact  or  circDmstanee  ii 
this  case,  sufiicient  to  make  a  substantial  difference  in  principle 
between  that  case  and  the  present;  I  am  entirely  satisfied witk 
the  principles  established  by  that  case,  and  think  them  snhsttD- 
tially  applicable  to  the  present.  Whether  the  riparian  ownership 
extends  to  the  centre  of  the  lake  is  a  question  not  involved  in  this 
case;  the  only  question  being  whether  it  extends  to  the  place 
where  the  mill  is  erected,  which  is  in  the  shallow  water  of  the  Itle 
some'  twenty-nine  or  thirty  rods  from  the  shore,  on  ground  which 
is  susceptible  of  beneficial  private^  use  and  enjoyment  as  land. 
The  real  question  is,  whether  the  ownership  of  section  eighteei 
bordering  upon  the  lake,  carries  with  it  the  ownership  of  the 
locti9  in  quOj  not  whether  it  extends  beyond,  or  whether  its 
outward  limits  in  the  lake  can  be  defined  with  precise  accnract. 
But,  if  the  water  continues  so  shallow  as  to  render  the  lands  under 
it  susceptible  of  beneficial  private  use  to  the  centre  line  of  this 
narrow  lake,  then  I  have  no  hesitation  in  saying  I  think  the 
riparian  ownership  extends  to  such  centre  line,  unless  indeed 
there  may  be  intervening  islands,  which  the  government  baTC 
shown  an  intention  to  reserve  from  the  grant  of  the  main  land  bj 
surveying  thcim  as  separate  tracts,  in  which  case,  the  ripariai 
ownership  would  extend  only  to  the  centre  line  between  the  island 
and  the  main  land. 

If  the  waters  become  so  deep  in  approaching  the  centre  of  tho 
lake,  as  to  render  the  land  under  them  incapable  of  such  priTitt 
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or  individual  use,  the  question  of  ownership  beyonu  <vhere  it  is 
available  for  such  purpose  becomes  as  barren  as  the  use  itself,  and 
IS  of  no  practical  importance  whatever.  But  to  deny  all  riparian 
ownership  under  the  shallow  waters  because  its  outward  limits  in 
the  lake  cannot,  a  priori^  without  reference  to  the  facts  of  the 
particular  case,  be  defined  with  a  precision  which  shall  settle  all 
other  cases,  would  be  extremely  unphilosophical  and  contrary  to 
the  principles  and  analogies  of  the  law  in  other  cases.  There  are 
many  classes  of  cases,  especially  where  the  question  is  between 
the  rights  of  individuds  and  those  of  the  public,  in  which  the 
precise  line  cannot  be  drawn  by  any  general  rule  applicable  alike 
to  all  cases.  But  the  law  does  not,  therefore,  deny  the  existence 
of  both  public  and  private  rights  nor  either  of  them;  and  the 
eourts,  admitting  the  existence  of  both,  seek  to  determine  the 
question  between  them  upon  the  facts  of  the  particular  cases  as 
they  arise.  I  do  not  mean  to  say  that  the  ownership  of  the  tract 
here  in  question,  or  any  other  tract  bordering  upon  the  lake,  must 
necessarily  extend  into  the  lake  in  the  direction  of  the  side  lines 
of  the  tract ;  this  might  depend  upon  the  shape  of  the  lake  and 
the  relative  rights  of  adjoining  owners.  But  no  such  question 
arises  here.  When  the  question  arises  between  adjoining  owners, 
it  will  not  be  found  difiBcult  of  decision  within  the  principle  of 
adjudged  cases. 

Bat  this  riparian  ownership  does  not  carry  with  it  the  right  to 
the  exclusive  and  unrestricted  use  of  the  lands  ordinarily  covered 
by  the  water :  as  in  the  case  of  rivers,  that  use  must,  in  all  cases, 
be  subordinate  to  the  paramount  public  right  of  navigation,  and 
such  other  public  rights  as  may  be  incident  thereto, — in  other 
words,  all  the  private  or  individual  use  and  enjoyment  of  which 
the  land  is  susceptible,  subordinate  to,  and  consistent  with  the 
public  right,  belong  to  the  riparian  owner  as  against  any  other 
person  seeking  to  appropriate  it  to  his  individual  use. 

These  principles,  when  applied  to  Muskegon  Lake,  can  no  more 
interfere  with  the  public  right  of  navigation  than  when  applied  to 
rivers.  In  both  cases  the  ownership  is  equally  qualified  by  and 
subordinate  to  the  rights  of  the  public.     In  fact,  navigation  is 


Digitized  by  VjOOQIC 


620  RICE  T8.  BUDDIMAN. 

mttfih  more  Gkely  to  be  benefited  than  injured  by  the  appliettui 
of  tfaeee  principles.  Wharves  and  other  similar  erections  art 
esa^tial  to  the  interests  of  navigation ;  and,  if  the  bed  of  tkt 
lake  to  high  or  low  water-mark  was  vested  in  the  state,  no  private 
owner  eo«ld  extend  a  wharf  one  foot  from  the  water  line,  withott 
becooiiiig  a  trespasser  and  incurring  the  risk  of  losing  his  ilnproT^ 
meat,  though  navigation  might  be  aided  rather  than  injured  by  it; 
while,  by  admitting  the  riparian  ownership  as  above  explained, 
individual  enterprise  is  stimulated  to  improvement,  and  the  pnUie 
interest  is  subserved.  The  public,  through  their  proper  anthir 
ities,  have  always  the  right  to  restrain  any  encroachment  whid 
may  be  injurious  to  the  public  right,  and  to  compel  the  removal 
of  any  obstruction  or  impediment,  as  well  as  to  punish  the  ofoder 
to  the  same  extent  as  if  the  bed  of  the  lake  were  vested  in  tk 
aUte. 

I  am  not  aware  that  the  state,  or  the  federal  government,  his  it 
»ny  time  asserted  any  right  or  claim  to  the  beds  of  the  lakes  mori 
than  to  those  of  the  rivers,  and  I  think  the  same  principles  of 
riparian  ownership  apply  equally  to  both.  I  speak  here  of  tlie 
small  lakes  within  the  states,  because  the  large  lakes  on  ov 
borders  are  not  involved  in  the  present  case,  though  I  am  not 
aware  that  the  state  or  the  United  States  has  ever  asserted  sdj 
claim  with  respect  to  the  one  more  than  the  other,  and  I  vn^ 
frankly  admit,  that  I  have  not  as  yet  seen  any  sound  reasons  for 
making  a  distinction,  based  upon  a  difference  of  sise  between  lak«a, 
more  than  between  rivers :  Jones  vs.  Soutard^  24  Howard  40; 
nor,  because  some  may  be  a  state  or  national  boundary  whik 
others  are  not.  But  without  expressing  any  opinion  upon  tin 
large  lakes  upon  our  borders,  I  think  the  general  understaadiBg 
and  common  usage  of  the  country,  have  as  clearly  recognised  tke 
principles  of  riparian  ownership  with  reference  to  the  lakes  ai  ^ 
the  rivers  within  the  state,  and  that  this  general  understan&f 
and  common  usage  have  been  constantly  acted  upon ;  and,  tU 
capital  and  labor  to  a  very  great  extent  have  been  expended  oa 
the  faith  of  them,  cannot  admit  of  a  reasonable  doubt  T« 
repudiate  this  common  usage  at  this  late  day,  by  creating  » 
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rbitrary  distiDction  which  has  no  foundation  in  the  nature  of 
liirigs,  and  to  recognise  in  the  state  or  the  United  States  a  right 
f  property  in  the  beds  of  the  hundreds  of  lakes  and  natural  ponds 
ithin  her  limits,  would,  in  my  opinion,  be  an  unwarrantable 
rterference  with  private  property  and  do  incalculable  mischief. 

These  lakes  and  ponds  are  scattered  over  almost  all  parts  of 
le  state ;  they  impart  to  the  landscape  the  charm  of  picturesque 
ienery,  their  banks  are  often  selected  as  favorite  sites  for 
»idei)ce,  and  command  a  high  price ;  these  considerations  entered 
ito  the  original  purchase  from  the  government  and  every  subse- 
Dent  purchase.  Much,  and,  in  many  cases,  most  of  the  value  of 
lese  locations  and  the  residences  upon  them,  consists  in  the 
»aty  of  the  prospect  which  the  lakes  afford.  But  if  the  land 
oder  them  belong  to  the  state  or  the  federal  government,  any 
an  may  go  into  the  shallow  water  a  few  feet  from  the  shore  and 
•ect  in  front  of  such  dwellings,  mills,  fishing-houses,  or  such 
her  buildings  as  his  profit,  convenience,  or  malice  may  dictate, 
id  thereby  destroy  the  beauty  of  the  prospect  and  the  value  of 
le  property,  and  the  owner  has  po  remedy  but  as  one  of  the 
iblic  at  large.  The  atttomey-general  could  not  well  interpose 
r  the  protection  of  the  owner's  private  interest  alone,  and  the 
iblic  right  would  not  in  general  be  impaired. 
Some  of  these  lakes  form  no  part  of  a  chain  of  navigable  waters, 
id  are  not  susceptible  of  public  use  for  purposes  of  navigation ; 
ime  of  them  are  entirely  enclosed  by  the  lands  of  a  single  owner, 
^the.bed  of  the  lake  belongs  to  the  state  or  to  the  United  States 

OBe  case,  I  do  not  see  why  it  does  not  equally  in  others, 
berever  it  has  been  meandered  by  the  public  surveys.  Some 
artling  consequences  would  flow  from  such  a  doctrine,  which  it 
mecessary  here  to  notice. 

There  is  much  good  sense  in  the  observations  of  the  Supreme 
imrt  of  Ohio  in  O-avit^B  Adminiitratars  vs.  Ckamber$j  8  Ohio  R. 
^,  and  they  have  met  with  the  very  general  assent  of  the  courts, 
pecially  in  the  Western  States.  And  though  these  observations 
ere  applied  to  a  river,  they  are,  I  think,  equally  applicable  to  the 
Ices ;  and  if  the  beds  of  these  lakes  are  to  be  treated  «<  aa  an 
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appropriated  territory,  a  door  is  opened  to  incalculable  mischief 
Intruders  upon  the  common  waste  would  fall  into  endless  broOi 
amongst  themselves,  and  involve  the  owners  of  adjacent  hnds  io 
controversies  innumerable.  Stones,  soil,  gravel,  the  right  to  fidi, 
would  all  be  subjects  of  individual  scramble,  necessarily  leading  to 
violence  and  outrage.** 

I  am,  therefore,  well  satisfied,  that  both  public  and  pnrite 
interests  are  best  subserved  by  recognising  the  principles  of 
riparian  ownership  in  respect  to  the  lakes,  substantially  to  ik 
same  extent  as  applied  to  rivers. 

The  charge  of  the  court  below,  applying  to  Muskegon  Lake  tk 
law  applicable  to  tide-waters,  was  erroneous.  The  judgment  most 
therefore  be  reversed  with  costs,  and  a  new  trial  granted. 

Manning,  J. — On  the  trial,  it  was  admitted  that  Musk^oa 
Lake  is  <<  an  arm  or  estuary  of  Lake  Michigan,  and  part  &nd 
parcel  thereof.*'     The  charge  was  based  upon  this  admission,  lod  i 
its  correctness  must  be  tested  by  it.  ! 

In  Lorman  vs.  Ben%on^  8  Mich.  18,  the  common  law  rale  thst 
gives  to  the  owner  of  land  on  a  river  above  tide-water,  the  bed  of  j 
the  stream  to  the  middle  of  the  stream,  was  held  applicable  to  tlie  } 
Detroit  river,  which  differs  from  ordinary  rivers,  only  in  that  it  I 
connects  two  lakes — St.  Glair  and  Erie — having  its  origin  in  one 
and  terminating  in  the  other. 

To  apply  this  rule  to  our  large  lakes,  it  seems  to  me  would  be  | 
absurd.  To  hold  for  instance,  that  a  deed  of  one  acre  of  land,  ii 
a  square  form,  bounded  on  one  side  by.  Lake  Michigan,  conveja  « 
an  incident  to  the  grant  a  strip  of  land  of  the  same  width,  exteno* 
ing  forty  or  fifty  miles  into  the  lake,  with  the  sole  right  in  Ac 
grantee  to  take  fish  in  the  waters  covering  the  same— for  the 
ownership  of  the  bed  of  a  stream  carries  with  it  this  right,  (iTotfk^  i 
vs.  OummingSy  20  Johns.  90 ;  Angell  on  Watercourses  66)— woaH 
be  an  anomaly  so  great,  that  it  would  only  need  to  be  stated  to  be 
universally  condemned.  ^ 

It  does  not  follow  from  this,  however,  that  the  owners  of  W  j 
on  our  lakes,  have  no  greater  rights  in  the  lakes  than  the  citistf' 
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if  the  state  at  large.  Whether  they  have  or  not  is  the  present 
lubject  of  inquiry.  As  individuals,  as  citizens  of  the  state,  they 
have  not.  But  there  may  be  rights  connected  with  the  land  itself, 
growing  out  of  location,  public  policy,  or  having  some  other  origin, 
to  which  they  may  be  entitled,  and  which  are  not  common  to  the 
citizens  of  the  state  at  large,  or  to  persons  owning  lands  not  thus 
sitnated. 

We  have  no  legislation  on  the  subject,  and  in  the  absence  of  all 
legislation  the  inquiry  is,  what  are  the  rights  of  the  citizens  of  the 
state  in  our  great  lakes  ?  They  are  the  rights  of  navigation  and 
of  fishing.  These  rights  are  common  to  all,  whether  they  own 
land  on  the  lake-shore  or  not.  At  the  same  time,  it  must  be 
admitted  that  the  owners  of  such  lands  have  greater  facilities 
for  the  enjoyment  of  these  rights  than  others.  In  this  respect 
they  may  be  likened  to  a  person  residing  on  a  highway,  while  their 
fellow-citizens  generally  may  be  likened  to  a  person  residing  at  a 
distance  from  such  highway,  and  who  has  no  means  of  approaching 
it  except  over  the  land  of  another.  Both  have  equal  rights  to  the 
use  of  the  highway  when  upon  it,  but  the  first,  by  reason  of  his 
residence,  has  a  facility  for  using  it  which  the  other  has  not. 

But  the  similitude  fails,  or  does  not  hold  good,  when  we  attempt 
U)  press  it  further.  The  highway  spoken  of  being  the  work  of 
man,  all  rights  connected  with  it  are  artificial  or  conventional. 
They  have  no  existence  of  themselves.  Whereas  the  lakes  are 
the  work  of  our  Creator,  and  our  rights  to  them  as  highways  an4 
Bsheries  are  natural  and  not  artificial  rights,  and  may  therefore 
be  said  to  be  self-existent  rights.  The  same  may  be  said  of  the 
facilities  for  their  enjoyment  peculiar  to  the  owners  of  the  land 
)n  the  lake-shore.  These  are  also  natural  and  not  artificial  rights, 
ind,  like  all  natural  rights,  cannot  justly  be  taken  from  them  by 
^he  state  unless  necessary  for  the  good  of  the  body  politic,  to 
rhieh  all  natural  rights  must  yield.  They  are  natural  rights 
ncident  to  location,  and  of  kin  to  the  right  of  the  owners  of  such 
Bud  to  the  lake  breeze,  or  to  the  exuberant  fertility  of  the  soil, 
ihould  it  prove  to  be  more  luxuriant  than  the  soil  back  from  the 
ake.    No  one  would  for  a  moment  think  of  taking  away  either 
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of  these  rights  from  the  owner  of  the  land.  And  ^et  the  rigltfi 
of  which  we  have  been  speaking  are  as  trnly  rights  as  either  of 
these. 

If  what  we  have  said  be  correct,  a  well  settled  principle  «f  law 
steps'  in  here  to  aid  the  plaintiff  in  error.  It  is  this,  that  wken 
the  law  gives  a  right,  it  gives  with  it  all  minor  rights  necessary  to 
Its  enjoyment.  Wharves  and  piers  are.  almost  as  necesstry  to 
navigation  as  vessels  and  ship-yards,  or  places  for  the  constmetin 
of  vessels,  are  indispensable.  May  not,  therefore,  the  ovner  of 
the  shore,  under  this  rule,  use  the  adjacent  bed  of  the  lake  for  tb 
censtruction  of  ways,  for  the  launching  of  vessels,  or  of  wharm 
and  piers  for  vessels  to  lie  at  and  receive  and  discharge  their 
cargoes  ?  The  right  of  navigation  without  such  right  would  be 
incomplete. 

It  seems  to  me  on  principle,  as  well  as  reason,  that  the  ohmt 
of  the  shore  has  a  right  to  use  the  adjacent  bed  of  the  lake  for 
such  purposes.  Wharves  and  piers  must  be  constructed  by  mdm 
one ;  and  by  whom  if  not  by  the  owners  of  the  adjacent  shore! 
No  one  else  can  construct  them,  unless  it  should  be  the  state  or 
some  one  under  its  authority.  But  has  the  state  that  right?  Cai  | 
the  owner  of  the  shore  be  cut  off  from  the  lake  against  his  eonseat, 
without  taking  from  him  those  natural  rights  of  which  we  bivi  | 
spoken  ? 

Without  deciding  this  point,  the  doubt  suggested  by  it  may  of- 
fice for  the  custom  which  has  prevailed  so  long  that  it  may  be  ooa- 
sidered  the  settled  policy  of  the  state,  for  the  owners  of  the  shore 
to  construct  such  works  and  to  use  the  bed  of  the  lake  for  tbit 
purpose.  In  a  government  like  ours  such  is  undoubtedly  the  tm 
interest  of  the  state.  It  stimulates  individual  enterprise,  eaeroadiM 
00  no  private  right,  leaves  the  public  rights  of  navigation  and  of 
fishing  unimpaired,  and  turns  to  a  good  account  what  wodd  ooij 
be  a  profitless  monopoly  in  the  hands  of  the  atate. 

Mills  and  manufactories,  unlike  wharves  and  piers,  doMtidd 
to  the  conveniences  or  useAilness  of  the  lakes  aa  highways  or 
thoroughfares ;  and  yet  they  seem  to  me  clearly  to  come  iritUi 
the  state  policy  mentioned.     A  dtfihrent  policy  at  to  them  vosU 
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depress  rather  than  encourage  enterprise,  and  render  that  nnpro- 
dnotive  which  otherwise  might  be  made  usefnl.     I  am,  therefore, 
of  opinion  that  all  sach  constructions  connected  and  nsed  with  the 
shore  pass  as  an  incident  or  appurtenance  of  the  shore  in  a  con 
reyance  of  the  latter. 

Campbell,  J. — I  concur  entirely  in  the  views  of  my  brother 
Christiancy.  I  think  the  riparian  proprietor  is  entitled  to  all 
the  control  of  the  bed  of  the  water  which  can  be  exercised  without 
damage  to  the  public  interest.  His  right  is  proprietary  and  abso- 
lute. And  while  I  think  that  the  particular  place  in  controversy 
is  no  part  of  Lake  Michigan,  I  do  not  regard  the  distinction  as  at 
all  material.  Usage  as  well  as  reason  extends  to  the  one  as  well 
as  to  the  other.  Navigation  in  our  day  cannot  do  without  wharves 
md  similar  eonveniences  for  loading  and  shelter,  and  instead  of 
being  universal  nuisances,  they  are  in  general  indispensable  aids 
to  it.  The  isquirtes  concerning  ownership  in  deep  water,  far  from 
shore,  can  never  beeome  practical  questions,  and  it  cannot  make 
ftny  difference  how  they  are  settled.  But  wherever  use  can  be 
md  is  made  of  the  bed  of  the  water,  in  improvements  near  the 
shore,  in  waters  not  governed  by  the  artificial  common  law  rules 
y{  tide-water  ownership,  I  think  the  rules  applicable  to  fresh-water 
rivers  are  mor«  reasonable  and  just,  and  are  certainly  more  con 
fonnable  to  the  common  understanding  and  usage.  They  preserve 
ill  yaluable  public  privileges,  and  interfere  with  no  rights  what- 
ever. 

Maetdt,  C.  J. — I  concur  fully  in  the  views  of  my  brother 
[JXBIBTIANCT.  I  think  the  rights  of  riparian  proprietors  upon 
mr  interior  lakes — and  I  regard  Lake  Muskegon  as  such,  and  not 
10  an  arm  of  Lake  Michigan,  notwithstanding  the  stipulation  which. 
J  though  it  may  be  taken  for  true,  I  regard  as  immaterial-^arethe 
sane  as  these  of  proprietors  upon  our  narigable  streams.  They 
kmre  the  right  to  construct  wharves,  buildings,  -and  other  improve* 
aents  in  front  of  their  lands,  and,  so  long  as  the  public  servitude 
s  not  thereby  impaired,  they  are  a  part  of  the  realty  and  pass 
40 
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with  it.  Certainly  no  one  can  occupy  for  his  individnal  purpooci 
the  water  front  of  such  riparian  proprietor,  and  the  attempt  of  any 
person  to  do  so  wonld  be  a  trespass.  When,  therefore,  Baddimu 
erected  the  stmcture  in  controversy  in  the  shallow  water  of  tke 
lake,  and  upon  his  water  front,  it  was  substantially  an  erecti<m 
upon  his  own  land,  and  its  use  and  ownership  was  dependent  upoD 
his  ownership  of  the  land  to  which  it  was  appurtenant.  He  made 
it  a  part  of  his  real  estate  as  much  as  if  it  had  been  an  additioni] 
story  erected  upon  a  building  situated  upon  the  soil  not  coyered 
with  water.  It  was  a  part  of  the  land  ;  appurtenant  to  it,  and  to 
be  enjoyed  with  it.  This  he  cannot  deny ;  nor  can  any  one  ques- 
tion it  whose  soil  or  possession  was  not  thereby  invaded.  A« 
between  individuals,  a  wharf  and  the  structures  upon  it  attached 
to  the  soil  of  a  riparian  proprietor,  are  as  much  a  part  of  the  real 
estate  as  is  a  building  erected  upon  the  land  over  which  the  water 
does  not  flow ;  and  by  a  sale  of  the  land  they  are  conveyed.  Then 
is  no  analogy  between  such  title  and  the  right  of  fishery,  and  no 
argument  can  be  drawn  from  the  one  to  support  the  other.  Sack 
depends  upon  separate  principles  of  the  law. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  OOURT  OF  PENNSTLYANIA.* 

LegacxeSy  Vested  and  Contingent. — ^If  it  be  doubtful  whether  a  legacy 
bequeathed  by  will  is  vested  or  coDtingent,  the  law  inclines  to  treat  it  as 
vested ;  and  where  it  is  evident  from  the  will,  that  the  testator  intended 
to  make  an  entire  disposition  of  his  estate,  which  intention  wooM  be 
defeated  if  a  legacy  given  were  not  vested,  it  is  an  influential  considea^ 
tion  that  the  legacy  be  construed  as  vested :  Burets  Executor  vs.  Bm9^9 
Administrator. 

A  legacy  is  to  be  deemed  vested  or  contingent,  as  the  time  vp^fnn  te 
have  been  annexed  to  the  gift  or  to  the  payment  of  it;  if  theie  te  a 

i  From  Robert  E.  Wright,  Esq.,  State  Reporter,  to  be  reported  in  the  4l]i 
4t  his  Reports. 
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separate  and  antecedeDt  gift,  which  ia  independent  of  the  direction  and 
time  of  payment,  the  legacy  is  vested :  if  not,  it  is  contingent :  Id, 

A  testator  gave  to  his  brother  a  life  interest  in  the  residne  of  his  per- 
aanal  estate,  and  provided,  that  "  at  the  death  of  my  brother  J.,  I  hereby 
give  and  bequeath  to  my  nephew  E.,  son  of  the  said  J.,  two  thousand 
dollars,"  &c.  £.,  the  nephew  and  legatee,  died  before  his  father  J.,  and 
afler  the  death  of  both,  the  legacy  was  claimed  by  the  representatiTCS  of 
each  from  the  executor,  and  no  provision  was  made  against  the  lapse  of 
the  legacy,  in  case  the  legatee  died  before  the  testator,  ffeld^  that  the 
bequest  must  be  construed  as  reading  ^^  It  is  my  will,  and  I  hereby  give 
to  my  nephew  E.,  at  the  death  of  my  brother,"  &c.,  and  that  this,  taken 
in  connection  with  the  antecedent  life  interest  granted  by  the  testator  to 
hb  brother,  would  make  the  legacy  vested,  which  as  such,  the  adminis- 
trator of  E.,  the  legatee,  was  entitled  to  recover :  Id. 

BQIm  of  Exchange — Rights  of  Drawee  who  discounts  BiU  before  JUatu- 
rit^. — ^The  acceptor  of  a  bill  being  the  principal  debtor,  while  the  drawer 
and  indorser  are  but  sureties,  payment  by  the  former  extinguishes  the 
debt,  leaving  no  righjb  of  action  against  the  latter  except  when  the  accept- 
ance was  supra  protest :   Swcpe  et  al.  vs.  Ross  et  al. 

The  acceptance  of  a  bill  is  an  engagement  to  pay  it  according  to  tenor 
and  effect  at  maturity,  and  not  before }  and  a  bill  is  only  "  paid"  when  it 
is  done  in  due  course  and  with  an  intention  to  discharge  it :  Id. 

The  drawee  of  a  bill  may  accept  or  pay  it  supra  protest  for  the  honor 
of  the  drawer  or  indorser,  but  if  he  discount  it  before  maturity  he  stands 
in  the  position  of  an  indorsee  as  against  all  prior  parties :  Id. 

The  discounting  of  a  bill  by  the  drawee,  who  has  not  accepted  it,  is 
neither  "  payment"  nor  a  promise  to  pay  according  to  tenor  and  effect,  but 
puts  him  in  the  position  of  an  indorsee  for  value,  with  right  of  action 
against  drawer  and  endorser :  Id. 

Assignment  by  a  Bank  for  Benefit  of  Creditors — Right  of  Indorser  ta 
pay  Note  discounted  by  ity  in  its  own  depreciated  Papery  after  a  bond  fide 
Transfer  to  Assignee. — ^The  indorser  of  a  negotiable  note,  discounted  by  a 
Dank  and  by  it  transferred  to  assignees  before  maturity,  for  full  value,  has 
10  right,  when  payment  is  demanded  by  the  holders,  to  pay  the  note  in 
ihe  depreciated  paper  of  the  bank  after  it  has  failed :  Housum  vs.  Rogers 
toL 
.   The  Bank  of  Pennsylvania,  through  a  branch  office,  discounted  a  nota 
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tipon  the  credit  of  an  aecommodation  indorser,  which  before  it  cam  ^  due, 
was  wiik  other  notes  transferred  by  the  bank  to  certain  trostees  <^  oUier 
banks,  in  consideration  of  a  sum  of  money  advanced  by  them  to  sustain 
its  credit :  before  maturity,  the  bank  failed,  but  the  note  was  renewed  ii 
the  hands  of  the  trustees  by  the  parties  to  it;  when  due,  payment  wai 
tendered  in  the  notes  of  the  bank  by  the  indorser  to  the  agent  d  tlie 
trustees,  which  was  refused  and  suit  brought  against  him  upon  the  note. 
Mdd,  that  the  plaintiffs  were  holders  for  value,  and  could  not  be  requind 
to  receive  in  payment  the  depreciated  notes  of  the  bank :  Id. 

Though  the  transfer  of  the  note  by  the  bank  was  not  in  the  nsBsI 
course  of  business,  it  is  not  for  that  reason  invalid ;  and  where  the  trans- 
action was  honest,  for  the  benefit  of  the  public  and  the  protection  of  the 
stockholders,  the  legal  and  equitable  title  in  the  note  would  pass  to  the 
trustees,  who  were  entitled  to  demand  payment  in  constitutional  cnrren^ 
or  its  equivalent :  Id, 

Where  the  note  was  transferred  for  value,  and,  with  knowledge  of  tha 
transfer  and  the  failure  of  the  bank,  the  indorser  joined  the  drawers  ia 
renewing  the  note  in  the  hands  of  the  assignees,  he  cannot  call  in  questaon 
the  power  of  the  bank  to  transfer  the  note  under  the  charter,  for  he  wis 
a  debtor  and  not  a  creditor  interested  in  the  assets  of  the  bank,  and,  u 
such,  entitled  to  interfere  :  Id, 

Injunction  to  restrain  Oreditor  of  Husband  from  s«Qxng  Wif^s  ReA 
Estate  on  Execution. — Under  the  Act  of  11th  April  1848  and  12tli  April 
1850,  the  levy  and  sale  of  a  wife's  real  estate  by  a  creditor  of  her  hv9- 
band's,  on  execution  against  him,  is  contrary  to  law  and  may  be  restrained 
by  injunction :  Hunter* s  Appeal, 

In  order  to  authorize  the  interference  of  a  court  of  equity,  a  clear  easa 
of  title  in  the  wife  under  the  Acts  of  1848  and  1850,  must  be  made  oot; 
otherwise  the  court  will  not  interfere,  but  leave  the  parties  to  their  remedf 
at  law :  Id. 

Where  the  real  estate  of  a  wife  was  levied  on  by  a  creditor  of  h<r 
husband's,  and  was  about  to  be  sold,  it  was  error  in  the  court  to  dismiss  m 
bill  filed  by  her,  for  a  preliminary  injunction  to  restrain  the  executuB- 
creditor  from  selling  it :  Id. 

Parol  Title  to  Land,  Evidence  in  support  of-^Possestion,  token  Nbtiag 
to  Lien-  Creditors  and  subsequent  Purchasers. — The  owner  of  a  lot  of  haatti^ 
sold  a  part  of  it  by  parol  to  a  borough  corporation  in  1841,  received   &• 
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{turchase-monej,  delivered  possession,  and  the  same  year  the  borough 
ereoted  a  fire-eDgine  house  thereon ;  no  deed  was  executed  by  the  grantor 
Bod  his  wife  until  December  1842 ;  before  this,  on  the  6th  September 
1842,  a  judgment  was  entered  against  the  grantor,  upon  which  execution 
ittued,  and  the  whole  lot,  including  the  portion  bought  by  the  borough, 
was  sold  by  the  sheriff  to  the  plaintiff  in  the  judgment,  who  brought 
ejectment  and  sought  upon  the  trial  to  restrict  the  corporation  from  giving 
evidence  of  title  prior  to  their  deed.  Hdd^  that  the  defendants  could 
show  the  commencement  of  their  title  under  the  parol  purchase,  from  the 
date  of  their  possession,  which  was  in  itself  notice  of  their  title,  when 
brought  to  the  knowledge  of  the  plaintiff :  Fatton  vs.  The  Borough  of 
HoUidaythurg. 

Though  the  deed  of  record  is  of  later  date  than  the  purchase,  it  is  not 
an  inconsistent  title  with  that  shown  by  the  parol  contract  accompanied 
with  possession  in  the  grantees ;  it  was  evidence  of  the  consummation  of 
the  sale,  and,  as  though  it  were  the  perfecting  act  of  a  written  agreement 
of  sale,  the  grantee  can  show  the  commencement  of  his  title  from  the  date 
of  his  possession  :  Id, 

The  corporation  defendant  was  not  estopped  as  against  the  plaintiff  from 
showing  an  earlier  inceptive  title  than  the  deed,  for  the  plaintiff  had 
undisputed  notice  of  possession  in  the  borough  from  the  time  it  was  taken ; 
therefore  he  was  not  misled  by  the  deed,  and  hence  is  not  in  the  position 
(o  claim  the  exclusion  of  the  truth,  which  is  the  effect  of  an  estoppel,  lest 
it  might  injure  him.  Having  notice  or  the  means  of  notice,  that  the 
lefendant's  title  was  complete  in  equity  before  the  entry  of  his  judgment 
igainst  the  grantor,  he  cannot  claim  to  have  been  misled  by  the  deed :  Id, 

Mortgage  in  Trust  for  Married  Woman's  Separate  Estate,  not  extin* 
fuished  by  Conveyance  to  her  of  the  Property  mortgaged  without  Consent 
>/  her  Trustee ;  nor  by  a  Transfer  as  Collateral  Security  for  Precedent 
Debt  of  Husband  without  her  Consent. — A.  being  largely  indebted  to  his 
irife  for  moneys  received  out  of  her  separate  estate,  gave  a  mortgage  on 
lis  own  real  estate  for  the  balance  then  due,  to  a  trustee  in  trust  for  her, 
Chree  days  after,  he  gave  a  judgment  to  his  partner  B.  to  secure  him. 
yterwards  A.  and  wife  conveyed  the  mortgaged  premises  for  a  certain 
nm.  subject  to  the  mortgage  in  express  terms  to  C,  who  soon  after  recon- 
'eyed  to  the  wife  on  the  same  terms.  The  wife  then  joined  with  her 
Losband  in  a  mortgage  to  H.,  to  secure  him  for  money  loaned  to  the  hu8< 
and.  At  the  same  time  H.  procured  an  assignment  of  the  wife's  mort- 
;age  from  her  trustee  as  collateral,  and  also  a  release  from  B.  of  the 
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priority  of  bis  lien.  The  real  estate  was  then  sold  under  the  trosUe'^ 
mortgage,  and  the  proceeds  were  ruled  into  court  and  claimed  by  the 
wife,  on  the  ground  that  the  mortgage  in  trust  for  her  still  Bubeisted 
Held, 

That  the  conveyance  of  the  mortgaged  premises  to  the  wife  did  iio4 
extinguish  the  mortgage  held  in  trust  for  her,  because  her  trustee  wai 
not  a  party  to  it,  the  intent  to  keep  the  mortgage  alive  appeared  upon  tbe 
face  of  the  conveyance,  it  was  for  her  interest  in  order  to  prevent  subee- 
quent  liens  from  coming  in  before  her,  and  because  all  parties  acted  upcs 
the  idea,  and  treated  the  mortgage  as  if  it  was  subsisting :  Hatzg  Appeoi 

That  the  mortgage  to  H.  executed  by  A.  and  wife  was  of  their  estafte. 
subject  to  the  trust  mortgage  in  her  favor,  and  that  the  assignment  by  the 
trustee  to  H.,  as  collateral  security  for  a  precedent  debt  of  the  husband's, 
without  the  assent  of  the  cestui  que  trust,  did  not  pass  any  interest  xa 
that  mortgage  to  the  assignee :  Id. 

That  though  the  wife,  one  of  the  mortgagors,  was  in  equity  the  owner 
of  the  first  mortgage,  the  subsequent  mortgage  by  herself  and  husband  to 
H.,  after  she  became  the  owner  of  the  land,  would  not  postpone  in  h^ 
favor  the  lien  of  the  trustee's  mortgage,  nor  estop  her  from  claiming  the 
money  in  satisfaction  of  that  lien ;  else  more  force  would  be  given  to  her 
acts  by  indirection  than  the  law  would  give,  if  done  directly  to  that  end, 
for  without  the  assent  and  co-operation  of  the  trustee,  she  could  not  truift- 
fer  nor  release  it ;  nor  if  there  were  no  trustee,  could  she  do  this,  withooi 
the  joinder  of  her  husband :  Id, 

Though  equity  will  sometimes  give  effect  to  acts  not  in  themaehei 
binding  obligations  at  law,  yet  it  does  so  only  to  reach  those  who  ought  to 
be  made  responsible,  or  who  are  liable  in  person  or  estate  to  pay  a  d^bt 
It  will  not  give  relief  to  a  creditor  out  of  the  separate  estate  of  the  vile, 
where  the  debt  was  not  hers,  but  that  of  the  husband ;  and  where  hs 
Cdtate  only,  subject  to  the  lien  of  the  mortgage  held  by  her  trustee,  v» 
pledged,  the  pledgee  cf^nnot  require  her  to  make  good  his  mortgage  em 
of  the  proceeds  of  the  sale  of  the  property,  belonging  to  her  trustee  under 
the  mortgage  in  her  favor :  Id, 

Where  the  wife  was  not  the  debtor,  nor  personally  bound  as  soFe^  a 
the  mortgage  executed  by  herself  and  husband  to  his  creditor,  her  intefcst 
in  the  trust  mortgage  could  not  be  postponed  to  his  claim  against  them  oi 
the  second  mortgage ;  and  since  she  had  not  parted  in  law  or  equity  w^ 
the  mortgage  held  in  trust  for  her,  it  was  entitled  as  the  first  mortgage  tc 
be  paid  in  preference  to  any  subsequent  liens :  Id, 
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8UPKSMS  COURT  OF  NEW  TOBK.' 

Municipal  Corporations — Potoer  ooer  Streets  and  Sidewalks— Liability 
for  injuries  caused  by  defects  in  Sidewalks, — There  is  a  distinction  be* 
tween  the  power  of  municipal  corporations  oyer  the  carriage  ways  of  their 
streets,  and  that  which  they  possess  over  sidewalks :  Hart  and  Wife  vs. 
Vitjf  of  Brooldjfn. 

The  absolute  authority  over  the  roadway,  conferred  upon  the  Common 
Council  by  the  charter  of  the  city  of  Brooklyn,  is  not  possessed  by  them 
over  the  sidewalks  \  and  the  same  responsibility  cannot  be  imposed,  for 
ihe  condition  of  the  sidewalks,  as  for  that  of  the  roadway :  Id. 

A  municipal  corporation  is  not  liable  in  damages,  to  an  individual,  for 
injuries  caused  by  an  opening  in  a  sidewalk,  made  by  an  owner  of  the  soil 
or  the  adjacent  land,  without  proof  of  notice  of  the  insufficiency  or  defect, 
and  neglect  to  cause  it  to  be  remedied :  Id, 

The  public  authorities  are  not  to  be  presumed  to  have  notice  of  a  latent 
defect  in  the  covering  of  an  opening  in  the  sidewalk,  which  was  not  made 
by  them  or  under  their  direction  :   Id, 

Notice  to  the  public  authorities  of  defects  or  obstructions  in  the  streets, 
not  occasioned  by  their  own  acts,  must  be  express,  or  the  defects  must  be 
80  notorious  as  to  be  evident  to  all  who  have  occasion  to  pass  the  place  or 
to  observe  the  premises :   Id, 

Action  for  Personal  Injuries — Negligence  of  the  Plaintiff. — No  matter 

hew  gross  or  evident  may  be  the  negligence  of  the  driver  of  a  vehicle,  if 

another  by  his  own  negligence  exposes  himself  to  injury  from  the  vehicle, 

he  has  no  remedy :   Mangam  vs.  Brooklyn  City  Railroad  Company, 

Knowingly  to  allow  a  child  of  less  than  four  years  of  age  to  go  at  large 

1  a  public  street  without  a  protector,  is  such  negligence  in  his  parents 

guardians  as  will,  if  unexplained,  prevent  a  recovery  by  him  for  a 

lonal  injury :   Id. 

Ithough  want  of  care  cannot  be  imputed  to  a  child,  for  not  avoiding  a 

ig  vehicle,  it  may  be  charged  upon  those  who  have  the  care  of  the 

if  they  suffer  him  to  go  unprotected  where  vehicles  are  passing, 

'here  care  and  forethought  must  be  required,  beyond  what  He  is 

d  of  exercising :   Id, 

Jie  child  has  parents  living,  and  he  is  under  their  charge  andj 

nt, 

1  From  the  Hon.  0.  L.  Barbour,  Reporter  of  the  Court. 
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protection,  he  is  responsible  for  their  acts  and  omissions^  as  if  thej  wen 
his  own ;  and  for  the  purposes  of  an  action  by  him  for  personal  injoria, 
their  negligence  must  be  regarded  as  his  negligence :  Id. 

Jurisdiction — Costs, — A  court  possesses  power  and  jurisdietion  to  dels- 
mine  whether  it  has  authority  to  entertain  a  particular  oontrorersj, 
although  its  decision  and  the  law  be,  that  it  has  no  such  authority,  md  a 
therefore  dismisses  the  writ.  Such  a  question  may  be  presented  bj 
demurrer,  and  its  decision  must  be  a  judgment :   Einy  vs.  /bo2e. 

Accordingly,  where  A.  brought  an  action  against  B.  in  the  coaotj 
court,  and  B.  demurred  on  the  ground  that  the  court  had  no  jurisdietka 
of  the  subject-matter,  and  the  court  rendered  a  decision  sustaining  tbe 
demurrer :  Held^  that  the  court  had  power  to  enter  a  judgment  disBiiaaQg 
the  complaint  or  writ,  and  awarding  costs  to  the  defendant :  Id. 

Costs  are  a  proper  and  necessary  incident  of  such  a  judgment,  and  tbe 
court  can  no  more  deny  them  to  a  defendant  who  succeeds  in  establiskios 
upon  an  issue  of  law,  that  the  court  has  not  jurisdiction,  thaa  to  i 
plaintiff  who  has  shown  that  it  has :   Id,     . 


Assignability  of  Cause  of  Action — Principal  and  Agent. — A 
action  for  the  conversion  by  the  defendant  of  funds  intrui^ed  to  bim  u 
an  agent,  for  which  he  has  not  accounted  to  his  principal,  is  ass^ntbfe: 
Gould  vs.  Gould, 

Where  an  agent  has  duties  to  perform  towards  his  principal,  in  tbe 
nature  of  a  trust,  he  falls  within  the  suspected  relation,  and  the  hv 
indulges  the  presumption  of  fraud  against  a  release  procured  by  him  from 
his  principal,  although  no  fraud  is  visible  to  the  eye  of  the  court:  1/. 

One  cannot  act  for  himself  as  vendor,  and  as  agent  for  another  u 
purchaser,  in  transferring  securities  :   Id. 

Vendor  and  Purchaser  of  Chattels;  Rescinding  Sale. — A  vendor  wk 
has  sold  goods  and  drawn  bills  upon  the  purchaser  for  the  price,  en 
rescind  the  sale  and  sue  for  the  value  of  the  goods,  if  he  has  good  cevse 
for  doing  so,  notwithstanding  the  bills,  at  the  time  of  commendae  ^ 
action,  are  out  of  his  possession,  so  that  he  cannot  then  surrender  thes^ 
If  he  produces  the  paper  at  the  trial,  and  then  offers  to  surrender  it  <* 
cancel  the  acceptances,  that  is  sufficient :   Fraschieris  vs.  Henrifues. 

Partnership;  Note  hy  Firm  to  a  Partner — Action  thereon  hy  Indorset.'- 
yhere  a  promissory  note,  made  by  a  partnership  fine  to  one  of  i^ 
bi 
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ttembers,  for  money  adyanoed  by  him  to  the  firm,  is  indorsed  by  the 
payee  to  another  after  maturity,  the  holder  may  maintain  an  action  thereon 
against  the  makers :    Sherwood  tb.  Barton. 

Bonds  ismed  by  Railroad  Companies  payable  in  Blank;  Action  by 
jistt^ee."— Where  a  bond  for  the  payment  of  money  is  issued  by  a 

railroad  company,  payable  to or  assigns,  any  laWful  holder  by 

deliveiy  or  transfer  may  insert  his  own  name  in  the  blank  as  the  payee, 
and  maintain  an  action  thereon :  Hubbard  vs.  New  York  and  Harlenk 
Railroad  Company. 

Principal  and  Agent. — The  plaintiff  and  defendant  being  owners  of 
adjoining  lots,  the  ktter  built  a  wall  upon  his  lot  along  the  boundary-line 
between  them,  the  same  being  constructed  for  him  by  D.  &  C,  under 
a  written  contract.  The  defendant  furnished  the  materials  only,  but 
employed  no  workmen  and  exercised  no  control  over  them :  Held^  that  he 
was  not  liable  to  the  plaintiff  for  damages  caused  by  the  blowing  down 
of  the  wall  before  it  was  completed ;  the  relation  of  master  and  servant,  or 
principal  and  agent,  not  existing  between  the  defendant  and  those  by 
whom  the  wall  was  constructed :   Benedict  vs.  Martin. 

Alignment  for  the  Benefit  of  Creditors — Estoppel. — ^A  provision  in  an 
aasignment  for  the  benefit  of  creditors,  directing  the  payment  of  a 
ficdtious  demand  to  the  assignor's  wife,  renders  the  assignment  void,  as 
intended  to  hinder  and  delay  creditors :  American  Exchange  Bank  vs. 

Where  a  wife,  thus  provided  for  in  an  assignment  executed  by  her 
husband,  delivered  a  release  of  her  dower  in  his  real  estate,  upon  condition 
that  if  the  assignment  should  be  held  valid,  she  should  receive  the  amount 
directed  to  be  paid  to  her  by  the  assignment,  and  if  held  invalid,  that  she 
should  have  her  dower  out  of  the  proceeds,  and  the  plaintiff,  a  creditor, 
assented  to  these  terms,  and  to  a  sale  of  the  property  in  accordance 
Uierewith :  Held^  that  this  did  not  amount  to  a  ratification  of  the  assign- 
ment by  him,  or  estop  him  from  attacking  it  as  fraudulent  and  void,  and 
having  the  same  set  aside  :   Id, 

Discharge  of  Indorser ;  New  Security;  Extending  Time  of  Payment. — 
The  receipt  of  a  bill  or  note  having  time  to  run,  from  the  party  primarily 
liable  on  a  bill  or  note  then  overdue,  will  not  operate  to  discharge  an 
indorser  on  the  bill  or  note  so  overdue,  unless  there  is  an  agreement, 
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express  or  implied,  that  the  new  bill  or  draft  shall  be  in  payment  of  th» 
tbrmer,  or  extending  the  time  of  payment  in  favor  of  some  party  who  i* 
liable  thereon,  prior  to  such  indorser :    Taylor  vs.  Allen. 

If  a  new  drafl  is  taken  by  the  holder  of  a  protested  note,  as  coilateral 
to  such  note,  this  will  not  prevent  him  from  enforcing  payment  of  the 
note:   Id, 

And  if  there  is  some  evidence  that  a  draft  was  thus  taken,  the  question 
should  be  submitted  to  the  jury  whether  there  was  an  agreement  to 
extend  the  time  of  payment  on  the  protested  note,  or  whether  the  nev 
was  given  and  received  as  collateral  to  the  old  security :   Id, 

Asngnment /or  the  Benefit  of  Creditors. — A  trust  in  an  assignment  to 
pay  the  legal  and  necessary  expenses  of  the  assignees,  with  a  salary  of 
S2000  a  year  to  each,  if  that  did  not  exceed  the  allowance  made  by  law  to 
executors;  and  if  it  should  exceed  that  amount,  then  at  the  rate  so 
prescribed  for  executors,  will  not  render  the  assignment  illegal :  Ktielttn 
vs.  Wilson  et  al. 

A  trust,  requiring  the  assignees  to  pay  all  persons  who  bad  become 
bail  or  snrety  for  the  assignors,  the  amount  of  their  payments  or  HabilitieB 
as  such,  is  not  illegal :   Id. 

Yet  where  the  assignors  gave  a  preference  in  favor  of  bail  and  sureties, 
for  the  declared  object  of  effecting  a  delay  of  several  years,  by  the  opei»- 
tion  of  this  clause,  knowing  that  the  clause  would  produce  that  effect, 
and  with  the  intent  of  putting  off  creditors,  and  gaining  time  to  com- 
promise with  them :  Held,  that  the  assignment  was  void  as  against  sodi 
creditors.   Id. 

Dotoer;  Provision  hy  WiU,  when  in  Lieu-  of. — A  testator,  by  his  will, 
gave  to  his  wife  certain  articles  of  personal  property  and  one-third  of  the 
net  income  of  all  his  real  estate,  afler  payment  of  all  taxes,  assessments, 
and  interest  due  thereon,  during  her  natural  life.  Upon  her  death  the 
payments  were  to  cease,  and  the  said  one-third  of  the  net  income  was  to 
go  to  the  heirs.  The  provisions  were  not  stated  to  be  in  lieu  of  dower. 
Held,  that  the  widow  was  not  put  to  her  election  :    Tobias  vs.  Ketchum. 

What  is  a  Promissory  Note? — An  instrument  by  which  the  maker 
promises  to  pay  to  the  order  of  another  a  specified  sum,  at  the  store  of 
the  former— -or  in  goods,  on  demand,  for  value  received,  is  a  negotiahlt 
promissory  note :  Hosstatter  vs.  Wilsnn. 
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Alignment  for  Benefit  of  Crediton — Agreements  between  Debtor  and 
Creditor. — Where  creditors  of  an  insolvent  firm  entered  into  an  agreement 
with  the  latter,  by  which  they  covenanted  that  in  case  the  debtors  would 
execute  an  assignment  of  their  property  to  S.,  preferring  therein,  as  first 
class  creditors,  an  amount  not  exceeding  $60,000,  and  preferring  the 
covenantors  to  the  amount  of  fifby  cents  on  the  dollar  on  their  several 
claims,  they  would  discharge  the  debtors  from  all  liability  for  the  balance 
of  such  claims;  and  such  assignment  was  accordingly  executed;  Held^ 
that  the  agreement  and  assignment  were  to  be  constmed  as  constituting 
parts  of  one  and  the  same  transaction ;  and  that  the  assignment  was  on 
ita  face  fraudulent  and  void :  Spaulding  vs.  Strang  et  aL 

An  insolvent  debtor  cannot  do,  by  concealment,  what  he  may  not  do 
openly.  Hence,  he  cannot,  by  a  secret  bargain  with  a  portion  of  his 
creditors,  compel  them  to  agree  to  his  release  on  condition  of  his  execut- 
ing an  assignment  giving  them  preferences :  Id, 

Lex  loci  and  Lex  fori — StatiUe  of  Limitations. — The  rule  as  to  eon- 
tracts  is  that  the  lex  loci  contractus  governs,  as  to  the  nature,  validity, 
construction,  and  effect  of  the  contract,  and  the  lex  fori  as  to  the  remedy : 
Gans  et  al.  vs.  Frank  et  al. 

The  application  of  this  rule  will  dispose  of  any  defence  arising  upon  a 
statute  of  limitations  of  a  foreign  state,  where  such  statute  only  prohibits 
the  bringing  of  an  action  after  the  time  limited  in  such  state.  The  statute 
baa  no  effect  out  of  the  state,  and  is  not  violated  by  bringing  an  action  in 
another  state  or  country :  Id. 

Where  the  defendant  passed  through  this  state  more  than  six  years 
before  the  commencement  of  the  action,  but  was  only  here  temporarily, 
and  all  the  defendants  had  resided  in  Pennsylvania  since  the  cause  of 
action  accrued  \  Heldj  that  the  action  was  not  barred  by  our  statute  of 
limitations:  Id. 

If  a  debtor  comes  into  this  state  before  process  is  served  on  him,  and 
be  then  leaves  the  state  to  reside  elsewhere,  the  statute  is  not  a  bar  until, 
after  deducting  all  the  time  of  residing  abroad,  the  debtor  has  been  in 
tbis  state  for  six  years :  Id. 

Whether  the  absence  is  repeated,  or  is  one  continued  absence,  is  imma- 
terial. There  must  be  full  six  years  spent  in  this  state  to  make  our  statute 
of  limitations  a  bar :  Id. 

Principal  and  Agent. — Under  ordinary  circumstances,  an  authon^ 


Digitized  by  VjOOQIC 


686  ABSTRACTS  OF  RECENT  DECISIONS. 

giyen  by  a  partnerahip  firm  to  its  agent,  to  advance  monejs  for  the  par- 
ehase  of  uotes  or  bilk  to  be  remitted  to  the  firm,  will  not  juatifj  the  agent 
in  ooatinaing  to  make  such  adyanoee,  after  being  notified  of  a  change  ia 
the  firm  bj  the  admiaaioii  of  new  membera.  There  mnat  be  a  renewed 
authoriaatioa  by  the  new  firm :  CcUlanan  vs.  Va»  Vkck. 

But  if  the  bills  so  purohased  bj  the  agent^  after  notice  of  the  change  ia 
the  firm,  have  been  lemiUed  to  the  firm,  received  and  retained  bj  the  new 
members,  and  used  and  applied  in  their  business,  this  will  justify  the  agent 
in  inferring  that  the  authority  previously  given  by  the  old  firm  was  con- 
tinued by  the  consent  of  the  new  one ;  and  is  sufficient  to  render  the  nev 
firm  liable  for  the  amount  of  such  advances :  Jd, 

BoMks  ;  power  and  authority  of  Ccukierg. — ^The  eashier  of  a  bank  ha& 
no  power  to  make  a  contract  for  the  bank  in  his  own  name,  unless  the  cor- 
poration has  authorized  him  to  do  so  on  its  behalf,  and  with  the  intention 
that  it  should  be  bound :  Bank  o/tke  State  of  New  York  vs.  The  FcLrmer^ 
Brauck  of  tke  State  Bank  of  Ohio. 

Aeeordiogly,  where  a  eashier,  though  authorized  to  indorae,  for  the 
purpose  of  transmitting  to  other  banks  for  collection,  bills  and  notes  depo- 
sited with  his  bank  or  discounted  by  it,  had  no  special  authority  to  affix  his 
name,  or  that  of  the  bank,  for  the  purpose  of  making  the  corporai^ou 
liable  on  a  contract  of  indorsement,  but  in  order  to  &cilitate  the  coUeetian 
of  a  hill  he  indorsed  the  same  as  follows ;  "  Pay  K  Ludlow,  Can.,  or  order, 
P.  S.  CSampbell,  Gas. :"  Eeld^  that  the  bank  was  not  made  liable  as  indocser 
of  the  bill:  Id. 

Life  Inmrojnce, — One  having  an  interest  in  Uie  continuance  of  the  life 
of  another,  as  his  creditor,  may  insure  the  life  of  the  debtor,  and  the  con- 
tract for  that  purpose  will  be  valid :  RawU  vs.  The  American  Life  Inwnr- 
anoe  Company. 

The  fact  that  the  debt  is  due  io  the  creditor  as  a  member  of  a  partner- 
ship, and  from  another  firm  of  which  the  person  whose  life  is  insured  v  a 
member,  does  not  alter  the  rule :  Id. 

l£  such  a  policy  of  insurance  is  valid  in  its  inception,  the  circumstance 
that  the  statute  of  limitations  had  run  against  the  debt,  before  the  oeeur- 
iLUce  of  the  death,  will  not  affect  it :  Id. 

It  is  not  necessary  that  the  party  holding  a  policy  on  the  life  of  another 
should  have  an  insurable  interest  in  such  life,  at  the  time  of  the  death,  to 
make  the  policy  valid,  if  it  was  valid  in  ito  inception :  loL 
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A  life  policy  is  not  regarded  as  a  mere  contract  of  indemnity :  Id, 
The  omiBsioa  of  a  peison  whoee  life  is  insured  to  make  any  statement 

IB  req>ect  to  any  particnlar  bibit,  not  called  for  by  any  general  or  specifio 

question  put  to  him,  will-not  be  such  a  concealment  as  to  avoid  the  policy. 

It  is  sufficient  if  he  answers  truly  all  the  questions  put  to  him,  without 

evasion  or  concealment :  Id. 


LEGAL  MISCELLANY. 


The  recent  decision,  in  the  Exchequer  Chamber,  of  the  case  of 
Webb  vs.  Birdy  8  Jnr.  N.  S.  621,  affirming  the  decision  of  the 
Court  of  Common  Pleas,  10  C.  B.  N.  S.  269,  has  presented  one 
point  in  the  law  of  easements  in  somewhat  of  a  novel  aspect.  It 
appeared,  in  this  case,  that  the  plaintiff  was  the  owner  of  a  wind- 
mill, built  in  1829,  and  that  the  owners  of  the  mill  had  from  that 
period,  down  to  1859,  enjoyed,  as  of  right,  without  interruption 
or  molestation,  the  benefit  of  the  current  of  air  from  the  west  for 
working  his  mill.  In  that  year  and  1860,  the  defendant  built  a 
school-house  within  twenty-five  yards  of  the  plaintiff's  mill,  and 
thereby  obstructed  the  plaintiff's  mill,  by  hindering  the  currents 
of  air  which  would  otherwise  have  come  to  it  from  the  west, 
whereby  the  value  and  use  of  the  mill  had  become  materially 
deteriorated. 

The  early  reports  contain  some  dicta  in  regard  to  the  right  of 
the  owner  of  a  windmill  to  enjoy  the  free  and  unobstructed  access 
of  the  air  to  his  mill.  In  16  Vin.  Ab.  NuUance^  G.  pi.  19,  Winch, 
J.,  is  reported  to  have  said,  «  That  where  one  erected  a  house  so 
high  that  the  wind  was  stopped  from  the  windmill  in  Finsbury 
Fields,  it  was  adjudged  that  the  house  should  be  broken  down.' 
The  same  principle  is  declared  in  2  Roll.  Ab.  704.  See  also 
Goodman  vs.  Gorej  Godb.  189. 

In  the  case  of  Webb  vs.  Bird^  in  the  Common  Bench,  Willes,  J., 
took  a  distinction  between  mills  where  the  lord  of  the  manor  may 
compel  all  the  residents  within  the  manor  to  grind  at  his  mill,  and 
ordinary  mills,  where  no  such  prescriptive  right  exists,  and  argued 
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that  the  early  cases  in  regard  to  windmills  might  be  explainable 
on  some  such  grounds.  The  Exchequer  Chamber  did  not  regard 
these  old  cases  as  being  of  much  authority  in  regard  to  the  ques- 
tion before  them,  being  very  briefly  reported  and  amounting  to 
little  more  than  dicta. 

That  court  held,  that  the  time  of  prescriptive  right  not  existing 
in  the  case,  and  no  presumption  of  grant  arising,  inasmuch  as  such 
presumption  could  only  arise  from  long-continued  enjoyoienty  where 
the  person  against  whom  the  claim  is  asserted  might  hare  inter- 
posed to  prevent  or  hinder  the  exercise  of  the  right  claimed,  which, 
it  would  be  idle  to  pretend,  could  have  been  done  in  any  case  like 
the  present,  without  resort  to  such  expensive  complications  as  to 
bring  in  question  the  entire  sanity  of  the  person  resorting  to  any 
such  expedients,  for  any  such  purpose,  it  could  not  be  fairly  said 
the  plaintiffs  had  acquired  any  such  interest  in  the  currents  of  air, 
as  to  maintain  an  action  for  their  obstruction.  Moore  vs.  Itawwomj 
8  B.  &  Cr.  332,  839 ;  Chasemore  vs.  Biehards,  7  Ho.  Lds.  Ca& 
349,  370. 

The  decision  of  the  English  courts,  in  regard  to  this  novel 
question,  is  highly  commended  in  a  leading  article  in  the  Londoa 
Jurist,  August  9,  1862,  for  its  consonance  with  good  sense  and 
sound  judgment.  We  should  certainly  not  feel  disposed  to  dissent 
from  this  comment,  and  we  will  add  that,  in  our  judgment,  the  lav 
of  England,  in  regard  to  presumptive  rights  growing  out  of  unin- 
terrupted use,  has  been  very  imperfectly  comprehended,  and  very 
poorly  set  forth  in  many  of  the  decisions  and  much  of  the  judicial 
and  juridical  commentary,  produced  upon  this  side  of  the  Atlantic 
As  we  have  here  no  strictly  prescriptive  rights,  and  very  little 
upon  which  to  base  any  presumption  of  grant,  in  regard  to  merely 
incorporeal  interests,  it  is  not  wonderful  that  we  should  meet  some 
indcfiniteness  of  application  in  regard  to  questions  involved  in 
such  inquiries.  We  have,  therefore,  presented  this  brief  outline 
of  the  decision  of  Webb  vs.  Sird^  inasmuch  as  it  tends  very  cleariy 
to  illustrate  the  true  basis  of  all  presumption  of  grant  growing  oat 
of  mere  use,  without  obstruction  or  contradiction,  viz.,  the  acqui- 
escence of  the  adversary  in  such  use.  I.  F.  B. 
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JhOUT   07   FiBB    I2I8U&ANOK   DkCXSIONS   IN   THK   COUBTS    07   GbEAT   BbITAXN   AND 

KoBTH  Ambbioa.     By  H.  A.  Littleton  and  J.  S.  Blatchlby.     Dubuque,  1802. 

This  is  a  ver}'  useful  and  well  prepared  work  of  its  kind.  It  include'^ 
tbstraots,  it  is  s bated,  of  all  the  reported  decisions  on  the  subject  in  this 
coontrj,  in  England,  and  the  British  Provinces.  It  also  contains  a  num- 
ber of  yaluable  manuscript  cases.  The  authorities  are  carefully  and  aocu« 
ntely  digested,  so  far  as  we  can  judge  from  the  examination  which  we 
haye  made.  The  titles  or  subdivisions  are,  on  the  whole,  well  chosen  for 
practical  purposes ;  though  if  the  work  had  been  intended  for  professional 
readers  alone,  a  more  logical  analysis  would  have  been  required.  Any 
apparent  defects  in  this  respect,  however,  are  substantially  corrected  by 
the  index,  and  by  subreferences  between  the  different  titles.  We  can, 
therefore,  very  willingly  recommend  the  book,  which  occupies  quite  a  new 
g;iound,  to  our  subscribers. 

While,  however,  we  acknowledge  its  merits,  we  must  regret  that  the 
time  and  care  bestowed  upon  this  volume  had  not  rather  been  employed 
In  the  preparation  of  a  regular  treatise  on  the  subject,  which  is  very  much 
needed.  We  confess  to  a  great  prejudice  against  digests,  at  least  for 
^neral  use.  They  are  all  very  well  in  a  lawyer's  library,  to  economise, 
though  not  to  dispense  with,  his  own  time  and  labor.  But  for  any  other 
purpose  they  are  blind  guides.  Especially  are  they  dangerous  to  those 
(emi-professional  persons  who,  like  insurance  agents  and  officers  of  insur- 
ince  companies,  have  frequent  need  for  legal  instruction  on  points  con- 
lected  with  their  business.  Such  persons  are  more  apt  to  be  misled  than 
^lightened  by  isolated  abstracts  of  decisions.  Even  a  well  trained  lawyer 
irould  risk  much,  if  he  attempted  to  acquire  his  knowledge  of  a  specia. 
(abject  from  such  a  source.  Indeed,  a  thorough  acquaintance  with  the 
>rinciples  of  law,  not  merely  on  the  special  subject  but  on  all  cognate  sub- 
jects, is  necessary  to  enable  any  one  to  understand  and  apply  correctly 
lecided  cases,  even  when  reported  at  length  with  the  ratio  decidendi  set 
mt  in  full.  No  moro  fake  or  hurtful  notion  exists  in  the  public  mind 
Jian  that  which  supposes  legal  science  to  consist  in  congeries  of  prece- 
lents.  These  are  only  its  accidents;  its  essential  force  lies  above  and 
>e7ond  them.  It  would  be  as  reasonable  to  suppose  that  a  knowledge  of 
nedicine  oould  be  picked  up  from  a  collection  of  clinical  cases,  as  that 
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a  knowledge  of  law  could  be  picked  np  from  a  collection  of  l^al  deei- 
sions. 

We  do  not  mean,  as  we  have  already  said,  to  detract,  by  these  observa- 
tions, from  the  value  of  Messrs.  Littleton  &  Blatcble/s  work.  It  baa  b» 
proper  place,  wbiob  it  will  worthily  fill.  We  only  wish  to  enter  our  pro- 
test, as  we  have  always  done  before,  against  tbe  ose  of  books  of  this 
character  by  those  who  have  not  had  any  regular  legal  education.  It  ii 
a  constant  incentive  to  litigation;  for  it  adds  the  disputes  of  eeioiisli 
to  the  controversies  of  the  learned.  It  is  &r  better  for  business  men,  if 
they  wish  to  become  their  own  lawyers,  to  be  guided  by  their  unaided 
common  sense,  which  will,  in  most  cases,  bring  them  out  right,  tbaa  to 
attempt  to  reason  fix>m  law  books,  which  will,  in  most  cases,  lead  then 
astray.  H.  W. 

RVPORTB   OF  CaBXB  IN  LaW  AND  EqUITT,  DKTISMINBI)  IN  THB   SUPSSMl  Coi?XT  Ct 

TBI  St  ATI  or  Iowa.    By  Thos.  P.  Withsow,  Reporter.    VoL  IV.,  beiag  TaL 
XII.  of  the  Series.     Des  Moines :  Mills,  Brothers.     1862. 

We  have  here  the  fourth  volume  of  Mr.  Withrow's  Reports.  In  oor 
judgment  it  is  great  praise,  and  well  deserved  by  Mr.  W.,  and,  we  are 
sorry  to  say,  not  always  by  others,  that  every  page  of  hb  reports  bean 
testimony  to  his  laborious  and  faithful  devotion  to  the  work  committed  to 
his  care,  in  preparing  for  publication  the  decisions  of  the  highest  judicial 
tribunal  of  a  sovereign  state.  It  is  a  trust  of  no  small  significance,  aad 
one  which  is  not  only  to  affect  the  present,  but  all  future  dwellers  within 
its  dominions.  And  any  man  not  fully  impressed  with  the  grave  respon- 
sibility of  the  charge,  is  certainly  not  fitted  to  undertake  or  to  discharge  it 

It  is  painful  to  see  how  much  of  the  law-book  making  of  the  oountijii 
disfigured,  not  to  say  disgraced,  by  the  penny  saving  and  labor  saving,  not 
to  the  reader,  but  to  the  writer,  everywhere  apparent  upon  it.  The  kwe 
of  ease,  and  the  love  of  money,  seem  to  have  eaten  out  the  life  and  the 
heart  of  this  great  empire;  and  law  books,  even,  have,  in  too  many  instances, 
become  a  sham  and  a  shadow  in  everything  but  the  price.  There  is  ee^ 
tainly  quite  too  much  of  this  apparent  in  by  far  the  largest  proporti(m  of 
our  state  reports.  From  any  suspicion  of  this  fault,  not  to  say  crime,  we 
are  glad  to  be  able  to  fully  acquit  Mr.  Withrow. 

It  is  saying  all  we  need  say  in  praise  of  this  volume,  that  it  fully  sot' 
tains  the  established  credit  of  its  predecessors.  I.  F.  B. 
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THE  HOMESTEAD  EXEMPTION. 

Owing  to  the  continaed  and  augmenting  pressure  of  the  financial 
iTulsion  which  commenced  in  the  year  1857,  questions  relating  to 
[OMBSTBAD  EXEMPTIONS  are  constantly  arising  in  the  courts  of 
lose  states  where  laws  of  this  character  exist.  Many  of  these 
lestions  are  equally  novel,  important  and  difficult.  Statutes 
tempting  Homesteads  from  judicial  sale  now  exist  in  perhaps  a 
ajority  of  the  states.^  In  a  number  of  the  states  such  exemption 
10  been  made  the  subject  of  express  Constitutional  proTision.' 
he  main  object  of  the  laws,  whether  statutory  or  constitutional,  is 

aD  cases  the  same.  The  leading  ideas  and  general  features  of 
irious  statutes  are  not  substantially  dissimilar..  But  the  amount 
lempted,  both  as  to  value  and  quantity ^  the  manner  of  arriring 

and  subjecting  to  sale  the  excess,  with  many  other  minor  and 
bordinate  details  are  not  precisely  alike  in  scarcely  any  two  of 
e  states*    Many  of  the  statutes  are  crude,  defectiye  and  imper- 

I  AiMBg  oUkcvv  fai  OUo,  niiiioit,  New  York,  WisoMsiii,  MAMaohmeUs,  TezM, 
iat^  CSaUforaia,  MiehigMi,  New  HMipakire,  Iowa,  Vennonty  Md,  in  a  qvaliied 
aacr,  ia  Bfiffiaiippi,  PenasjlTui!*,  IndUna  and  Lonisiana. 
'  Texas,  Wieeoniin,  Indiana  and  California. 
Vol.  10.— 41 
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feet, — a  fact  always  noticed  and  frequently  deprecated  by  judges 
whose  perplexing  daty  it  has  been  to  construe  and  apply  them. 
Holden  vs.  Pinney^  6  Cal.  285;  Helfenstein  vs.  Q-ore^  3  Iowa  287; 
Keye$  vs.  Eill,  80  Verm.  767. 

The  decisions,  as  will  presently  be  seen,  even  when  made  under 
statutes  whose  provisions  were  substantially  the  same,  are  more 
than  usually  inharmonious.  This  is  attributable  in  part,  doubtless, 
to  the  novelty  of  the  questions  presented,  for  in  most  of  the  states 
where  such  statutes  now  exist,  the  policy  of  exempting  homesteads 
was  not  adopted  until  comparatively  a  recent  date.  It  is  also  to 
be  ascribed  in  part,  no  doubt,  to  the  intricate  character  of  many 
of  the  questions  presented  for  adjudication;  for  in  every  depart- 
menti  of  the  law  there  are  and  will  ever  continue  to  be  questions  so 
nearly  poised  that  it  is  vain  to  expect  an  entire  concurrence  of  pro- 
fessional or  judicial  opinion.  While  this  is  so,  I  am,  after  a  pretty 
thorough  examination  of  the  various  statutes  and  decisions,  fuDy 
convinced  that  much  of  the  conflict  would  have  been  avoided,  if  the 
courts  had  been  more  fully  aware  of  the  decisions  of  sister  courts 
in  other  states. 

Although  the  title — Homestead — had  no  place  in  the  Reports 
until  about  ten  years  since,  and  none  in  the  Digests  until  abovt 
six  years  ago,  so  many  decisions  have  since  been  made,  that  I 
believe  it  to  be  practicable  to  classify  them,  and  to  deduce  from 
them  (in  some  instances  not  without  uncertainty  and  doubt,  to  be 
sure,)  many  general  principles.  I  am  not  aware  that  such  a  task 
has  before,  at  least  to  any  considerable  extent,  been  attempted.  1 
have  aimed  constantly  to  keep  in  view  the  influence  ani  operation 
of  special  statutes  and  particular  phraseology,  and  when  the  ded- 
sions  have  turned  upon  these,  the  circumstance  has  been  carefully 
noted. 

In  all  the  statutes  which  have  come  under  my  observation,  the 
txt^nt  of  the  ground  of  the  homestead  or  the  value  is  limited; 
sometimes  there  is  a  limitation  in  both  of  these  respects.  There  is 
usually  a  restriction  as  to  alienation;  the  husband,  if  married, 
being  prohibited  from  selling  or  conveying  the  homestead,  unlesi 
the  wife  concurs  in  and  signs  the  conveyance.     The  substance 
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these  and  other  particulars  of  the  Acts  of  some  of  the  States  is 
briefly  given  in  the  note.^    With  this  before  us  we  shall  the  better 

1  Ohio. — Act  passed  March  28,  1850.  Exempts  *'  from  sale  on  any  execution  on 
any  judgment  or  decree  the  family  homestead  of  each  head  of  a  family  to  the  extent 
of  $500  in  value."  ({  1.)  Provides  for  homestead  rights  in  leased  estates,  (j  5.) 
Mortgage  executed  by  husband  alone  does  not  affect  right  of  wife  or  family.  ({  9.) 
Swan's  St.  pp.  711,  712. 

Illinois. — Act  passed  February  11,  1851.  B.  St.  p.  650.  Exempts  "from  levy 
and  forced  sale  under  execution,  the  lot  of  ground  and  buildings  thereon,  occupied 
as  a  residence  and  owned  by  the  debtor,  being  a  householder  and  haying  a  family, 
to  the  extent  in  value  of  $1000."  *»«»««  No  release  or  waiver  of  such  exemption 
shall  be  valid,  unless  in  writing,  subscribed  by  the  householder  and  acknowledged 
like  deeds,"  &o.   ({1.) 

Nbw  Tobk.— Act  passed  April  10,  1850.  R.  St.  615.  Substantially  and  almost 
literally  like  the  Illinois  statute  above.  The  act  requires  the  deed  to  the  party,  or 
the  '*  Homestead  Exemption  Book,"  to  show  that  the  property  is  a  homestead,  to 
entitle  it  to  exemption.     The  Illinois  statute  does  not  so  require. 

Wisconsin. — The  constitution  requires  the  legislature  to  provide  *' wholesome 
1kv8,  exempting  a  reasonable  amount  of  property  from  seiiure  or  sale"  for  future 
debts.  **  A  homestead"  not  exceeding  forty  acres  in  the  country,  used  for  agricul- 
tural purposes,  or  not  exceeding  one-quarter  of  an  acre  in  a  town  or  city,  <*  and  the 
dwelling-house  owned  and  occupied  by  any  resident  of  the  state,  shall  not  be  snb- 
jecl  to  forced  sale  on  execution."  {  23,  R.  St.  pp.  785,  798.  A  deed  or  mortgage 
ef  the  homestead  '*  shall  not  be  valid  without  the  signature  of  the  wife,"  &c.  After- 
wards the  Act  of  May  17,  1858,  provided  that  the  owner  might  remove  ft^m,  or 
•ell  or  convey,  the  homestead,  without  making  it  liable.  And  that  no  judgment, 
in  either  Federal  or  siaie  courts,  shall  be  a  lien  on  the  homestead.  No  limit  as  to 
▼alne  of  homestead. 

Mabsaohusbtts. — Exempts  **  from  attachment,  levy  on  execution  and  sale  for 
debts"  the  homestead,  whether  possessed  by  lease  or  otherwise,  to  the  extent  of 
^800.  Wife  must  join  in  any  conveyance  or  release  in  the  same  manner  as  she 
Joins  in  releasing  dower.  If  the  parties  are  interested  partition  may  be  had.  (18 
Gray  21 ;  2  Id.  38S.) 

Indiana. — Similar  constitutional  provision  to  Wisconsin.  The  legislature  under 
this  have  exempted  (Act  of  February  17,  1852,  R.  St.,  vol.  ii.,  p.  887)  property  to 
cbe  amount  of  $300.  It  may  be  real  or  personal,  or  both,  at  debtor's  election.  If 
real  property,  no  "  mortgage  or  sale  is  valid,  unless  acknowledged  by  the  wifiS' 
in  due  form  of  law."  (9  Ind.  109.)  Property  to  exempt  from  execution  only  ia 
actions  upon  contracts.   9  Ind.  196. 

PxNNtTLTANiA.— Qua«t  homestesd  act.  (Act  of  April  9,  1849,  Dunlop's  Law». 
p.  1088.)  While  the  act  does  not  mention  homestead,  it  exempts  <*from  levy  andi 
property  owned  by  or  in  possession  of  the  debtor,  to  the  extent  of  $800 ;."  and 
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appreciate  tie  exact  force  and  yalne  of  the  decisionB  to  be  cited 
from  those  states. 

the  defendant  may  elect  to  retain  the  amount  m  real  ettate,     [When  he  may  elect, 
&c.,  4  Harris  SCO;  6  Id.  807 ;  11  Id.  810.     How  waiyed.   12  Id.  426.] 

TsXAB. — Constitution  provides  "that  the  homestead"  (defining  extent  and  Taloe^ 
***  shall  not  be  subject  to  forced  sale  for  debts  hereafter  contracted."  "  Nor  shall 
the  owner,  if  a  married  man,  alien  the  same,  unless  by  the  consent  of  hia  wife,  ia 
such  manner  as  the  legislature  shall  point  out." 

Nsw  HAMPsni&B. — ^Act  of  July  4,  1861,  exempts  "  the  fkmtly  homestead  of  ths 
head  of  each  family  to  the  yalue  of  $500 ;"  declares  it  "  not  to  be  assets  while 
occupied  by  widow  or  any  of  the  minor  children,"  and  that  no  release  or  wuTer 
shall  be  Talid,unle8s  executed  by  husband  and  wife ;  if  the  wife  be  dead  and  then 
are  minor  children,  the  consent  of  the  judge  of  probate  must  be  had,  &c. 

Mississippi. — Act  of  22d  January,  1841,  exempts  to  every  white  eitiaen,  being 
the  head  of  a  family  one  hundred  and  sixty  acra  of  land.  Laws,  1841,  p  11 S.  Nor 
is  such  land  assets  for  the  payment  of  debts.  Morrwm  ts.  MeDanidl^  80  Miss.  211 

Miohiqan. — Law  prorides  **that  a  homestead  not  to  exceed  forty  acres,  or  one 
lot  in  town  not  to  exceed  in  value  $1600,  and  the  dwelling-house  thereon,  &«.« 
owned  and  occopied,  shall  not  be  subject  to  forced  sale  on  execution."  Act  of  25 
March,  1848,  and  New  Const,  art.  XVI.  f  1. 

No  mortgage  or  alienation  is  valid  without  the  signature  of  the  wife. 

Maivs. — Exempts  (Act  1860)  lands  and  buildings  not  exceeding  $600  in  vahifc 
Must  file  certificate  with  register  of  deeds  in  order  to  claim  the  exemption. 

Iowa. — Code  of  1851  exempts  "  from  judicial  sale  the  homestead  of  every  head 
of  a  family.  Widow  or  widower,  though  without  children,  deemed  head  of  family, 
while  continuing  to  occupy.  A  conveyance  by  owner,  if  married,  is  of  no  validity 
unless  the  husband  and  wife  concur  in  and  sign  such  conveyance." 

It  is  made  liable  for  taxes,  mechanics*  liens,  and  prior  debts,  and  debts  created 
prior  to  the  acquisition  of  the  homestead.  **  The  homestead  most  embrace  the 
house  used  as  a  home  by  the  owner  thereof."  If  he  has  two  or  more,  he  imj 
select  which  he  will  retain  as  a  homestead.  Tracts  of  land  **mu8t  be  contiguoes, 
unless  they  are  habitually  and  in  good  faith  used  as  part  of  the  same  homestesd.' 
No  limit  as  to  value,  but  only  to  extent.  Failure  to  record  in  **  Homestead  Boek,* 
does  not  make  it  liable. 

Caliporkia. — By  section  16  of  the  constitution  it  is  provided,  that  **t]ie  Icgi^ 
lature  shall  protect  by  law  fVom  forced  sale  a  certain  portion  of  the  homestear*  sm 
other  property  of  all  heads  of  families." 

The  act  of  the  legislature  requires  the  homestead  to  consist  of  a  certain  \An^ 
of  land  with  the  dwelling-house,  &c.,  not  exceeding  in  value  $6000. 

Lovisiava.— Act  of  March  17,  1862,  entitled  <*An  act  to  provide  a  homestead 
for  the  widow  and  children  of  deceased  persons."  The  act  gives  to  neeeesitees 
widows  and  children  the  preferred  right  to  $1000  out  of  the  estate  of  the 
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The  subject  will  be  treated  under  the  following  arrangement  :•— 
I. — Object  of  the  Hombbtkad  Exemption,  and  Rules  of 

Construction. 
II. — Legal  Attributes  of  a  Homestead — Nature  and  Ex- 
tent OF  Right. 
III. — The  Homestead  Right— how  Parted  with  or  Lost: — 

1.  Py  Voluntary  Sale  and  Conveyance: 

2.  By  Judicial  Sale  under  Mortgage: 
8.  By  total  and  absolute  Abandonment. 

TV. — Whether  a  Judgment  is  a  Lien  upon  the  Homestead. 
V. — Homestead  Right  subordinate  to  Vendor's  Claim  for 
Purchase-Money,  &c. 

'  I. — Object  of  the  Homestead  Exemption  and  Rules  of  Con- 
struction.— The  object  of  all  rules  or  maxims  of  interpretation 
is  to  discover  the  true  intent  and  meaning  of  a  law  or  constitution. 
When  the  words  are  explicit  and  unambiguous  they,  of  course, 
are  to  govern.  If  doubt  exists  recourse  must  be  had  to  the  occa- 
sion and  necessity  of  the  provision,  the  mischief  felt,  and  the 
remedy  had  in  view  by  the  law-making  power.  When  the  inten- 
tion thus  collected  is  clearly  ascertained  it  will  be  followed,  though 
contrary  to  the  letter  of  the  statute.  This  principle  finds  an  ap- 
propriate illustration  in  a  case  decided  under  a  statute  similar  in 
character  to  those  we  are  now  discussing.  Thus,  where  *the  act 
exempted  "all  sheep  to  the  number  of  ten  with  their  fleeces,"  &c., 

VEBMOXt.— Aot  declares  that  •*  if  any  head  of  a  tunilj  shall  decease,  leaviog  a 
widow,  his  homestead,  to  the  yalue  of  $600,  shall  wholly  pass  to  his  widow  and 
children  without  being  subject  to  the  payment  of  the  debts  of  the  deceased,  unless 
specially  chargeable  thereon,"  &o.   ({  4.) 

Exempts  homestead  and  yearly  products  in  fevor  of  the  hoasekeeper  or  head  of 
a  fiamily. 

Shall  not  be  alienated  or  encumbered,  except  by  the  joint  deed  of  the  hnsbana 
•ad  wife,  executed  and  acknowledged  by  her,  the  same  as  if  it  was  real  esUte  to 
which  she  holds  the  title. 

Oboboia. — Acts  of  1841  and  1848,  exempt  fifty  acres  of  land  to  each  white 
citizen  of  the  state,  and  five  additional  acres  for  each  child  under  the  age  of 
fifteen.  Both  husband  and  wife  must  join  in  conyeying.  Act  does  not  protect 
property  from  judgments  founded  on  torts.   Davit  ts.  Een$m,  29  Geo.  84& 
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it  was  held  that  the  intent  was  to  secure  to  the  family  wool  eqioal 
in  amount  to  that  grown  on  a  given  number  of  sheep,  though  the 
debtor  should  not  be  the  owner  of  the  sheep.  Hall  vs.  Penney^  11 
Wend.  44.  So  where  the  statute  exempted  <«one  cow  and  one 
BwinCy'  the  question  was  made  that  after  the  animal  was  slangh- 
tered  and  packed  away  for  use  it  was  no  longer  a  tunney  and!, 
therefore,  not  exempt.  But  the  Supreme  Court  of  Massachusetts 
very  properly  held  otherwise,  observing  that  "  the  statute  tntended 
the  sustenance  of  a  poor  family,'*  and  is  to  be  sensibly  construe^ 
in  view  of  the  objects  aimed  at.  G-ibson  vs.  Jenney^  16  Mass.  205; 
Simonds  vs.  PowerSy  28  Verm.  355 ;  Johnson  vs.  Michardfon,  33 
Miss.  465. 

The  statement  of  this  elementary  principle  of  construction,  and 
these  illustrations  of  its  application,  sufficiently  show  the  import- 
ance, in  the  construction  and  application  of  homestead  laws,  of 
keeping  in  constant  view  the  object  and  desigtf  of  the  legislature 
in  their  enactment. 

The  homestead  policy  has  been  characterized  by  the  courts  as 
"beneficent,"  (4  Cal.  28,  26,)  "liberal,  wise,  and  benevolent,"  (1 
Iowa  441,  512,)  "humane  in  its  character,"  &c.  (28  Verm.  674.) 
The  leading  object  of  the  homestead  exemption  is,  of  course,  to 
protect  and  preserve  the  homej — a  home  not  for  the  husband  alone, 
but  for  him  and  his  wife  and  children.  Floyd  vs.  Jlfomr,  1  Iowa 
512 ;  6  Id.  80.  "  A  place  where  they  may  live  in  society  beyond 
the  reach  of  financial  misfortune  and  the  demands  of  creditors.** 
Per  Baldwin,  J.,  in  Parsons  vs.  Livingston  et  al.y  11  Iowa  106. 
Beecher  vs.  Baldy,  7  Mich.  606;  Robinson  vs.  Tftfey,  15  N.  T. 
492.  The  beneficent  provisions  of  the  law  are  especially  designed 
to  guard  the  wife  and  children  against  the  neglect,  the  misfortunes, 
and  improvidence  of  the  father  and  husband.  Cook  vs.  MeChrigtiiin^ 
i  Cal.  28,  26 ;  North  vs.  Shearn,  15  Texas  176 ;  Wood  vs.  Wheeler,  7 
Id.  13,  20 ;  Keyes  vs.  Hill,  80  Verm.  759.  And  the  children^  equally 
with  the  wife,  are  within  the  benefits  designed  to  be  conferred  by 
the  statute.  Ides  vs.  De  Diablar,  12  Cal.  327  ;  Dickson  vs.  C%ani, 
6  Iowa  80 ;  Norris  vs.  Moulton^  84  N.  H.  892 ;  Johnson  vs.  Biek- 
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ardson,  83  Miss.  464 ;  Walters  vs.  The  PeopUy  21  111.  178 ;  Van- 
want  vs.  Vamant,  23  111.  586. 

The  homestead  policy  has  also  a  political  bearing ;  and  in  this 
view  it  has  a  broader  range  and  other  objects  than  the  mere 
frecurity  of  the  husband  and  children  against  want.  <«  The  design/' 
says  the  Supreme  Court  of  Texas,  "is  to  protect  citizens  and 
families  not  simply  from  destitution,  but  to  cherish  those  feelings 
of  independence  so  essential  to  the  maintenance  of  free  institu- 
tions.'* Franklin  vs.  Coffee^  18  Texas  418.  The  same  idea  was 
years  before  expressed  and  enforced  by  one  of  the  most  sagacious 
and  able  of  American  statesman.  Advocating,  in  1829,  in  the 
United  States  Senate,  the  adoption  of  a  general  homestead  policy, 
Colonel  Benton  said : — "  Tenantry  is  unfavorable  to  freedom.  It 
lays  the  foundation  for  separate  orders  in  society,  annihilates  the 
love  of  country,  and  weakens  the  spirit  of  independence.  The 
tenant  has,  in  fact,  no  country,  no  hearth,  no  domestic  altar,  no 
household  god.  The  freeholder,  on  the  contrary,  is  the  natural 
supporter  of  a  free  government ;  and  it  should  be  the  policy  of 
republics  to  multiply  their  freeholders,  as  it  is  the  policy  of 
monarchies  to  multiply  tenants."  (1  Thirty  Years'  View,  pp.  108, 
104.) 

It  is  not  to  be  doubted  that  a  large  proportion  of  our  wonderful 
national  growth  and  prosperity  ip  directly  attributable  to  the  fact 
that  so  much  of  the  land  is  owned  in  fee  simple,  and  that  the  great 
mass  of  farmers  cultivate  it  as  owners  and  not  as  tenants.  They 
have  therefore  happily  been  spared  from  knowing  and  feeling  the 
deep  and  exhaustive  meaning,  the  o'erfraught  and  painful  signi- 
ficance of  the  words  Dis'^ress  and  Rent. 

There  is  some  wai\t  af  agreement  among  the  authorities  as  to 
whether  statutes  of  exemption  should  be  strictlt/  or  liberally  con- 
strued. By  some  courts  it  is  considered  that  statutes  of  this  cha- 
racter are  not  remedial  in  their  nature,  and  being  in  derogation 
of  the  common  law,  are  not  entitled  to  a  liberal  construction.  Ru€ 
vs.  AUer,  5  Denio  119 ;  Allen  vs.  Cooh^  26  Barb.  874.  But  the 
prevaiiinjf  opinion  is  that,  in  view  of  their  benevolent  and  humane 
cba^9>^tar,  they  are  entitled  to  be  liberally  viewed  by  the  courts. 
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HoiU  VS.  Webb,  86  N,  H.  166 ;  True  vs.  MorrtU,  28  Verm.  674; 
Charless  vs.  Lamber^oUy  1  Iowa  441.  And  are  remedial  in  their 
nature :  Deere  vs.  Chapman^  25  III.  610 ;  Biehardeon  vs.  Buntdlj 
10  Met.  507;  22  Conn.  888;  21  111.  44;  EM  vs.  JbAiWim,  29 
Penn.  St.  R.  863. 

The  question,  however,  whether  they  shall  be  liberally  or  rigidly 
interpreted  is  not  of  much  practical  importance.     They  should  be  ' 
sensibly  construed,  with  a  view  to  secure  the  object  aimed  at  thdr  ! 
enactment.    Gibson  vs.  Jennejfy  15  Mass.  205. 

Indeed,  <«  the  current  of  authority  at  the  present  day,'*  nji  : 
Mr.  Justice  Bbonson,  <«  is  in  favor  of  reading  statutes  according  to 
the  most  natural  and  obvious  import  of  the  language,  without  resort- 
ing to  subtle  or  forced  constructions  for  the  purpose  either  of 
limiting  or  extending  their  operation.  Courts  cannot  correct  wbst 
they  may  deem  excesses  or  omissions  in  legislation."  WaUnn. 
Harrisj  20  Wend.  662.  See,  also,  observations  of  BbdfielB,  G. 
J.,  in  Howe  vs.  Adams,  28  Verm.  548. 

In  connection  with  the  foregoing,  the  further  thought  mtutk 
borne  in  mind,  that  the  homestead  exemption  is  created  by,  tod 
is  based  wholly  upon  statute  law,  or  constitutional  provision.  It 
hence  results  that  the  party  claiming  the  right  or  privilege  most 
accept  of  it,  if  at  all,  under  just  the  qualifications  and  conditioai^ 
neither  fewer  or  different,  under  which  the  law  gives  it.  And 
whether  he  asserts  this  right  as  a  plaintiff,  or  maintains  it  as  t 
defendant,  he  must,  by  his  pleadings  and  proof,  bring  his  caM 
within  the  provisions  of  the  law.^  Helfenstein  vs.  Qortj  8  Iowa 
287 ;  1  Id.  441 ;  Beecher  vs.  Baldy,  7  Mich.  501 ;  WdlUrt  n. 
The  People,  18  111.  194  ;  Kitohell  vs.  Burgmn,  21  111.  44.  Or  at 
least  «« within  the  spirit  and  equity  of  the  act."  Per  Bbnnett,  J.. 
in  True  vs.  Morrill,  28  Verm.  674. 

1  Thus,  where  the  statute  giyes  a  homestead,  provided  it  does  not  exeeed  a  spcci* 
fied  value,  if  the  property  when  reduced  to  the  smallest  quantity,  such  as  chi 
dwoUing-houRe  and  appurtenances  exceeds  such  yalue,  it  is  not  exempt.  Bdfm- 
steir.  T9.  Gore^  tuprd.  Cited  and  approved :  Beecher  vs.  BcUdy,  7  Mieh.  500.  Aai 
while  it  is  competent  for  the  legislature,  in  such  case,  to  exempt  something  oai  ^ 
It.  or  in  lieu  of  it,  as  an  equivalent  in  value,  it  is  a  matter  of  le^lation,  uid  ui 
of  judicial  dinoretion,  to  say  what  the  equivalent  shall  be.    Id. 
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Some  of  the  statutes  require  the  defendant  to  take  certain  steps 
to  obtain  the  benefit  of  the  exemption.  When  this  is  the  case,  the 
requirements  of  the  statute  must  be  pursued  before  levy,  or  at 
least  before  sale,  or  conveyance  by  the  husband.  Manning  vs. 
Dove,  10  Rich.  S.  C.  (Law)  395 ;  Frierson  vs.  We^hery,  11  Id.  868 : 
Slanker  vs.  Beardsly,  9  Ohio  St.  589 ;  Eelfenstein  vs.  Gore,  8 
Iowa  292 ;  People  vs.  Plumsted,  2  Mich.  (Gibbs)  469 ;  Frost  vs. 
Shate,  8  Ohio  St.  270 ;  Clark  vs.  PoUer,  15  Gray  21 ;  Lawton  vs. 
Brucey  89  Maine  484;  Pinkerton  vs.  Tumlinj  22  Geo.  165; 
Bersehfeldt  vs.  O-eorge,  6  Mich.  456 ;  7  Id.  510 ;  Line's  Appeal, 
2  Grant's  Cases  197.  And  the  wife  and  children  are,  in  such  case, 
affected  by  the  failure  or  default  of  the  head  of  the  family  to  do 
what  the  statute  requires.  Davenport  vs.  Alston,  14  Georgia  271 ; 
Grow  vs.  Whitffforth,  20  Id.  88 ;  Tadlock  vs.  Fceles,  20  Texas 
782;  Brewer  vs.  Wall,  28  Id.  589;  Getzler  vs.  Saroni,  18  111. 
518 ;  Simpson  vs.  Simpson,  80  Ala.  225.  When  such  is  the  re- 
quirement of  the  statute,  there  must  be  not  only  ownership  and 
occupation,  but  a  selection  of  the  premises  as  a  homestead.  People 
V8.  Plumsted,  supra.  See,  also,  Beecher  vs.  Baldy,  7  Mich.  508, 
505.  But  such  selection,  unless  the  statute  so  requires,  need  not 
be  in  writing.  Id.  Nor  need  it  be  recorded  if  the  law  does  not 
BO  provide.  Cook  vs.  McOhristian,  4  Gal.  28,  26 ;  Reynolds  vs. 
Pixley,  6  Oal.  165. 

II. — Legal  Attributes  op  a  Homestead  —  Nature  and 
Extent  of  Right. — A  homestead  is  a  house  used  as  a  home, 
together  with  the  prescribed  quantity  of  land  on  which  the  house 
18  situated.  The  word  home  is  to  have  its  ordinary  and  usual 
signification.  ^^Stethe  or  sted  betokeneth,"  says  Lord  Coke, 
«<  properly  the  bank  of  a  river,  and  in  many  places  a  place.'*  Co. 
ijitt.  4, 6.  Homestead  therefore  means  the  home-place.^  Richard- 
bON,  C.  J.,  7  N.  H.  245 ;  89  Id.  488. 

>  The  term  **  homesteAd"  does  not  necessarily  imply  all  those  parcels  of  lantl 
which  may  adjoin.  7  N.  H.  245.  Nor  does  it  apply  to  leased  property,  though  it 
wjdiiolns  premises  used  as  a  homestead,  when  such  leased  properiy  is  occupied  by 
tenants  and  was  neyer  occupied  as  a  home  by  the  owner.  And  property  thus 
leased  constitutes  no  part  of  the  homestead  eTen  though  the  homestead  proper 
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«  The  homestead  is  the  dwelling-place  of  the  family  where  thej 
permanently  reside/'  Cook  vs.  McChristian^  4  Gal.  26.  In  genenl 
it  may  be  said  that  to  constitute  a  homestead  there  must  be  aettui 
occupation  and  use  of  the  premises  as  a  home  by  the  familjf.  Th^ 
jiremises  must  be  appropriated,  dedicated  or  used  for  the  purpose 
designated  by  the  law,  to  wit :  as  a  '<  home" — a  place  to  abide  and 
reside  in — a  place  for  the  family.  This  use  must  be  actual  and 
not  constructive.  It  may  be  laid  down  as  a  general  rale  that  tbe 
premises  do  not  become  impressed  with  the  legal  character  of  a 
homestead  until  actual  residence  and  occupation  by  the  family  as  i 
home/  HoJden  vs.  Pinney^  6  Gal.  235,  625 ;  Norru  vs.  MouboHy 
34  N.  H.  892 ;  Benedict  vs.  Bunnell,  7  Gal.  245 ;  Meyer  vs.  Claui, 
15  Texas  516 ;  Wi$ner  vs.  Farnham,  2  Mich.  472 ;  Rix  vs. 
McHenry^  7  Gal.  89 ;  Oharlees  vs.  Lambersony  1  Iowa  435 ;  Rhoda 
vs.  McCormicky  4  Iowa  373;  Williams  vs.  Swetlandy  10  Iowa  51; 
Phaieo  vs.  SmalUy,  23  Texas  498 ;  Horn  vs.  Tufts,  39  N.  H.  478, 

dMB  not  equal  the  value  allowed  by  statute.  Hoiit  vs.  Wehb,  S9  N.  H.  168;  Dm$ 
vs.  Andrem,  80  Verm.  678;  WalterB  vs.  The  People,  18  111.  194;  8.  C.  21  lU.  17*, 
where  it  is  held  that  the  "occupancy"  required  by  the  statute  may  be  by  tenasia 
So  held,  also,  in  28  111.  686. 

1  It  seems  to  be  the  opinion  of  the  Supreme  Court  of  Texas  (but  the  point  vu 
not  necessarily  involved  in  the  case)  that  a  homestead  exemption  will  attaeh  bj 
** preparatiofu  to  improve  of  such  a  character  and  to  such  an  extent  as  to  maalfeR 
beyond  doubt  the  intention  to  complete  the  improvements,  and  reside  upon  t^ 
place  as  a  home."   Franklin  vs.  Coffee,  18  Texas  418;  20  Id.  11;  16  Id.  176. 

But  in  Iowa  the  contrary  has  been  expressly  ruled.  It  is  held  that  premiMS  di 
not  become  a  homestead  until  actually  occupied  by  the  owner  ae  a  Aonw,  and  there- 
fore if  they  should  be  levied  on  prior  to  such  occupancy,  and  pending  the  aakiag 
of  improvements  with  a  view  to  reside  thereon,  they  would  be  liable.  Constine- 
tive  occupation  by  fencing  and  cultivating  will  not  do.  Charlese  vs.  ZMmUr$a^ 
1  Iowa  435.  See,  also,  ITMn^r  vs.  Famhaniy  2  Mich.  472.  It  is  believed  thai  \k» 
latter  view  is  not  only  more  correct  as  a  question  of  construction,  but  sounder  m 
a  matter  of  policy. 

Actual  occupation,  however,  as  a  residence  by  the  husband  with  his  hoim- 
keeper,  he  awaiting  the  arrival  of  his  wife  and  children  from  another  state,  haf 
been  held  sufficient  to  impress  the  homestead  character  upon  the  premiaea.  HeBe^ 
a  conveyance  by  the  husband  alone,  prior  to  the  arrival  of  the  wife  and  fiiBi);, 
was  adjudged  to  be  void.  Williamt  vs.  Sweatland,  10  Iowa  61.  But  see  BoUem  n. 
Pitmey,  6  Cal.  286,  and  other  oases,  infra. 


Digitized  by  VjOOQIC 


THE  HOMESTEAD  EXEMPTION.  651 

48d;  Trueys. Morrill,  2SYevm.  672;  Mithmf  ys.  Walker.  11  Texas 
n93,  582 ;  Prior  vs.  Stone,  19  Texas  371 ;  Davis  vs.  Andrews, 
80  Verm.  678 ;  Earle  vs.  Earie,  9  Texas  680 ;  KUchell  vs.  Burgwin, 
21  111.  45 ;    Walters  vs.  The  People,  21  Id.  178. 

Upon  the  principle  that  the  homestead  right  does  not  become 
perfect  until  actual  residence  by  the  family,  a  mortgage,  executed 
alone  by  a  married  man  who  was  himself  living  upon  the  premises, 
but  whose  wife  had  never  resided  in  ths  state,  is  valid,  even  though 
the  premises  become  the  home  of  both  after  the  execution  of  the 
mortgage.  Holden  vs.  Pinney,  6  Cal.  235,  630 ;  Meyer  vs.  CkmSy 
15  Texas  516 ;  Keiffer  vs.  Barney,  81  Ala.  192 ;  AlUn  vs.  Manasse, 
4  Id.  554.     But  see  Williams  vs.  Sweatland,  supra. 

So  where  a  man's  wife  was  absent  for  near  two  years  in  another 
state,  on  a  visit,  and  during  such  absence  the  husband  purchased 
and  improved  certain  property  with  the  intention  of  making  it  his 
home,  and  before  the  return  of  the  wife  executed  a  mortgage  upon 
it,  the  property  was  holden  not  to  be  a  homestead  as  against  the 
mortgagee.  Rix  vs.  McHenry,  7  Cal.  89 ;  S.  P.  Benedict  vs. 
Burnell,  7  Id.  245 ;  Wisner  vs.  Famham,  2  Mich.  (Gibbs)  472. 

It  is  the  duty  of  the  husband  to  furnish  a  home  for  the  family. 
If  after  marriage  he  takes  his  wife  to  reside  upon  property  that 
was  his  before  the  marriage,  such  property  thereby  becomes  a 
liomestead  with  all  the  incidents  of  a  homestead.  Bevalk  vs. 
Kraemer,  8  Gal.  66.  But  a  trustee  cannot  acquire  on  land  held 
in  trust  a  homestead  right  unincumbered  by  the  trust.  Shepherd 
T8.  White,  11  Texas  846. 

<<  A  man's  homestead  must  (per  Bell,  J.,  23  Texas  502)  be  his 
place  of  residence ;  the  place  where  he  lives  ;  where  he  usually 
sleeps  and  eats;  where  he  surrounds  himself  with  the  ordinary 
insignia  of  a  home,  and  where  he  may  enjoy  its  immunities  and 
privacy."  S.  P.  89  N.  H.  483.  It  follows  from  the  foregoing  that 
a  homestead  necessarily  includes  the  idea  of  a  house  which  is  the 
home  of  the  family.  Franklin  vs.  Coffee,  18  Texas  418;  Charless 
vs.  Lamberson,  1  Iowa  435. 

Most  of  the  statutes  provide  that  the  homestead  shall  consist  of 
a  certain  quantity  of  land,  with  the  dwelling-house  thereon,  &o 
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When  Buch  is  the  case  a  homestead  right  cannot  he  asserted  wher» 
the  party  asserting  it  has  no  interest  in  the  land^  but  only  in  tbe 
building.  Title  to  the  land,  or  a  right  to  demand  title,  or  sa 
interest  in  the  land,  is  essential.  80  held  as  against  the  wife,  where 
the  house  was  erected  on  land  which  the  husband,  after  his  second 
marriage,  purchased  in  the  name  of  his  children  by  &  prcTion 
marriage,  but  with  funds  owned  by  him  prior  to  his  marriage  witk 
the  wife  who  set  up  the  homestead  claim.  Smith  vs.  Smithy  12  C«L 
216 ;  Farnter  vs.  Simp$on^  6  Texas  303 ;  Beeeher  vs.  £aUy,  7 
Mich.  501 ;  Shepherd  vs.  WhiUj  ubi  Mupra.  Some  of  the  statutei 
like  that  of  Ohio  expressly  provide  that  a  homestead  may  exist  id 
estates  less  than  freehold ;  e.  g.  leasehold  estates.  Aside  fron 
statutory  provision  to  the  contrary,  no  good  reason  is  perceived 
why  the  hom^tead  right  should  be  limited  to  estates  in  fee  simple. 
And  where  the  statute  exempts  a  homestead  ^^  owned  by  the  debtor," 
it  is  held  that  a  life  estate  or  a  lesser  interest  than  absolute  owne^ 
ship  is  within  the  protection  of  the  statute.  The  tiatute  proteett 
amy  intereet  of  the  debtor  which  might  be  Mold  on  execution.  This, 
doubtless,  is  the  true  test.  JOeere  vs.  Chapman^  25  IlL  610 ;  8i 
Miss.  462.  If  the  other  requisites  concur,  the  homestead  right 
will  attach,  without  express  statutory  provision  to  that  effect,  la 
favor  of  a  lessee  for  years.  Poland  vs.  De  Betford,  Iowa  Supreme 
Court,  MS.,  June  1862. 

Connected  with  the  subject  of  the  necessity,  in  general,  of  actual 
occupation,  is  the  question  how  far  the  homestead  premises  must  be 
eontiguoue.  Where,  as  in  Iowa  and  some  other  states  this  matter 
is  regulated  by  statute,  this  of  course  governs.  Aside  from  statu- 
tory requisition  to  that  effect,  contiguity  is  not  absolutely  essential 
Thus,  where  the  law  declared  that  the  homestead  might  consist  ct 
<<any  town  or  city  lot  or  lots  in  value  not  to  exceed  $2000,*'  &&. 
it  was  held  that  lots  in  a  town  need  not  be  adjacent,  if  ueed  ia 
good  faith  as  part  of  the  home  for  the  convenience  of  the  family. 
Eaneock  vs.  Morgan^  17  Texas  682 ;  S.  P.  Prior  vs.  St4nu,  19 
Texas  371.  But  a  vacant  lot,  never  used  as  part  of  the  homestead, 
and  wholly  separated  by  a  street  from  the  residence  of  the  owner, 
is  not  exempt.   Methery  vs.  Walker^  17  Texas  593.     Nor  can  a 
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separate  piece  of  woodland  from  which  wood  was  accustomed  to  be 
obtaineOy  or  a  piece  of  land  occupied  only  as  a  shop,  be  regarded 
M  part  of  the  homestead.  True  vs.  Morrill^  28  Verm.  672 ;  WalUr$ 
▼8.  The  People,  18  111.  194.^ 

It  is  held  in  California  that  as  soon  as  «« a  place,  by  the  occu- 
pancy, in  good  faith,  of  the  family,  acquires  the  character  of  a 
homestead,  the  nature  of  the  estate  beeomee  changed.  It  is  turned 
into  a  sort  of  Joint  tenancy  with  right  of  suryivorship,  at  least 
between  husband  and  wife,  and  this  estate  cannot  be  altered  or 
destroyed,  except  by  the  concurrence  of  both  in  the  manner  pro« 
vided  by  law."  Taylor  vs.  Hargoue,  4  Cal.  268;  6  Id.  71.  On 
the  other  hand,  and  with  much  better  reason,  it  is  declared  by 
C.  J.  Redfibld,  28  Verm.  544,  that  the  homestead  interest  <Ms  not 
h  fixed,  definite  estate  in  the  land,  capable  of  appraisal  and  separa- 
tion to  the  creditor  in  the  execution ;  but  it  is  constantly  liable  to 
rariation,  and  to  be  defeated  altogether  by  matters  not  of  record, 
or  by  deed,  but  resting  altogether  in  oral  evidence.^'  The  estate, 
the  title,  whether  it  be  in  the  husband  or  the  wife,  is  not  changed 
or  affected,  but  for  the  purpose  of  securing  the  homestead  to  the 
family,  the  power  of  separate  alienation  is  taken  away.  The  law 
makes  no  infringement  upon  the  husband's  or  wife's  right  of  pro- 
perty, except  such  as  may  be  necessary  to  carry  out  and  secure  the 
object  designed.  Stewart  vs.  Maehey,  16  Texas  56 ;  Chmnieon  vs. 
Twitehellj  88  K.  H.  62 ;  Davie  and  Wife  vs.  Andrew,  80  Verm. 
B78. 

But  on  the  death  of  the  husband,  if  the  right  of  homestead  sur- 
rives  to  the  widow  and  family,  the  law  will  protect  them  in  the 
rajoyment  of  such  right,  ffom  unjust  interference  on  the  part  of 
either  the  heirs  at  law,  or  general  creditors.  Thus  the  adult  heirs, 
though  not  constituting  part  of  the  family,  will  not  be  permitted 
to  eject  the  widow  or  make  her  pay  rent,  at  least  so  long  as  she 

1  The  sUtute  proTided  that  the  exemption  shoiild  ooasist  of  **  the  lot  of  ground 
lad  the  baildings  thereon,  oceupied  as  a  residenee,"  &e.  It  was  held  that  the  aet 
Mstemplated  but  <m€  piece  of  land,  and  that  a  traet  of  timber  land,  a  mile  distant, 
fet  necessary  for  Aiel,  &o.,  for  the  farm  was  not  part  of  the  homestead.  WoIUtm 
rs.  The  People,  wpra;  8.  C.  21  lU.  178. 
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resides  on  the  property  as  her  home.  Keyet  vs.  Bxllj  80  Verm.  759. 
See  farther  as  to  nature  and  extent  of  widow's  and  minor's  rights: 
Qreen  vs.  Grow,  17  Texas  180 ;  Oimble  vs.  Goodej  13  La.  An.  B. 
852,  878,  898 ;  Suceeision  of  Foulket,  12  Id.  537,  885 ;  Fletcher 
vs.  State  Banky  87  N.  H.  869 ;  Norris  vs.  Moulton,  84  N.  H.  892; 
Walten  vs.  The  People,  4c.,  18  111.  194;  S.  C.  21  111.  178;  21 
111.  586,  where  it  is  held  that  a  divorced  woman  is  entitled  to  the 
right,  the  husband  being  the  guilty  party.  Where  the  right  sur- 
vives for  the  benefit  of  the  wife  and  children,  neither  the  home- 
stead property,  or  the  income  thereof  is  assets  or  liable  for  the 
payment  of  the  debts  of  the  deceased.  In  re,  Estate  of  TomtpkiM, 
12  Cal.  114 ;  Wood  and  Wife  vs.  Wheeler,  7  Texas  18;  Dickeemit. 
Ohorn,  6  Iowa  19,  82 ;  28  Texas  585 ;  17  Id.  135,  180. 

Not  only  so,  but  the  homestead  right  is  favored  by  the  courts, 
and  will  be  protected  even  in  the  husband's  lifetime,  against  all 
fraudulent  schemes  to  defeat  it.  Therefore,  if  a  deed  to  the 
homestead  be  delivered  to  the  purchaser  before  the  purchase-money 
is  paid,  and  the  purchase-money  is  attached  in  a  suit  brought  by 
the  real  though  not  the  ostensible  purchaser,  equity  will  cancel  the 
deed  so  obtained.^   Still  vs.  Sanders,  8  Gal.  281. 

If  other  parties  have  an  interest  in  the  land,  as  tenants  in 
common,  or  as  joint  tenants,  can  a  right  of  homestead  exist  if 
accompanied  with  actual  residence  on  the  land  as  a  home  ?  The 
writer  sees  no  good  reason,  in  view  of  the  object  and  design  of  the 
homestead  policy,  why  this  question  should  not  be  answered 
affirmatively.  The  few  decisions,  however,  which  have  been  made 
touching  this  point  are  not  entirely  accordant.  In  New  Hampshire 
it  has  been  determined  that  the  conveyance  of  an  undivided  is- 
terest,  if  possession  be  not  abandoned,  does  not  waive  the  home- 
stead right  as  to  the  part  not  conveyed.  Horn  vs.  Tufts,  S9  N.  E 
478 ;  Stat,  of  Mass.,  supra.     In  California  a  different  conclosiot 

*  As  to  fraud  in  aequmtion  of  the  homestead,  see  Iforth  ts.  Sheam^  15  Texas  174; 
Stone  TS.  DameU,  20  Id.  11 ;  Robinson  ts.  WUley,  16  N.  Y.  489 ;  S.  C.  19  Barb.  157; 
Randall  vs.  Buffington,  10  Cal.  491.     See  5  Cal.  488.    Fraudulent  dispoaUon  of « 
homestead.    TToocf  vs.  Chambert,  20  Texas  247;  Diekton  vs.  Ckom^  6  Iowa  19,  SI; 
dtaU  TS.  Clarke  18  Graj  18. 
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has  been  arrived  at,  under  a  statute  not  essentially  dissimilar  from 
that  of  New  Hampshire.  The  act  requires  the  homestead  to  con- 
aist  of  a  certain  quantity  of  land,  with  the  dwelling-house,  &c.,  not 
exceeding  in  value  $5000.  Under  this  it  was  held  that  homesteads 
could  not  be  carved  out  of,  or  exist  in  lands  held  in,  joint  tenancy, 
or  tenancy  in  common.  Wolfy%.  Fleischackerj  5  Cal.  244 ;  Reynolds 
vs.  Pixley^  6  Id.  166.  It  was  even  held  that  there  could  be  no 
homestead  right  in  lands  owned  by  the  husband,  his  wife  and  child, 
as  tenants  in  common.  CHblin  vs.  Jordan^  6  Cal.  416.  In  Keller b- 
berger  vs.  Kopp^  6  Gal.  563,  the  principle  was  pressed  still  further, 
and  it  was  determined  that  an  existing  homestead  right  was  ipno 
facto  destroyed  by  the  conveyance  of  an  undivided  portion,  even 
though  the  grantors  and  grantee  both  continued  to  occupy  as  their 
respective  homes  different  parts  of  the  same  building.  The  reason 
assigned  for  this  holding  (5  Cal.  244),  to  wit :  that  the  statute  has 
provided  no  mode  of  separation,  and  because  a  division  and  ap- 
praisal would  put  the  other  owners  to  trouble,  is  not  satisfactory^ 
If  the  homestead  owner  chooses  to  convey  part  of  his  home,  why 
should  he  thereby  forfeit  his  right  to  the  remainder  ?  Creditors 
could  not  justly  complain,  because  they  would  be  benefited  rather 
than  injured  thereby.  The  question  whether  a  homestead  right 
can  exist  in  lands  held  by  tenants  in  common  is  now  before  the 
Supreme  Court  of  Iowa  in  Thorn  vs.  Thom^  and  is  not  yet  de- 
cided.    The  decision  will  appear  in  18  Iowa  Reports. 

In  considering  the  nature  of  the  homestead  right,  one  or  two 
other  subjects  of  importance  remain,  which  will  be  briefly  alluded 
to.  In  G-ary  vs.  Ila$tahrook^  6  Cal.  457,  the  question  is  suggested 
but  not  decided  whether  there  can  be  a  homestead  right  in  build- 
ings used  for  hotels,  stores,  &c.  It  is  said  by  Wright,  C.  J. 
{arguendo)^  in  Rhodes  et  al.  vs.  McOormicky  4  Iowa  868,  that  the 
object  of  the  law  is  to  protect  the  home  and  preserve  it  for  the 
family,  and  not  shops,  ofiice-rooms,  and  hotels,  which  are  rented  to 
and  occupied  by  other  persons.  It  is  not  sufficient  to  constitute  a 
homestead  that  its  owner  used  the  front  room  of  the  building  for 
the  sale  of  groceries,  slept  in  the  back  room,  and  took  his  meals 
habitually  at  a  hotel.   PhUUo  vs.  Smalley,  28  Texas  498. 
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Under  a  statate  limiting  the  eoptent  of  ground,  bat  not  the  vabie 
of  the  homestead,  and  which  provides  that  the  «<  homestead  mosl 
embrace  the  house  used  as  a  home  by  the  owner,*'  it  was  deter- 
mined (one  judge  dissenting)  that  a  portion  of  a  building  used  u 
a  home  by  the  owner  was  exempt,  but  otherwise  as  to  the  remainder 
of  the  building  not  thus  used, — the  presumption,  however,  being 
that  the  whole  is  exempt  until  the  contrary  is  shown.  Rhodes  et  oL 
vs.  MeCormich^  4  Iowa  868.^    (Stockton,  J.,  dueewtienU.) 

1  The  fact«  upon  which  this  decision  jtm  made  are  thua  given  in  Dillob's  Iova 
DiOBST,  p.  608,  {  8 : — "  The  house,  in  this  case,  was  a  three  story  brick  buildic^ 
erected  on  a  half  lot  in  the  city  of  Muscatine,  and  costing  some  $8000.  Th« 
<  cellar  and  first  floor  were  designed  by  the  owner  (who  was  the  head  of  a  feailj 
and  the  defendant  in  execution)  as  a  business  house  (a  store) ;  and  the  aecood 
and  third  floors  as  a  family  residence.'  The  second  and  third  floors  were  oecapitd 
as  a  residence  by  the  owner  and  his  family,  and  by  another  person  and  his  fjunily, 
but  had  been  previously  rented  in  part  for  offices ;  the  cellar  and  first  floor  wn 
rented  to  and  occupied  by  a  tenant  as  a  store :  Held,  that  the  ctUar  and  fint  faar 
of  the  building  were  liable  to  be  seized  and  sold  on  execution,  and  that  the  wA 
and  the  tecfmd  and  (Atri  stories  were  exempt."  4  Iowa  868.  The  m^ority  opimflB 
in  this  case  was  delivered  by  a  very  able  judge  (WKiaHT,  C.  J.),  and  the  groo^ 
upon  which  it  rests  are  very  forcibly  argued  by  him.  It  may  not  be  improper  ts 
add,  however,  that  the  correctness  of  the  conclusion  arrived  at  has  been  seriondj 
questioned  by  many  members  of  the  bar,  not  on  the  ground  that  the  deaaea. 
abstractly  considered,  was  not  Just,  but  for  the  reason  that  as  the  statute  had  aot 
provided  for  such  a  difmwn  of  the  homestead,  the  court  could  not  make  it,  sni 
therefore  that  the  ^hoU  building  was  exempt  or  nous. 

J.  F.  D. 

DAViHPomT,  Iowa. 

[To  6«  cofMlwiMf  ts  ikt  not  tmmUt.) 
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RECENT  AMCaiCAN  DECISIONS. 

In  ike  Supreme  CouH  of  the  State  of  Wieconein.     May  15,  1862. 

TODD  ve.  LTDIA  A.  AND  FRANCIS  C.  LEE. 

WRIGHT  et  ale.  ve.  the  same. 

JUFFRATS  ve.  THE  SAME. 

TAYLOR  et  al.  ve.  the  same. 

FARIB8  ve.  the  SAME. 

I.  The  eontimots  of  hfeme  covert^  when  necessary  or  oonTenient  to  the  proper  um 
tnd  enjoyment  of  her  separate  estate  by  Tirtue  of  the  enabling  statutes  (sees.  1» 
2,  and  8,  R.  8.  Wis.  18581),  are  binding  upon  the  estate  at  law.  {Conway  Tt. 
Smith,  18  Wis.) 
L  XQ.  her  other  engagements  stand  as  befbre,  good  only  in  equity.  (The  case  of 
TaU  T8.  Dtderer,  22  N.  T.  450,  oonsidered  and  disapproTed;  s.  o.,  18  N.  T.  265, 
approTed.) 

.  The  change  from  an  equitable  to  a  legal  estate,  has  not,  with  respect  to  her 
general  engagements,  enlarged  her  powers  or  remoTed  the  disability  of  coverture, 
but  she  remains  as  If  still  possessed  of  an  estate  in  equity  without  restriction  as 
to  the  ju$  ditponendi,  capable  of  charging  it  ^th  debts  incurred  for  her  own 
benefit  or  the  benefit  of  her  estate,  to  its  tall  extent,  and  such  charge  may  be 
enforced  m  a  ciyil  action  under  the  Code  of  Procedure. 

The  action  should  be  tn  rem  not  m  pertimam,  for  she -is  incapable  of  charging 
henelf /«rsofM%  either  in  equity  or  at  law. 

1  CHAPTER  XCV. 

or  mm  sights  or  makbibs  womir. 

Sbotiov  1.  The  real  estate,  and  the  rents,  issues,  and  profits  thereof,  of  any 

■sle  now  married,  shall  not  be  subject  to  the  disposal  of  her  husband,  but  shall 

ber  sole  and  separate  property,  as  if  she  were  a  single  female. 
Sbctiov  2.  The  real  and  personal  property  of  any  female  who  may  hereafter 
oTjt  and  which  she  shall  own  at  the  time  of  marriage,  and  the  rents,  issues,  and 
9BtB  thereof,  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
'  his  debts,  and  shall  continue  her  sole  and  separate  property. 
SmonoH  3.  Any  married  female  may  receive  by  inheritance,  or  by  gift,  grant, 
riae,  or  bequest,  from  any  person  other  than  her  husband,  and  hold  to  her  sole 
i  separate  use,  and  conrey  and  dcTise  real  and  personal  property,  and  any 
er— t  or  estate  therein,  and  the  rents,  issues,  and  profits,  in  the  same  manner 
1  irith  like  effect  as  if  she  were  unmarried,  and  the  same  shall  not  be  sulject  te 

cUspoeal  of  her  husband,  nor  be  liable  for  his  debts. 
Vol.  10.— 42 
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5.  Iigunotions  and  reeeWerB  in  such  actions  may  be  liad  to  preserre  ilie  propeny 
daring  the  pendancy  of  the  suits,  and  to  oonTert  the  property  and  aatiafy  the 
debts,  for  want  of  other  process,  after  Jadgment 

0.  The  husband  is  a  proper  party,  but  no  personal  demand  can  be  made  agaiiiM 
him  in  such  cases.  At  common  law  the  personalty  of  the  wife  rests  absolutely 
in  the  husband,  and  although  he  may  be  liable  for  her  debts  upon  the  prindphs 
of  agency,  yet,  eren  under  the  Code  of  Prooedure,  to  bind  him  or  his  piupatj, 
a  separate  aotioa  at  law  must  be  brought  This  common  law  rule  has  no  ap]Ai- 
cation  in  such  cases  in  equity ;  and  whether  he  is  liable  or  not  is  a  quesSioa  of 
fkct  for  the  jury.  ^ 

7.  L.,  %fwM  eavertf  the  owner  of  a  separate  estate  under  the  enabling  statote,  with 
her  husband's  permission,  upon  the  faith  and  credit  of  her  separate  estate,  pur- 
chased goods  and  hired  a  store,  and  engaged  in  trade  as  if  she  were  90U,  She 
fkiled  to  pay  for  the  rent,  and  reAised  to  pay  for  the  goods,  because  of  eoTertcre. 
In  actions  brought  to  charge  the  rent  and  price  of  the  goods  upon  her  separate 
estate,  and  to  apply  the  goods  left  to  liquidate  the  claims  in  suit,  JffM,  That  ss 
it  is  an  established  rule  in  equity  that  a  feme  covert  may,  with  her  husband  1 
permission,  giten  even  after  marriage,  become  a  90U  trader,  and  hold  the  prefts 
arising  out  of  her  business  to  her  sole  and  separate  use,  so  equity,  in  eonndotr 
tlon  of  the  benefit  thus  accruing  to  her  separate  property,  will  charge  the  debts 
properly  incurred  in  trade  upon  it,  and  apply  both  her  separate  proper^  asd 
stock  in  trade  to  their  payment,  through  a  reoeiTer. 

These  were  actions  under  the  Code  of  Procedure,  brought  to 
charge  the  married  woman  defendant's  separate  property,  hdd 
under  the  enabling  statute  of  1850  (R.  S.  Wis.  c.  95,  sees.  1,  i^ 
and  8),  with  the  payment  of  debts  incurred  by  her  in  separate 
trade,  and  to  reach  the  capital  invested  in* the  business.  T^xbj 
were  commenced  before  the  County  Court  for  Milwaukee  county ; 
the  first  three  entitled  suits  were  removed  to  the  Circuit  Court  for 
that  county,  where  the  orders  granting  injunctions  and  a  reo«v«r, 
which  had  been  obtained  in  the  County  Court,  to  reetrain  the 
dissipation  of  the  property  and  preserve  it  during  the  litigaticB* 
were  vacated.  From  the  orders  dissolving  the  injunciionB  and 
vacating  the  order  appointing  the  receiver,  the  plaintiffs  appealed* 
The  last  two  entitled  suits  were  sent  to  the  Circuit  Court  for  Dune 
county,  where,  upon  the  hearing,  they  were  dismissed,  and  judg- 
ments for  costs  given  against  the  plaintiffs,  from  which  they 
appealed. 

4  OxnardYU.  Seattm,  89  Maine  119;  Id.  186;  Bmr9itrB.WMU,2Bmw.Bmp.CL9L 
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The  questions  inrolved  were  nesrly  iaentical  in  all  the  oases. 
Had  are  disposed  of  together. 

By  the  Cowrt.  Dixon,  G.  J. — Before  the  case  of  YdU  tb. 
Dederer,  22  N.  T.  450,  it  was  well  settled  in  New  Tork,  if,  in 
fact,  anything  can  ever  be  said  to  be  settled  in  that  state,  that  a 
married  woman  hamng  a  9eparate  estate  might  bind  it  by  her 
general  engagement  to  pay  debte  eontraeted  for  the  benefit  of  9uch 
eutaUj  cr  on  her  oum  aeeountj  or  for  her  benefit  upon  the  credit  of 
«L  Metho.  Epie.  Ohnreh  vs.  Jaqnee,  8  Johns.  Gh.  77 ;  S.  G.,  in 
Conrt  of  Errors,  17  Johns.  648 ;  North  American  Coal  Co.  vs. 
DymUy  7  Paige  9;  S.  C.,  in  Gourt  of  Ehrrors,  20  Wend.  670; 
Gardner  vs.  €hrdner^  7  Paige  112 ;  S.  G.,  in  Gourt  of  Errors,  22 
Wend.  626 ;  Ourtie  ▼«.  Engely  2  Sanf.  Gh.  287  ;  Tale  vs.  Dederery 
18  N.  Y.  266. 

In  England  a  broader  doctrine  prevails.  It  has  been  decided 
that  she  may  not  only  bind  her  separate  property  by  a  general 
engagement,  written  or  parol,  for  her  own  benefit,  or  that  of  her 
estate  {Murray  vs.  Barlee^  8  M.  &  K.  209 ;  Owene  vs.  Dieheneon^ 
1  Cr.  k  Ph.  48),  but  that  she  can  do  so  by  the  execution  of  a  bond 
as  surety  for  her  husband  (2  Atk.  69  ;  1  Bro.  G.  G.  16) :  and  for 
a  stranger  even  (16  Vesey  696). 

In  Kentucky  her  separate  estate  has  been  charged  with  the 
p&yment  of  a  note  executed  as  surety  for  her  son,  and  parol  evi* 
dence  of  her  declaration,  mad^  at  the  time  of  executing  it,  that 
she  would  not  pay  it,  and  her  separate  property  should  not  go  for 
that  pnrpose,  was  excluded  (7  B.  Mon.  293). 

The  courts  of  New  York,  however,  have  held  to  a  narrower  rule, 
and  she  has  been  restricted  within  the  limits  above  stated. 

The  rule  given  by  Spencer,  G.  J.,  17  Johns.,  and  Gowbn,  J., 
in  20  Wend.,  is  indeed  somewhat  less  stringent,  and  accords  more 
nearly  with  the  English  decisions.  Spbncbb,  G.  J.,  says :  «<  I  am 
entirely  satisfied  that  the  established  rule  in  equity  is,  that  when 
ekfeme  covert^  having  separate  property,  enters  into  an  agreement, 
and  sufficiently  indicates  her  intention  to  affect  by  it  her  separate 
estate,  when  tliere  is  no  fraud  or  unfair  advantage  taken  of  her,  a 
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Court  of  Equity  will  applj  it  to  the  satisfaction  of  sncli  engage 
ment.  Judge  Gowbn  states  it  thus :  <«  When  ber  separate  estate 
is  completely  distinct,  and,  as  here,  independent  of  her  husband, 
she  seems  to  be  regarded  in  equity  as  respects  her  power  to  dispose 
of  or  charge  it  with  debts,  to  all  intents  and  purposes  as  a  /nse 
sole^  except  in  so  far  as  she  may  be  expressly  limited  in  her  powen 
by  the  instrument  under  which  she  takes  her  interest." 

"The  feme  covert^'*  says  Chancellor  Walworth,  in  North 
American  Coal  Co,  vs.  Dyetty  7  Paige  9,  "  is  as  to  her  separate 
estate  considered  v^feme  Mle,  and  may,  in  person  or  by  her  legally 
authorized  agent,  bind  such  separate  estate  with  the  payment  of 
debts  contracted  for  the  benefit  of  that  estate,  or  for  her  own 
benefit  upon  the  credit  of  the  separate  estate.*'  And  again,  in 
Gardner  vs.  Gardner :  <<  So  far  as  that  estate  is  concerned,  she  is 
considered  a  feme  sole ;  and  the  estate  is  answerable  for  money 
borrowed  by  her  or  her  trustee  for  the  benefit  of  such  estate, 
although  the  husband  is  the  lender." 

In  the  same  case,  in  22  Wend.,  Judge  Cowen  uses  these  words: 
<<  If  the  wife  holds  an  estate  separate  from  and  independent  of  her 
husband,  as  she  may  do  in  equity,  chancery  considers  her  in 
respect  to  her  power  over  this  estate  9k  feme  sole;  and  although  she 
is  still  incapable  of  charging  herself  at  law,  and  equally  incapable 
in  equity  of  charging  herself  personally  with  debts,  yet  I  think  the 
better  opinion  is,  that  separate  debts,  contracted  by  her  expressly 
on  her  own  account,  shall  in  all  cases  be  considered  an  appoint- 
ment or  appropriation  for  the  benefit  of  the  creditors  as  to  so  much 
of  her  separate  estate  as  is  su£Bcient  to  pay  the  debt,  if  she  be  not 
disabled  to  charge  it  by  the  terms  of  the  donation."  The  Vice- 
Chancellor  reports  the  rule  in  2  Sandf.  Ch.,  by  saying  that  the 
complainants,  ^  in  order  to  sustain  their  suit,  must  show  that  the 
debt  was  contracted  either  for  the  benefit  of  her  separate  ettaUy  w 
for  her  own  benefit  upon  the  credit  of  the  separate  estate.'* 

The  rule  as  last  laid  down,  is  fully  and  explicitly  sanctioned  by 
the  two  judges  delivering  opinions  in  Tale  vs.  Dederer^  18  N.  T. 
The  case  there  turned  on  the  ground  that  the  liability  of  a  surety 
is  strieti  Juris,  and  equity  will  not  grant  relief  where  there  is  ne 
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obligation  at  law.  Mr9.  Dederer  signed  the  note  as  surety  for  her 
husband.  At  law  the  note  was  void.  She  hiid  executed  no  instru- 
ment creating  a  specific  lien  on  her  separate  estate  which  would 
ha?e  been  legally  binding  in  case  she  bad  been  a  femi  iole.  In 
qnity  it  was  a  mere  general  engagement,  which  could  only  be 
enforced  upon  principles  of  exact  justice,  and  because  it  was 
against  conscience  for  her  to  refuse  payment.  This  element  was 
entirely  wanting.  It  was  clearly  not  the  case  of  a  debt  contracted 
on  ber  own  account,  for  her  own  benefit,  or  for  the  benefit  of  her 
estate.  This  is  Judge  Gomstock's  position.  Judge  Harris's  is 
sabstantially  the  same,  though  he  treats  it  more  as  a  question  of 
evidence.  He  holds  that  the  fact  of  her  engaging  generally  in 
conjunction  with  her  husband  to  pay  money,  is  not  su£Bcient  evi- 
lence  of  an  intention  to  charge  her  separate  estate,  that  the  pre- 
mmption  is  the  debt  is  that  of  the  husband,  and  unless  the  contrary 
l>e  shown  the  claim  must  be  denied. 
The  contracts  of  a  married  woman,  when  necessary  or  convenient 

0  the  proper  use  and  enjoyment  of  her  separate  estate,  are  binding 
it  law.    Conway  vs.  Smithy  13  Wis. 

All  her  other  engagements  stand  as  before  the  passage  of  the 
tatutes,  good  only  in  equity.  The  change  from  an  equitable  to 
.  legal  estate  has  not,  with  respect  to  them,  enlarged  her  powers 
r  removed  the  disability  of  coverture,  but  she  remains  as  if  still 
ossessed  of  an  estate  in  equity,  without  restriction  as  to  the  power 
f  disposition.  Idem  Wooiter  vs.  Narthruptj  5  Wis.  245 ;  Yale  vs. 
)€derer,  18  N.  Y.  265. 

The  debts  in  question  belong  to  the  latter  class.  Within  all  the 
athorities,  the  separate  estate  of  a  married  woman  will  be  charged 

1  equity  with  the  payment  of  debts  contracted  for  her  benefit. 
Q  this  case  we  need  not  inquire  further,  for  that  the  debts  in 
aestion  were  beneficial  to  Mrs.  Lee  will  readily  appear.  With 
le  acknowledged  consent  and  approbation  of  her  husband,  she 
igaged  in  business  as  a  sole  trader,  the  profits  to  be  appropriated 
>  her  separate  and  exclusive  use.  She  contracted  these  debts  in 
le  prosecution  of  that  business.  It  is  an  established  rule  in  such 
tses,  that  the  earnings  of  a  trade  thus  carried  on  will  in  equity 
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be  deemed  her  separate  property,  and  that  she  will  be  protected 
in  its  use  as  against   her  husband,  though  not  his  creditors,   i 
Storj's  Eq.  Juris.,  §  1887 ;  2  Roper  on  Husband  and  Wife  (SO 
Law  Lib.),  171-2;  Slanning  vs.  StyUj  8  P.  Wms.  384;  Megndk 
vs.  Mobertsonj  1   Dess.  446;   Freeman  vs.  Orser,  6   Duer  476; 
Burger  vs.  White,  2  Bosw.  92,  96,  99 ;  2  Ind.  Eq.  553.     See  abo 
Oore  vs.  Knight,  2  Vernon  585 ;  Gage  vs.  Lester,  2  Bro.  Cases 
Pari.  4.     This  is  a  sufficient  consideration  of  benefit  to  charge  her 
property  with  the  payment  of  debts  incurred  in  the  business.    If 
the  agreement  for  a  separate  trade  be  by  articles  before  marriage, 
without  trustees,  or  if  after,  and  founded  upon  a  valuable  con- 
sideration, the  income  and  profits  will  be  supported  for  her  separate 
use  against  her  husband  and  his  creditors.     But  if  after  marriage 
he  merely  permit  her  to  conduct  business  on  her  separate  aocoimt, 
the  earnings  will  be  protected  only  as  against  him.    Story's  Eq., 
iupra.     In  such  cases  a  Court  of  Equity  will  make  him  a  trustet 
for  her  separate  use,  and  compel  him  to  account  to  her  or  her 
creditors  for  the  profits  which  may  come  to  his  hands.    Roper  on 
Husband  and  Wife,  eupra.     But  while  the  beneficial  interests  of 
the  wife  is  thus  recognised  and  enforced  in  equity,  her  condition 
at  law  is  very  difierent.     There  the  profits  as  well  as  the  capital 
employed  are  the  husband's,  there  being  no  trustees,  no  obstacle 
to  interfere  between  the  rule  of  law  which  vests  in  him  all  the 
wife's  personal  property  accruing  to  her  during  the  marriage,  and 
her  equitable  title  to  it  as  her  separate  estate  under  the  permission 
of  her  husband.   Roper,  tupra.     And  he  is  also,  upon  the  grooad 
of  his  presumed  authority  to  her,  bound  by  her  transactions  in  the 
trade,  and  responsible  for  the  debts.   Idem.     This  answers  many 
of  the  authorities  cited  by  respondent's  counsel,  and  shows  thes 
inapplicable.     They  were  cases  at  law  in  which   property  thsB 
employed  was  held  liable  to  seizure  and  sale  to  satisfy  the  h«- 
band's  debts.     They  prove  nothing  here ;  these  are  proceedings  ia 
equity  to  charge  the  separate  estate,  on  the  faith  of  irhich  thi 
credits  were  given ;  and  if  it  is  admitted  that  the  goods  when  pur- 
chased might  have  been  taken  for  Mr.  Lee's  debts,  that  does  Ml 
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affect  the  deoUion.  It  was  one  of  the  hazards  to  be  considered  by 
Mtm.  Lee  before  embarking  in  the  enterprise. 

The  great  length  to  which  the  common  law  goes  in  denying  the 
separate  rights  of  the  wife,  is  illustrated  by  the  following  cased: — 

The  property  in  wearing  apparel,  bought  for  herself,  by  a  wife 
living  with  her  husband,  out  of  money  settled  to  her  separate  use 
before  marriage,  and  paid  to  her  by  the  trustees  of  the  settlement, 
Tests  by  law  in  the  husband,  and  it  is  liable  to  be  taken  in  execu- 
tion for  his  debts.    Came  vs.  Bricej  7  M.  &  W.  188. 

A  husband  and  wife  separated  by  agreement  (not  under  seal), 
and  at  that  time  he  agreed  to  allow  her  a  certain  sum  weekly  for 
her  support,  which  was  paid ;  and  she  saved  a  portion  of  her  allow- 
ance and  invested  it  in  stock,  and  disposed  of  the  proceeds  by  way 
of  gift.  Heldj  That  the  husband  was  entitled  to  recover  back  the 
money  so  given  in  an  action  for  money  lent  against  the  person  who 
received  it.   Messenger  vs.  Clarke^  5  Exchequer  888. 

A  married  woman  deposited  with  the  defendant  the  savings  of 
certain  rents  of  leasehold  property,  which  had  on  her  marriage 
been  conveyed  by  her,  with  the  consent  of  her  intended  husband, 
to  trustees,  upon  trust  to  pay  or  permit  her  to  receive  the  rents, 
fto.,  to  her  sole  and  separate  use.  Beld^  That  the  trust  being 
discharged  on  the  rents  coming  to  the  wife's  hands,  the  trustee 
ceased  to  have  any  interest  in  or  control  over  them ;  and  that, 
upon  the  wife's  death,  her  husband  was  entitled  to  bring  an  action 
in  his  own  right  to  recover  the  money  so  deposited.  Bird  vs. 
Peagrum,  76  E.  C.  L.  638. 

How  far  the  introduction  of  legal  instead  of  equitable  estates, 
and  the  authority  of  the  wife  at  law  to  hold  and  dispose  of  personal 
property  which  comes  to  her  as  separate  estate,  may  be  considered 
in  equity  as  having  relaxed  this  strict  rule  of  the  common  law,  so 
as  to  enable  that  Court  to  protect  her  against  the  demands  of  the 
hnsband's  creditors  in  cases  like  these,  where  her  separate  legal 
estate  is  absorbed  in  the  trade,  or  whether  they  have  affected  it  at 
all,  need  not  here  be  examined.  No  claim  on  the  part  of  Mr.  Lee'e 
ereditors  (if  there  be  any)  has  been  interposed,  and  it  is  now  too 
late  for  them  to  proceed.     Nor  need  we  inquire  now  far  equity 
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would  interfere  in  behalf  of  her  creditors  against  his,  since  the 
former  by  superior  diligence  have  acquired  actual  precedence. 
The  moral  force  of  a  rule  which  would  assist  them  to  the  products 
of  a  business,  built  up  by  their  indulgence,  would  appear  to  be 
almost  irresistible. 

Neither  are  we  to  investigate  Mr.  Lee*8  personal  liability.     No 
demand  for  personal  judgment  is  made  against  him.     Nor  does  it 
seem  there  could  be.     As  a  trustee  in  equity,  he  is  a  proper  party, 
but  his  personal  liability,  whatever  it  is,  is  legal,  and   must  be 
enforced  at  law.     The  husband  is  liable  upon  the  contracts  of  the 
wife  only  upon  the  principles  of  agency — that  he  has  authorised 
her  either  expressly  or  by  implication  to  bind  him — the  general 
rule  being  that  she  has  no  such  power  (1  Macqueen  on  Husband 
and  Wife  131  (67  Law  Lib.  93) ;  Freestone  vs.  Butcher,  9  C.  4  P. 
643  (38  E.  C.  L.  269) ;  Lane  vs.  Ironmonger,  13  M.  &  W.  868); 
and  whether  she  was  authorized  or  not  is  a  question  of  fact  for  the 
jury.    Idem.     In  determining  it,  many  circumstances  are  to  be 
considered,  as  whether  the  contracts  are  extravagant  {Lane  vs.  Trim' 
monger,  supra),  whether  the  husband  having  control  of  the  goods 
does  not  cause  them  to  be  returned  ( Waithorn  vs.  Wakefield,  1 
Gowp.  120),  and  whether  the  credit  was  not  given  solely  to  the  wife, 
when  it  is  said  the  husband  will  in  no  case  be  liable.    Free^ttme  vs. 
Butcher,  supra ;  Bentley  vs.  Oriffin,  6  Taunt.  356 ;  1  E.   C.  K 
131;   Metcalf  vs.  Shaw,  3   Gamp.  22.     Mr.  Roper  thinks  that 
whenever  the  wife  is  to  be  considered  as  acting  as  a  feme  9oU,  and 
entitled  to  the   profits  of  her  separate   trade,  as   her  sole   and 
separate  estate,  the  husband  will  not  be  liable,  in  equity^  to  her 
engagements  contracted  in  it ;  that  the  creditor  cannot  complain, 
since  he  trusted  to  her  credit  only,  and  it  would  be  unjust  to  sub- 
ject  him  to  her  debts,  when  he  is  not  entitled  to  any  of  the 
profits ;  and  that  a  Gourt  of  equity  will  interfere  to  prevent  the 
prosecution  of  the  legal  right,  and  at  the  same  time  subject  the 
funds  in  the  trade  to  the  demands  of  her  creditors.    2  Hoper  1T4. 
But  these  positions  are  doubted  b)  Mr.  Jacob  and  Mr.  Bright  (3 
Bright's  Husband  and  Wife  301),  and  seem  never  to  have  beei 
adjudicated. 
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The  iflsaing  of  tEe  injunctions  and  appointment  of  the  receiver 
m  these  cases,  was  under  the  circumstances  undoubtedly  correct. 
They  take  the  place  of  the  process  of  attachment  when  necessary 
and  proper  at  law.  Buch  was  the  practice  under  the  former 
Bjatem  in  equity,  when  there  were  no  trustees  of  the  separate 
estate,  and  the  fund  was  in  danger  of  being  wasted  or  put  beyond 
the  reach  of  creditors.  It  was  the  course  pursued  in  LUia  vs. 
Airejfj  1  Vesey  277,  and  in  Meth.  JEpii.  Church  vs.  Jaques,  1 
Johns.  Gh.  450.  And  instances  of  an  injunction  where  there  were 
trustees  are  very  numerous. 

It  follows  from  these  views  that  orders  dissolving  the  injunctions, 
and  vacating  the  orders  appointing  a  receiver  in  the  first  three 
entitled  cases,  and  the  judgments  in  the  last  two,  must  be  reversed, 
and  that  all  must  be  remanded  for  further  proceedings  according 
to  law. 

Orders  and  judgments  reversed,  and  cases  remanded. 


We  hftTe,  reluotantlj,  felt  compelled  to 
omit  thai  portion  of  the  opinion  of  Mr.  Ch. 
J.  DxxoH,  in  which  he  giyes  a  very  elabo- 
rate and  thorough  reyiew  of  the  opinion  of 
the  New  York  Court  of  Appeals,  in  Yale 
M.  Dederer,  22  N.  Y.  R.  460.  This  we 
have  done  on  account  of  the  Tery  great 
length  to  which  the  opinion  would  other- 
wise have  extended.  That  portion  of  the 
opinion,  forming  more  than  one-half  of 
the  whole,  not  being  essential  to  the  au- 
thority of  the  case,  although  of  marked 
interest  and  ability,  we  hate  therefore 
omitted. 

After  so  thorough  a  review  of  the  cases 
and  BO  ezhauBtiye  a  discussion  of  the 
prineiples  of  equity,  inToWed  in  the 
q[aestiQn  decided  by  this  case,  we  should 
not  feel  justified  in  occupying  much 
more  space  in  regard  to  them.  But  some 
few  oases  have  been  decided,  later  than 
tJie  imblished  Reports,  at  the  date  of  the 
opinion  m  tliat  case,  to  which  it  may  be 
•f  interest  to  refer.  We  haTO,  through 
llie  courtesy  of  the  reporter,  been  per- 


mitted to  see  the  opinion  of  the  Court, 
in  the  case  of  WiUard  V8.  Eastham,  15 
Gray,  soon  to  be  published,  wherein  the 
8.  J.  Court  of  Massachusetts  held  that 
the  promissory  note  of  a  married  wo- 
man (having  separate  estate),  given  by 
way  of  accommodation,  as  surety  for 
another,  not  her  husband,  will  not  bind 
her  separate  estate,  either  the  corpus  of 
the  property  or  the  rents,  issues,  and 
profits,  unless  there  is  distinct  evidence, 
from  the  contract  itself,  that  such  was 
her  intention,  or  that  the  contract  was 
upon  the  credit  of  such  estate.  The 
Court  here  thus  state  the  English  law : 
**The  result  of  the  English  decisions 
would  therefore  seem  to  be,  that  the  se- 
parate estate  of  a  married  woman  is  an- 
swerable, for  all  her  debts  and  engage- 
ments, to  the  ftill  extent  to  which  it  is 
subject  to  her  own  disposal.''  And  this 
seems  to  us  to  be  a  very  accurate  state- 
ment, in  all  respects,  so  far  as  that  point 
is  concerned.  For,  upon  examiaatioa 
of  the  English  cases  upon  this  question. 
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and  they  are  quite  numerouB,  it  will  be 
perceiTed,  that  a  large  number  of  them 
turn  upon  the  pcint,  how  far  the  pro- 
perty was  under  the  ditposal  of  the  feme 
oovert. 

The  leading  American  case  of  The 
Methodist  Episcopal  Church  tv.  Jaqnes, 
8  Johns.  Ch.  R.  77-121,  where  Chancel- 
lor Kbht  occupied  so  much  space  in 
reyiewing  and  criticising  the  English 
oases,  turns  entirely  upon  the  point, 
whether,  by  the  deed  of  settlement,  the 
married  woman  had  the  power  to  charge 
her  separate  estate,  by  all  her  engage- 
ments, in  whatever  form.  And  all  the 
discussion  in  the  English  cases  upon  the 
question  how  far  the  contract  is  a  good 
•secution  of  the  power  of  the  wife  over 
her  separate  property,  according  to  the 
fkir  construction  of  the  terms  of  the  set- 
tlement, turns  upon  the  same  point: 
which  we  shall  see  is  finally  abandoned 
by  the  English  Courts  as  untenable. 

This  question  has  been  made  the  turn- 
ing point  in  a  Tery  large  proportion  of 
the  English  cases.  For  the  relatires  and 
friends  of  married  women,  in  attempting 
to  make  provision  for  their  support,  in- 
dependently of  the  husband*s  resources, 
■iter  the  Equity  Courts  had  determined 
Uiat  they  had  the  same  general  power 
over  their  separate  property,  as  femes 
sole,  found  it  indispensable,  in  order  to 
relicTe  wives  from  the  power  and  impor* 
tuaity  of  husbands,  to  fetter  the  dispo- 
fition  of  the  wife's  property  with  every 
dog  and  embarrassment,  which  would 
•till  leave  it  available  for  their  own 
maintenance.  Such  a  clause  is  often 
inserted  to  prevent  the  wife  anticipating, 
or  alienating,  the  income  of  her  separate 
property.  This  was  said  to  have  been 
ftmt  done  by  the  advioe  of  Lord  Thuk- 
&0W,  who  was  one  of  the  trustees,  in  the 
Mseof  Miss  Walton.  See  Pybus  ot.  Smith, 
SBr.  C.  G.  847 ;  ParkesM.  White,  11  Vesey 
'i21 ;  Jaokson  vt.Hobhouse,  2Mer.  R.  487 ; 


Lord  CoTtsHHAK»  (^anoallor,  in  ftcnic 
«t.  Ritchie,  12  C.  &  F.  234.  We  are  d<« 
aware  that  any  well  considered  ease  has 
ever  attempted  to  evade  any  resftrictieas 
upon  alienation  inserted  in  the  deed  sf 
settlement.  It  is  certain  no  such  ooont 
of  decision  could  be  justified.  It  is  cleai, 
however,  that  this  point  is  not  the  oat 
upon  which  this  ease  turns. 

For  it  is  obvious^  that  where  Equ^ 
holds  married  women  as  having  the  sam 
general  power  of  disposing  of  their  sep- 
arate estate,  as  if  they  were  sole,  it  ii 
not  easy  to  comprehend  the  ground  apoa 
which  any  distinction  can  be  made,  m 
principle,  between  debta  evidenced  hj 
an  express  undertaking  to  charge  ths 
separate  proper^,  and  those  which  Sft 
not ;  or  between  debt«  of  suretyship  sad 
those  where  the  consideration  goes  te 
the  feme  covert,  or  for  the  benefit  of  her 
separate  estate,  «o  far  m»  ker  mimiim  to 
ekarge  her  $€parate  ett«U  i$  amenwti.  If 
the  promissor  have  no  means  of  meetieg 
an  underUking,  except  her  separate  es- 
tate, and  could  not  bind  hereelf  perssnsl 
]y,  the  conclusion  seems  irresistibly  that 
if  she  contracts  in  good  frutk,  she  desi 
intend  to  bind  her  separats  property. 
It  seems  to  us,  therefore,  that  the  Asmo- 
ean  cases,  among  which  we  may  asmi 
Yale  o#.  Dederer,  18  N.  Y.  Court  of  A^ 
peaU  R.  266,  a  G.  22  Id.  460.  WiUaid 
M.  Eastham,  wpra,  and  manj  eth»s, 
referred  to  in  1  Lead.  One.  la  Bq«  437, 
Hare  &  Wallace's  Am.  Note,  which  have 
held  that  the  promissory  note  of  s  osr- 
ried  woman,  for  the  aeoomBaodstisn  §( 
one  not  her  husband,  will  not,  pnmt^ft' 
cie,  bind  her  separate  estais,  la  sqoi^; 
but  that  sueh  eontract  wiU  so  Viad  hs 
separate  estate,  if  it  aMMsr»  mm  momm  «f  ^ 
eases  hold,  from  the  eonftraot  itsslt  ^ 
as  others  hold,  either  from  Um 
or  eUunde^  that  such  was  h( 
at  the  time  of  entering  iaio  ihm 
do  net  rest  upoa  any 
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eiple.  We  eao  comprehend  the  import, 
and  the  reasoiiftbleneM,  of  euch  a  rule 
vhen  it  it  made  uniTersal,  as  a  restrio- 
tioo  upon  the  power  of  married  women 
in  regard  to  the  diepoeition  of  their  sep- 
nrate  estatei.  We  would  not  dissent 
from  a  legislatiTO  restriotion,  prohibiting 
married  women  from  binding  themselTos 
(as  they  are  now  allowed  to  do,  person- 
sUj,  in  many  of  the  states,  as  to  con- 
traots  generally),  or  their  separate  pro- 
P^>^7*  S^  ^""^  eontnui  of  mtreip$hifi. 
8aoh  a  restriction,  as  to  the  husband, 
vonld  certainly  be  judicious.  It  may  be 
q[ae8tionable  whether  the  Courts  could, 
with  much  show  of  reason,  now  adopt 
raeh  a  rule,  but  the  legislature  might 
do  it.  But  the  American  Courts,  in  at- 
tempting to  discriminate  between  the 
presumption  of  intention  to  charge  the 
separate  estate,  where  the  contract  is 
one  of  suretyship,  and  where  it  is  one 
for  the  benefit  of  the  feme,  or  of  her  se- 
parate  estate,  and  holding  that  such 
preeomption  will  not  arise  from  the  con- 
tract itself,  in  the  former  case,  but  that 
it  will,  in  the  latter,  seem  to  us,  to  hsTc 
manifested  more  sense  of  justice  and  in- 
dtilgenee  towards  the  interest  of  the 
feme,  than  of  tenderness  in  regard  to 
the  implications  affecting  her  good  faith, 
g^rowing  out  of  the  reasons  which  they 
uxgp  for  the  distinction.  For  it  seems 
to  be  difficult  to  raise  any  distinction  in 
T9^»rd  to  her  intention  to  charge  her 
•eparate  estate,  which  will  not  finally  im- 
pUeate  her  in  positire  bad  faith  towards 
the  person  with  whom  she  was  oon- 

tVMUBg. 

And  the  Court,  in  Willard  «t.  East- 
fkaia,  feeling  the  force  of  this  implioa- 
ticm  doabtleas,  has  placed  the  case  upon 
tlse  grooiid  that  a  contract  of  suretyship, 
tMAng,  prima  fuie,  neither  for  the  bene- 
#t  of  the  feme,  or  her  estate,  cannot  be 
made  a  charge  upon  her  separate  estate, 
valese  bj  her  etpress  contrmet.    And 


where  the  contract  is  in  writing,  this 
provision  must  form  part  of  the  writing, 
of  course.  This  makes  the  decision  more 
consistent  with  reason  and  with  fact  than 
those  are,  where  a  distinction  is  attempt- 
ed to  be  made  between  the  presumption 
of  intention  on  her  part  in  regard  to 
charging  her  separate  estate,  when  the 
contract  is  for  her  own  benefit,  or  thai 
of  her  estate,  and  when  it  is  not. 

It  would  be  quite  impossible  to  give 
any  intelligible  Tiew  of  the  American 
law  upon  this  question,  within  any  such 
limits  as  are  allowed  us  here.  It  has 
seemed  to  us,  that  in  those  particu- 
lars in  whioh  the  American  Courts 
have  departed  from  the  rules  of  equity 
recognised  in  the  English  Courts,  it  has 
rather  tended  to  make  the  law  conre- 
nlent  and  agreeable,  than  rational  or 
consistent  in  itself. 

1.  The  American  Courts  hsTc  required 
that  in  the  deed  or  oonveyanoe  of  the 
•state  to  the  separate  use  of  a  married 
woman,  it  should  expressly  appear  that 
she  had  power  to  charge  the  same  by  a 
giTen  form  of  contract,  in  order  to  make 
such  contract  a  charge  upon  such  estate. 
Ewing  9#.  Smith,  8  Dessaus.  417 ;  Trus- 
tees of  Fraiier  m.  Center,  1  McCord*s 
Ch.  R.  270;  Magwnod  m.  Johnson,  1 
Hill  C.  R.  228;  Robinson  vt.  Ez*ors  of 
Dart,  Dudley's  £q.  128;  Reid  m.  Lamar, 
1  Strobh.  Eq.  R.  27. 

In  New  York,  Chancellor  Km  con- 
demned the  English  rule ;  Meth.  Epise. 
Ch.  M.  Jaques,  nqira;  but  hid  decision 
was  reTcrsed,  17  Johns.  R.  648 ;  and  the 
New  York  Courts,  through  a  long  course 
of  years,  were  understood  to  have  recog- 
nised M\j  the  English  rule  upon  this 
point:  That,  where  no  restriction  wae 
placed  upon  the  power  of  alienation,  the 
Courts  would  not  create  any  by  implica- 
cation.  But  that  ground  is  certaanlj 
Tcry  essentially  shaken  in  the  opinloa 
of  Mr.  JusUce  Sildix,  in  Yale  et.  Ded** 
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rer,  22  N.  Y.  Bep.  450.  And  the  Courto 
in  Pennsylvuiift  seem  to  have  adopted 
somewhat  ■Imilar  grounds.  All  this  eer- 
tainlj  shows  very  manifest  dissatis&ction 
with  the  English  rule,  and  an  increasing 
disposition  to  protect  the  property  of 
married  women.  And  as  married  women 
have  no  power,  by  the  common  law,  to 
make  a  contract  personally  binding,  and 
it  is  only  through  the  aid  of  Courts  of 
Equity  that  such  contracts  can  be  made 
a  charge  upon  their  separate  estate,  it  is 
to  be  expected  that  those  Courts  would 
affix  such  conditions  to  the  relief  grant- 
ed, as  ihey  deemed  requisite  for  the  pro- 
tection of  the  rights  of  those  who  are 
under  their  protection,  in  some  sense. 
We  only  regret  that  there  should  be  so 
much  oonflict  between  the  English. and 
American  cases  upon  this  point,  when 
there  seems  so  slight  ground  for  depart- 
ing from  the  English  rule,  as  at  present 
held. 

2.  This  whole  idea  of  regarding  the 
estate  of  the  wife  in  her  separate  pro- 
perty, as  in  the  nature  of  a  trust  for  her 
support,  and  that  she  can  only  charge 
it  by  virtue  of  a  power  given  her  for 
that  purpose,  which  has  led  to  so  much 
discussion  and  conftision,  both  in  Eng- 
land and  this  country,  is  a  mere  fiction, 
and  as  such  has  been  formally  and  en- 
tirely abandoned  in  England  within  the 
last  year.  Johnson  vs.  Gallagher,  7 
London  Jur.  N.  S.  278  (March  1861). 
Lord  Justice  TusHsn  there  said,  "The 
doctrine  of  appointment,  however,  seems 
to  me  to  be  exploded  by  Owens  v«. 
Dickinson,  1  Cr.  &  Ph.  48.  A  Court  of 
Equity  having  created  the  separate  es- 
tate, has  enabled  a  married  woman  to 
contract  debts  in  respect  of  it.  Her  per- 
son cannot  be  made  liable  either  at  law 
or  in  equity,  but  in  equity  her  property 
may.  This  Court,  therefore,  as  I  oon- 
oeive,  gives  execution  against  the  pro- 
ptrty,  just  at  a  Court  of  law  gives  exe- 


cution against  the  property  of 
debtors."  «  «  «The  evidenoe,  I  tUak, 
shows  that  the  tradesmen  who  supplied 
the  goods  supposed  and  believed  thst 
she  had  separate  estate,  and  dealt  with 
her  on  that  assumption.  So  fkr,  tkeie- 
fore,  as  they  were  concerned,  they  deah 
on  the  footing  of  a  separate  estate.  Hov 
was  it,  then,  on  the  part  of  the  dcftod- 
ant  ?  She  was,  as  I  have  said,  living 
separate  from  her  husband,  and  had  se- 
parate estate ;  and  I  think  that  when, 
under  such  circumstances,  a  manied 
woman  contracts  debts,  the  Comt  ii 
bound  to  impute  to  her  the  intention  ts 
deal  with  her  separate  property,  nnhsB 
the  contrary  is  clearly  proved.  Tbs 
Court  cannot  impute  to  her  tiie  dii^oB- 
esty  of  not  intending  to  pay  for  the  goedi 
which  he  purchased." 

This  view  of  the  law  is  given  by  one 
of  the  ablest  and  most  experieneed  equi- 
ty judges  now  living,  and  upon  a  ftifl 
review  of  all  the  English  eases,  and  vs 
must  confess  that  it  seems  to  us  to  hats 
stripped  the  matter  of  much  of  its  fonav 
complication  and  conftision,  and  to  bs 
far  more  satis&ctory  than  any  other 
view  which  we  have  yet  seen.  It  would 
undoubtedly  render  Ihe  separate  eatste 
of  a  married  woman  liable  upon  her  con- 
tracts of  suretyship.  And  it  is  raj 
obvious,  that  if  she  is  held  capable  of 
assuming  such  obligations,  ia  any  fona. 
so  as  to  become  a  charge  upon  her  sepa- 
rate estate,  it  is  but  an  arbitraiy  require- 
ment that  the  written  contract,  whi^  by 
the  Statute  of  Frauds  is  required  to  bs 
in  writing  in  order  to  bind  her  for  the 
"debt  of  another,"  should  go  beyoad 
the  statute,  and  beyond  the  reqnire- 
ments  of  any  positive  ]a.w,  and  eea- 
tain  an  express  stipulation  to  the  < 
that  she  intends  to  bind  her 
estate.  This  certainly  looks  like  an 
invention  to  render  the  oontraet  liiefe 
rative,  «nd  mig)it  lead 
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niiton  to  suspeot  iliat,  when  thftt  re-  ftgalnst  the  separate  estate  of  a  married 

quirement  is  met,  some  other  will  be  woman,  in  whaterer  form  it  may  be 

made.     We  suggest  again  the  more  sat-  made,  or  else  of  allowing  such  eontracts 

isfaotory  course    of  saying,   at    once,  of  married  women  to  stand  upon  the 

thai  Courts  of  Equity  will  not  lend  thdr  same  general  footing  with  their  other 

•id  to  enforce  a  contract  of  suretyship  contracts.  I.  F.  R. 


Supreme  Court  of  Indiana. 

JOHN  RBTNOLPS  VS.  THE  BANE  OF  THE  STATE  OF  INDIANA. 

By  the  charter  ofthe  Bank  of  the  State  of  Indiana,  it  was  provided,  that  the  bank 
should  not  at  any  time  suspend  or  refuse  payment  in  gold  or  silver,  of  any  of  its 
notes,  bills,  or  obligations,  &o.,  and  that  if  it  should  neglect  or  reftise  to  do  so, 
then  the  holder  should  be  entitled  to  recover  the  amount  with  twelve  per  cent. 
interest.  On  the  1st  of  April  1862,  the  plaintiff  demanded  of  a  branch  bank 
payment  of  its  notes  in  coin,  which  was  reAised,  but  the  amount  tendered  in 
United  States  legal  tender  Treasury  Notes. 

Seidy  (Ist,)  That  the  provision  in  the  charter  in  question,  did  not  amount  to  a 
restriction  of  the  right  of  the  bank  to  avail  itself  of  the  privilege  of  using 
anything  else  as  money,  as  a  tender,  which  the  United  States,  by  their  laws, 
might  legally  declare  to  be  such. 

(2d)y  That  Congress  had  not  the  Constitutional  power  to  declare  paper  money  a 
legal  tender ;  but 

(Sd),  That,  considering  that  the  Legislature  and  Executive  Departments  of  the 
Federal  Government  had  decided  in  favor  of  the  existence  of  such  a  power,  and 
what  the  consequences  of  an  opposite  decision  at  the  present  time  by  the  court 
would  be,  they  would  hold  the  Treasury  Notes  to  be  a  legal  tender  until  the 
Federal  Courts  should  determine  otherwise. 

Appeal  from  the  St.  Joseph's  Circuit  Court. 

The  opinion  of  the  Court  ^ras  delivered  by 

Perkins,  J. — On  the  first  day  of  April,  1862,  John  Beynolds 
presented  to  the  Branch  at  South  Bend  of  the  Bank  of  the  State 
3f  Indiana,  certain  notes  or  bills  issued  by  that  Branch  in  the 
exercise  of  power  conferred  by  the  charter  of  the  Bank,  and, 
irithin  the  usual  banking  hours,  demanded  their  redemption  in 
scin.  The  Branch  refused  to  redeeni  the  notes  in  coin,  but  offered 
to  redeem  them  in  treasury  notes,  issued  under  late  acts  of  Con- 
g;re88,  and  declared  by  act  of  Congress  to  be  a  legal  tender.    These 


Digitized  by  VjOOQIC 


670  RETN0LD8  ts.  BANK  OF  INDIANA. 

treasury  notes,  issued  as  they  are  upon  no  specie  basis,  but  sinplj 
i^on  the  indebtedness  and  credit  of  the  government,  and  designed 
to  oireolate  as  money,  fill  the  definition  of  bills  of  credit.  The 
Oircuit  Court  decided  against  the  plaintifi",  holding  that  the  Bank 
might  redeem  in  treasury  notes.  The  charter  of  the  Bank  coi- 
tains  this  section : — 

<<  Sect.  8.  The  said  bank  shall  not  at  any  time  suspend  or  refuN 
payment  in  gold  or  silver,  of  any  of  its  notes,  bills,  or  oUi|^ 
tions,  due  or  payable,  nor  of  any  moneys  received  upon  depoat; 
and  if  said  bank  at  any  time  refuse  or  neglect  to  pay  any  bill, 
note,  or  obligation  issued  by  such  bank,  if  demanded  within  the 
usual  banking  hours,  at  the  proper  branch  where  the  same  is  psj- 
able,  according  to  the  contract,  promise,  or  undertaking  therein 
expressed,  or  shall  neglect  or  refuse  to  pay  on  demand  as  afore> 
said  any  moneys  received  on  deposit  to  the  person  or  persons  en- 
titled to  receive  the  same,  then,  and  in  every  such  case,  the  holder 
of  any  such  bill,  note,  or  obligation,  or  the  person  or  persou 
entitled  to  demand  or  receive  such  moneys  as  aforesaid,  shall 
respectively  be  entitled  to  receive  and  recover  interest  on  their 
said  demands,  until  the  same  shall  be  fully  paid  and  satisfied,  at 
the  rate  of  twelve  per  centum  per  annum,  from  the  time  of  such 
demand  as  aforesaid,  and  any  branch  so  failing  to  meet  its  engage- 
ments may  be  dosed  as  in  case  of  insolvency." 

In  the  present  condition  of  the  country,  if  the  Bank  proceeds 
under  this  section  of  the  charter  to  redeem  her  circulation  in  eoil^ 
she  will  probably  destroy  herself,  ruin  a  large  portion  of  her  debt- 
ors, and  distress  the  people ;  while,  on  the  ether  hand,  if  she  it 
legally  bound  thus  to  proceed,  and  does  not,  she  will  thereby  abo 
put  her  own  existence  in  jeopardy. 

In  this  dilemma  the  Bank  asks  for  a  speedy  decision  of  the 
pending  cause,  and  the  plaintiff  joins  in  the  request. 

The  Constitution  of  the  United  States,  Art.  1,  sect.  10,  ordaisi 
that  no  State  shall  <«  coin  money,  emit  bills  of  credit,  make  anythinf 
but  gold  and  silver  coin  a  legal  tender,"  &c.  Indiana,  in  lojii 
submission  to  this  limitation  upon  her  power  as  a  sovereign  Statc^ 
in  framing  her  Constitution,  provided.  Art.  10,  sect.  7,  that  <«al 
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bfllfl  or  notes  issued  as  rnonej  shall  be,  at  all  times,  redeemable  ia 
gold  or  silver" :  and  as  we  have  seen,  the  legislature  in  chartering 
the  Bank  of  the  State  of  Indiana,  an  institution  created  to  iatne 
a  circolating  medium  of  paper,  required  of  her  a  compliance  with 
this  constitutional  provision. — Sect.  8,  above  quoted.  From  such 
compliance  the  State  cannot  release  the  Bank.  Can  the  United 
States  do  so  ?  is  the  question.  If  the  United  States,  under  the 
Constitution,  can  make  treasury  notes  a  legal  tender  in  payment 
6f  debts  between  citizen  and  citizen,  she  can  make  them  thus 
between  the  States  of  the  Union,  corporations  and  citizens.  And 
coming  now  to  the  particular  case  before  us,  as  the  section  in  the 
charter  of  the  Bank  of  the  State  above  quoted,  was  inserted  to  make 
it  conform  to  the  restriction  upon  the  power  of  the  State,  imposed 
by  the  Constitution  of  the  United  States,  viz.,  that  a  state  shall 
not  create  money,  in  the  constitutional  sense  of  that  word,  and 
shall  not  by  her  own  laws  teeognise  anything  as  such  but  gold  and 
silver,  it  is  not  reasonable  that  we  should  construe  that  section  as 
a  reetrfetion  upon  the  right  of  the  Bank  to  avail  herself  of  the 
privilege  of  using  anything  else  as  money,  as  a  legal  tender,  which 
tiM  United  States,  by  her  laws,  might  legally  declare  to  be  cruch.  The 
true  intei^retation  of  the  section  must  be,  that  the  Bank  shall  not 
rsfisse  to  redeem  her  bills  in  what  the  Congress  shall  constitution- 
ally make  legal  tender  money.  The  Bank  cannot  be  compelled  to 
reeeive  treasury  notes  from  the  citizen  in  one  hand,  and  pay  to  the 
eitisen  gold  and  silver  with  the  other.  Under  this  construction 
of  the  charter,  the  Act  of  Congress  in  question  does  not  impair 
its  obligation,  regarded  as  a  contract.  But  it  may  be  remarked, 
If  Congress  can  impair  the  obligation  of  contracts,  in  this  particu- 
lar,  between  citizens,  it  can  also  between  citizens  and  corporations, 
and  the  States  and  corporations.  The  decision  of  the  cause,  then, 
mtiiit  turn  upon  the  question.  Can  Congress  make  treasury  notes 
m  legal  tender  ?  Can  it  make  anything  but  gold  and  silver  coin  a 
iegml  tender?  The  answer  to  this  question  must  be  drawn  from 
the  Constitution  of  the  United  States,  for  it  is  a  judicially  estab- 
lished proposition  that  Congress  can  exercise  such  powers  only  as 
are  grantied  eicpressly  or  incidentally  by  that  instrument.    And 
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the  same  rule  applies  to  every  other  department  of  the  OoTenh 
ment.  It  may  be  further  observed  that,  if  the  proposition  just 
stated  is  not  true  in  every  partioular,  then  is  our  GovenuDent 
nractically  one  of  unlimited  powers,  and  the  Constitution  a  delu- 
sive bauble. 
We  proceed  to  investigate  the  questions  above  propounded. 

I.  The  power  to  make  treasury  notes  or  anything  else  but  cob, 
a  legal  tender,  is  not  expressly  given  in  the  Constitution.  TIm 
money-making  power  is  granted  to  Congress  in  these  wordfl: 
•<  Congress  shall  have  power  to  coin  money,  regulate  the  falna 
thereof,  and  of  foreign  coin." 

II.  Is  such  power  granted  as  an  incident  to  any  substantiTe 
power?  That  it  is  not,  the  following  considerations  strongly  tend 
to  prove,  viz. : 

1.  The  convention  which  adopted  the  Constitution  not  only  did 
not  grant,  but  they  expressly  rejected  it,  as  a  substantive  power, 
and  for  the  distinctly  declared  purpose  of  preventing  its  exeroN 
by  Congress,  under  any  pretext  or  circumstances  whatever— ttd 
this  too  after  the  power  had  once  been  expressly  granted  to  die 
Federal  Government ;  and  the  states  subsequently  ratified  the 
Constitution  with  this  understanding.  Articles  of  ConfedeiatioB, 
§  5;  Elliott's  Debates,  vol.  1,  pp.  258,  276,  418,  and  531;  Ibdi- 
son  Papers,  vol.  2,  p.  1282;  8  Id.  1843  et  %eq.;  2  Story  on  tbe 
Const.  2  Ed.,  commencing  at  section  1858;  Curtis's  Hist.  Const 
vol.  2,  pp.  828,  829,  864.  The  above  proposition  is  established  by 
the  debates  in  the  convention :  See  Madison  Papers,  9Ufra^  by  the 
communications  of  members  to  their  respective  states :  See  EUiott'i 
Deb.,  8upra;  and  by  the  fact  that  members  of  the  convention  wen 
members  of  the  state  ratification  conventions. 

2.  Such  paper  is  unequal  to  the  functions  of  a  national  curreng* 
It  is  claimed  that  the  power  to  emit  bills  is  an  incident  to  that  of 
regulating  commerce — that  a  medium  of  exchange,  a  currencj,  ii 
a  necessity  of  commerce,  and  its  creation  an  incident  in  the  regfr 
lation  of  commerce.  This  argument  is  not  as  satisfactory  as  oosU 
be  wished.     It  has  apparent  weaknesses. 

1.  As  matter  of  fact,  the  bills  are  not  emitted  on  account  ef 
commerce      Commerce  does  not  apply  for  their  issue. 
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2.  They  are  not  needed  for  domestic  commerce;  for  foreign 
iey  are  useless. 

3.  It  is  admitted  that  currency,  as  a  medium  of  exchange,  is  a 
;reat  necessity  of  commerce ;  and  it  is  an  acknowledged  power  of 
very  government  to  ordain  what  shall  constitute  that  currency. 
Jovernments  have  done  so ;  but,  throughout  the  civilized  world, 
hey  have  all  concurred  in  declaring  that  gold  and  silver  shall  be 
bat  currency.  Why  they  have  so  declared  will  be  seen  as  we 
drance.  Now,  the  precise  question  of  what  should  be  the  cur- 
ency  of  this  nation,  what  should  be  its  medium  of  commerce,  what 
bald  be  used  to  meet  that  necessity,  was  the  one  that  was  before 
le  convention  which  constructed  the  frame  of  our  government; 
nd  they  ordained  and  established,  by  the  paramount,  the  funda- 
tental  law  of  the  nation,  that  that  currency  should  be  gold  and 
Irer,  or  paper  issued  upon  and  as  the  representative  of  gold  and 
Iver,  and  not  bills  of  credit  issued  simply  upon  the  indebtedness 
id  faith  of  the  government.  Hence,  it  would  seem  that  there 
luld  be  no  incidental  power  over  this  question,  connected  with 
e  regulation  of  commerce. 

And  here  the  question  occurs.  Why  was  it  ordained  by  our  Con- 
itution  that  coin  should  constitute  the  currency  of  this  nation  ? 
s  we  have  seen,  currency  is  the  medium  of  commerce,  is  created 
r  commerce ;  and  it  i&  a  necessity  that  it  should  consist  of  some- 
ing  that  will  circulate  co-extensively  with  commerce ;  but  com- 
srce  IB  not  limited  by  geographic  lines  ;  its  domain  is  the  world ; 
e  republic  of  commerce  is  as  expanded  as  the  globe.  Hence,  to 
equal  to  the  exigencies  of  the  subject,  the  currency  must  con- 
t  of  that  which  will  circulate  with  equal  credit  all  over  the 
)be:  something  that  possesses  an  intrinsic  value,  a  value  not 
pendent  npon  the  duration  or  condition  of  governments ;  that 
rolutions  and  changes  in  political  organizations  will  not  affect ; 
*  commerce  looks  not  to,  and  does  not  depend  upon,  the  forms 
such  organizations.  The  gold  and  silver  in  the  rebel  republic 
day  is  as  good,  the  world  over,  as  is  that  of  the  old  legitimate 
public,  while  its  bills  of  credit  are  becoming  as  worthless  as 
thered  leaves.  Such  a  currency,  the  experience  of  the  world 
Vot.  10.— 48 
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proves,  paper  cannot  be.  Said  Mr.  Webster,  in  his  speech  on  the 
currency,  in  1887,  « I  am  for  a  sound  currency  for  the  country, 
and  by  this  I  mean  a  conrertible  currency,  so  far  as  it  consists  of 
paper.  Mere  government  paper,  not  payable  otherwise  than  by 
being  received  for  taxes,  has  no  pretence  to  be  called  a  currency. 
After  all  that  can  be  said  about  it,  such  paper  is  mere  paper  money. 
It  is  nothing  but  bills  of  credit.  It  always  has  been  and  always 
will  be,  depreciated.  Sir,  we  want  specie,  and  we  want  paper  of 
universal  credit^  and  which  is  convertible  into  specie  at  the  will  of 
the  holder.  That  system  of  currency,  the  experience  of  the  world, 
and  our  own  experience,  have  both  fully  approved." 

Says  Mr.  Crawford,  in  his  report,  in  1820:  "By  the  term 
•  currency,'  the  issue  of  paper  by  government,  as  a  financial  re- 
source, is  excluded."     Funding  Systems,  p.  748. 

But  while  bills  of  credit  will  not  furnish  a  sound  currency  them- 
selves, they  tend  to  exclude  such  a  currency,  viz.,  coin,  from  dr- 
culation,  and  to  drive  it  from  the  country.    As  such  paper  will  not 
circulate  in  foreign  countries,  the  importer,  when  he  has  received 
his  balances  here  in  that  medium,  is  compelled  to  go  to  the  banks 
and  brokers  and  exchange  it  for  coin,  which  he  takes  abroad  with 
him ;  and,  at  present,  as  our  main  produce-exports  are  cut  ofi^  their 
place  must  be  supplied  by  specie ;  and,  as  the  banks  are  not  re- 
quired to  retain  specie  for  the  redemption  of  their  own  paper,  if 
the  bills  of  credit  are  a  legal  tender,  they  can,  and  it  is  to  be 
feared  many  of  them  will,  dispose  of  their  entire  stock,  as  it  will 
command  a  premium  over  paper,  and,  ere  long,  this  country  be  Idt 
with  nothing  but  a  pure  paper  medium,  without  the  basis  of  a 
dollar  of  specie.     To  illustrate  : — The  great  bulk  of  our  produce- 
exports,  in  years  past,  has  consisted  of  cotton,  tobacco,  and  riee. 
The  report  of  the  Secretary  of  the  Treasury  for  1861,  shows  ths$ 
the  value  of  cotton,  rice,  and  tobacco  exported  in  that  year,  ex- 
ceeded two  hundred  and  ten  millions  of  dollars.     We  are  nov 
deprived  of   these  articles  of   export,  and  the  vacuum  must  tw 
filled  by  coin,  or  commerce  be  in  proportion  diminished.     So,  the 
interest  on  our  vast  bond-indebtedness  to  foreigners  must  be  pa^ 
tn  specie. 
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The  cotton  crop  of  last  year,  it  would  seem,  is  to  be  burned, 
And  it  IS  scarcely  possible  that  a  crop  should  be  raised  this  year — 
(the  loss  of  two  cotton  crops,  in  times  of  peace,  would  revolu- 
tionize the  commercial  and  financial  world) — and  thus  it  would 
seem  to  be  inevitable  that  a  foreign  demand  will  exist  that  must 
drain  the  entire  specie  from  the  country,  as  the  counter  homo 
demand  for  it  is  removed  by  the  bills  of  credit,  if  they  are  a  legal 
tender ;  and  when  it  is  all  exhausted  what  will  be  done  then  ? 

These  considerations  were  vividly  in  the  minds  of  the  Conven- 
tion that  formed,  and  of  the  States  that  adopted  our  present 
Constitution,  They  had  before  them  the  then  recent  history  of 
the  issue  of  continental  and  state  bills  of  credit,  and  the  disas- 
trous results  thereof  to  the  country,  and  they  determined  to 
prevent  a  repetition  of  the  evils.  See  the  subject  most  thoroughly 
discussed  in  2  Story  on  the  Constitution,  2d  edition,  commencing 
at  section  1858. 

On  the  other  hand,  the  legislative  and  executive  departments 
ot  the  Federal  Oovernment  have,  within  the  past  year,  for  the  first 
time  in  the  history  of  the  Government,  it  is  true,  decided  in  favor* 
of  such  a  power,  and  have  exercised  it ;  and  the  disastrous  con- 
sequences to  the  country  that  must  follow  a  denial  of  the  validity 
f>f  that  exercise  of  power,  press  hardly  upon  the  judiciary  to 
instain  the  violation  of  the  Constitution,  if  it  be  such,  and  thus 
n'eate  a  precedent  for  further  usurpations.  But  with  the  tribunal 
>f  last  resort,  such  considerations  should  not  have  influence.  The 
>re8ervation  of  the  Constitution,  in  its  letter  and  spirit,  should  be 
in  object  outweighing,  with  that  tribunal,  all  considerations  of 
emporary  inconvenience.  That  such  would  be  the  course  of  this 
7oart,  on  a  question  arising  under  our  state  constitution,  we  think 
ts  past  action  will  amply  sustain  us  in  asserting.  In  the  case  at  bar, 
or  decision  is  but  that  of  a  Nm  Priu$  Court,  and  we  had  better 
rr  in  acquiescing  in,  than  by  declaring  null  the  action  of  Con*- 
jess. 

Influenced,  then,  by  deference  to  the  action  of  the  Federal 
lt>Yeniment,  by  the  rule  that  all  doubts  must  be  resolved  in  favor 
r  the  law  (a  principle  that  tends  constantly  to  augment  the  powers 
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of  limited  governments) ;  bj  the  exigencies  of  the  times ;  by  th« 
consideration  of  the  local  injury,  temporarily,  to  oar  State  that 
I  would  follow  a  different  decision,  and  the  fact  that  the  question 
can  only  be  decided  finally  by  the  Supreme  Court  of  the  United 
States,  we  hold  that  the  Act  of  Congress,  making  treasury  notes 
a  legal  tender,  is  within  the  Constitution  and  valid.  Such  will  be 
the  ruling  of  this  Court,  till  the  Federal  Court  shall  determine 
the  question  otherwise.  The  Bank,  by  redeeming  in  treasury 
notes,  does  not  expose  her  franchises  to  forfeiture.  The  judgment 
below  is  affirmed  with  costs. 

It  is  therefore  considered  by  the  Court  that  the  judg- 
ment of  the  Court  below,  in  the  above  entitled  cause, 
be  in  all  things  affirmed,  at  the  costs  of  the  appellant ; 
all  of  which  is  ordered  to  be  certified  to  said  Court 
And  it  is  further  considered  by  the  Court,  that  the 
appellee  recover  of  the  appellant  the  sum  of  ,  for 
her  costs  and  charges  in  this  behalf  expended. 


Superior  Court  of  the  City  of  New  York.     May^  1862. 

CHARLES   B.    HOFFMAN  et  al.   V8.   DANIEL   MILLER  et  (A. 

M.,  0.  &  M.,  of  Baltimore,  indorsed  in  blank  and  deposited  for  oolleetion  witk 
J.  L.  &  Co.,  bankers  and  ooUeoting  agents  in  the  same  city,  a  bill  ptjable  n 
New  York.  The  latter  indorsed  for  collection  to  the  plaintiffs,  also  bankers  aad 
collection  agents  doing  business  in  New  York.  Each  of  these  two  hoases  was 
constantly  remitting  paper  to  the  other  for  collection,  and  knew  that  each  re- 
mitted paper  for  collection  belonging  to  third  persons.  The  remitted  paper, 
when  payable  at  sight,  was  collected,  and  then  credited  as  cash.  That  payable 
in  futuro  was  entered  in  the  books  of  the  house  receiving  it,  as  receiTed  for 
collection,  and  was  not  otherwise  credited,  unless,  nor  until  it  was  actuallj  paid. 
According  to  the  course  of  business,  each  house  drew  for  the  cash  balanee  in  its 
favor,  arising  from  actual  collections,  and  not  against  paper  remitted  and  wA 
matured.  There  was  no  express  agreement  between  them,  that  either  shocid 
hold  the  paper  it  held  running  to  maturity,  as  security  for  the  paper  remitted  u 
the  other  for  collection,  or  for  cash  balances.  J.  L.  &  Co.,  at  the  time  of  remit- 
ting the  bill  in  question  to  the  plaintiffs,  owed  them  a  smaU  cash  balance,  aad 


Digitized  by  VjOOQIC 


HOFFMAN  ET  AL.  vs.  MILLER  ET  AL.  677 

immediately  thereafter  received  from  the  plaintiffs  other  remittances,  which 
they  collected,  but  failed  to  pay  over,  and  failed  in  business  before  the  bill  in 
question  matured.  The  plaintiffs  were  immediately  notified  that  the  bill  belonged 
to  M.,  C.  &  M.,  but  on  demand  thereof  refused  to  surrender  it. 

Held,  That  the  plaintiffs  could  not  retain  the  bill  as  against  if.,  C,  f"  M.,m  indem- 
nity against  the  balance  owing  to  them  by  J,  L.  ^  Co.,  and  that  they  were  not 
bond  fide  holders  for  value  in  such  sense  as  to  have  acquired  a  title  superior  to 
that  of  M.,  C.  &  M. 

Held,  also.  That  evidence  by  the  plaiotiffs,  that  in  making  the  remittances,  made 
after  receiving  the  bill  in  question,  they  looked  to,  and  relied  on,  the  unmatured 
paper  in  their  hands,  received  from  J.  L.  &  Ca,  was  not  entitled  to  any  consider- 
ation, as  neither  any  agreement  nor  the  course  of  dealing  between  them  and 
J.  L.  &  Co.,  authorized  them  to  so  rely,  and  J.  L.  &  Co.  had  no  reason  to  suspect 
that  any  remittance  made  to  them  was  influenced  by  any  such  consideration. 

Appeal  by  the  defendants  from  a  judgment.  This  suit,  when 
commenced,  was  brought  against  Allan  Hay  ^  Co,j  as  acceptors 
of  a  bill  of  exchange,  dated  «J7bu«^on,  Texas,  September  22, 
1860,"  drawn  by  John  Dickinson  on  Allan  Hay  ^  Co.,  of  New 
York,  for  $1100,  payable  thirty  days  after  sight  to  the  order  of 
Miller  J  Cloud  ^  Miller  ;  and  «<  accepted  October  5,  1860,  payable 
at  the  £ank  of  Commerce,  in  New  York.*'  When  received  by 
the  plaintiffs  it  was  indorsed  thus: — ^^ Miller,  Cloud  ^  Miller/* 
^^Pay  Messrs.  Hoffman  ^  Co.,  or  order,  for  collection,  Josiah 
Lbs  &  Co.,  eleven  hundred  dollars."  Allan  Hay  &  Co.  having 
no  defence,  except  that  they  were  ignorant  to  whom  the  bill  should 
be  paid  (the  plaintiffs  and  Miller,  Cloud  &  Miller  severally  claim- 
ing to  own  it),  were  permitted,  by  an  order  in  the  action,  to  pay 
the  money  into  Court,  and  Miller,  Cloud  &  Miller  were  made 
defendants  in  their  stead.  The  question  now  is,  does  the  money 
belong  to  the  plaintiffs,  or  to  the  substituted  defendants  Miller, 
Cloud  &;  Miller? 

The  plaintiffs'  firm,  at  and  prior  to  receiving  the  bill,  were 
bankers  and  collecting  agents,  doing  business  in  the  city  of  New 
York  ;  and  the  firm  of  Josiah  Lee  ^  Co.  were  also  bankers  and 
K>11ecting  agents,  doing  business  in  the  city  of  Baltimore. 

Miller,  Cloud  &  Miller,  on  the  20th  of  October,  1860,  doing 
)U8iness  in  Baltimore,  and  then  owning  the  bill  in  question,  de- 
>o3ited  it  with  Josiah  Lee  &  Co.  for  collection,  at  the  same  time 
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indorsing  it,  in  blank,  as  before  stated.  On  the  23d  of  Octoberi 
1860,  Josiah  Lee  &  Co.,  after  indorsing  it  in  the  form  mentioned, 
enclosed  that  and  another  bill  for  $77.31,  in  a  letter  of  that  date, 
directed  to  the  plaintiffs,  and  reading  thus : — 

<«  Messrs.  Hoffman  &  Co. :  Dear  Sirs : — We  enclose  for  col- 
lection and  credit,  bills  stated  below.     Kespectfally,  yours, 

Josiah  Leb  Sl  Co. 

D.  S.  Cohen $77.81 

Allan  Hay  &  Co 1100.00" 

The  plaintiffs,  by  letter  dated  October  24,  1860,  replied  {int^ 
alia)  as  follows : — 

«  Messrs.  Josiah  Lbs  &  Co.,  Baltimore. 

Dear  Sirs : — We  have  received  your  favor  of  23d  instant,  with 
enclosures  as  stated. 

$77.31  to  your  credit^  and 
1100.00  acceptance,  Allan  Hay  &  Co.,  due  November  4-7,  1860, 
which  we  enter  for  collection." 

Charles  B,  Hoffman,  one  of  the  plaintiffs,  and  the  only  witness 
on  their  part,  testified  thus : — <<  There  were  two  accounts  in  the 
books  of  each;  we  kept  an  account  of  all  paper  sent  to  them 
(Josiah  Lee  ^  Co.),  and  it  was  called  <  our  account,*  and  dnfo 
drawn  against  it  were  entered  in  that  account.  All  paper  received 
from  them,  and  drafts  against  us,  constituted  the  other  account, 
which  was  called  their  <  account.*  " 

Q.  Was  the  acceptance  in  suit  ever  passed  to  the  credit  of 
Josiah  Lee  &  Co.  upon  your  books? 

A.  No,  sir ;  it  was  never  passed  upon  the  ledger ;  a  memoran- 
dum of  it  was  kept  on  the  blotter  and  another  small  book.  It  wa» 
not  our  custom  to  pass  paper  to  the  credit  of  the  remitting  firm, 
in  those  accounts,  until  the  paper  matured  and  was  paid,  when  we 
passed  them  on  the  ledger.  Of  the  two  acceptances  mentioned  ia 
the  letter  of  October  23d,  one  was  paid  on  sight,  and  immediately 
passed  to  the  credit  of  Josiah  Lee  &  Co. ;  the  other,  being  thm 
acceptance  in  suit,  was  treated  differently. 
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[The  entry  in  plaintiffs'  blotter  was  thus : — 

«  851.  October  24,  1860. 

<<  JosiAH  Lbb  &  Co.,  Baltimarej  (Their  account.) 
"Their  remittance  on  D.  P.  Cohen     •        .        .     $77.81 

$77.81 

*«AllanHay&Co $1100'*] 

Q.  Did  you  ever  draw  against  any  particular  remittance,  pay«- 
able  in  future? 

A.  No,  sir. 

Q.  Did  you  ever  consider  yourself  entitled  to  draw  as  against 
remittances  for  collection  prior  to  their  maturity  ? 

A.  The  question  never  came  up. 

Q.  Did  you  ever  do  it? 

A.  No,  sir ;  we  never  had  occasion  to  do  it. 

Q.  You  did,  at  this  time,  a  general  collection  business  for  ac- 
count of  customers? 

A.  Yes,  sir. 

Q.  Any  one  that  chose  to  deposit  paper  with  you  for  collection, 
you  forwarded  it  for  collection? 

A.  Yes,  sir. 

Q.  Was  not  that  the  general  business  of  Josiah  Lee  &  Co.? 

A.  Yes,  sir;  that  was  one  branch;  they  were  in  the  habit  of 
receiving  paper  from  other  parties  and  transmitting  it  for  coUec* 
tion. 

Q.  Was  there  any  express  and  positive  agreement  between 
Josiah  Lee  k  Co.,  in  reference  to  this  acceptance,  except  by  the 
letter  and  order  given  in  evidence  ? 

A.  No,  sir,  there  was  not." 

Josiah  Lee  &  Co.  failed  November  1,  1860,  and  on  the  2d  of 
that  month  delivered  to  defendants  a  written  order  on  the  plaintiffs, 
requiring  them  to  deliver  to  the  defendants  the  acceptance  in 
question,  the  order  stating,  «they  (the  defendants)  being  the 
rightful  owners  of  the  same,  and  we  being  agents  to  collect." 
This  order  was  presented  to  the  plaintiffs,  and  the  acceptance 
demanded  of  them  before  this  suit  was  brought,  and  they  refused 
to  deliver  it  to  the  defendants. 
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The  plaintiffs  received  the  acceptance  on  the  morning 
of  the  24th  of  October.  On  the  23d  there  was  a 
balance  due  to  them  from  Josiah  Lee  &;  Co.  of   .         .   $540.28 

October  24,  plaintiffs  paid  A.  M.  Allen  on  Josiah  Lee 
&  Co.'s  letter  of  credit 200.00 

October  24,  plaintiffs  remitted  to  Josiah  Lee  &  Co.  for 
collection  .         .  * 438.57 

October  30,  they  also  remitted  to  Josiah  Lee  k  Co.,  for 

collection,  a  draft  for         .         .         •         .         •         .    3000.00 

They  drew  on  Lee  &  Co.,  October  29,  for      .         .         .     600.00 
and  October  80,  «       .        .         •    8000.00 

These  drafts  were  protested ;  Lee  &  Co.  collected  the  remittances 
of  October  29th  and  30th,  and  used  the  proceeds.  They  now  owe 
the  plaintiffs  93901.53,  excluding  from  the  calculation  the  accept- 
ance in  question.  Charles  B.  Hoffman  was  allowed,  against  the 
objection  and  exception  of  the  defendants,  to  testify,  that  for 
several  months  <<  we  always  took  into  account  the  paper  that  we 
had  on  hand,  in  remitting  for  collection,  or  drawing  down  our 
balances  with  them." 

The  judge,  before  whom  the  action  was  tried,  found  as  facts 
(among  others)  that  the  paper,  remitted  by  the- one  firm  to  the 
other,  "  always  appeared  to  be  the  property  of  the  party  transmit- 
ting the  same ;  each  treated  the  paper  so  received  from  the  other 
as  the  property  of  the  party  from  whom  it  was  received,  *  *  the 
plaintiffs,  until  the  2d  of  November,  1860,  had  no  notice  that  said 
acceptance  belonged  to  any  person  other  than  Josiah  Lee  &  Co., 
and  relying  upon  the  possession  of  said  acceptance,  and  other 
securities,  amounting  to  J467.50,*'  they  paid  the  $200  October  24th, 
and  made  the  remittances  of  $438.67,  and  $3000, — «and  from 
October  24th  to  October  29th,  left  the  balance  in  plaintiffs'  faror. 
arising  from  the  collection  of  such  drafts,  and  otherwise,  in  the 
hands  of  Josiah  Lee  &  Co.,  undrawn  for."  He  held  as  matters  of 
law,  that  the  plaintiffs,  as  bankers,  have  a  lien  on  the  bill  in  ques- 
tion, for  the  balance  due  them  from  Josiah  Lee  k  Co. ;  and  that 
they  have  acquired  a  valid  title  to  the  said  bill  of  exchange  as 
bond  fide  holders  thereof  for  value ;  and  gave  judgment  for  the 
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plaintiffs  for  the  amount  of  the  bill,  with  interest,  and  ordered  that 
the  money  paid  into  court  by  the  acceptors,  be  applied  on  said 
judgment.  The  defendants  excepted  to  these  decisions;  and  ap- 
pealed from  the  judgment  to  the  General  Term. 

X.  B.  Woodruff  ^  0.  F.  Sanfordj  for  appellants.  \ 

I 

Wm.  0.  BuMell  ^  Q-.  Spring^  Jr.^  for  respondents. 

By  the  Court.  Bosworth,  C.  J. — On  the  facts,  which  the  evi- 
dence will  justify  a  jury  or  judge  in  finding,  we  think  no  discrimi- 
nation favorable  to  the  plaintiffs,  can  be  made  between  this  case 
and  Warner  vs.  Lee^  2  Seld.  144,  and  Scott  vs.  The  Ocean  Bank^ 
5  Bosw.  192,  and  28  N.  T.  R.  289. 

In  Warner  vs.  Lee^  John  T.  Smith  &  Co.,  with  whom  the  plain- 
tiffs had  deposited  for  collection  a  note  owned  by  them,  made  by 
Osborn  &  Whallon,  sent  it  in  a  letter  to  the  defendant,  a  banker, 
which  letter  stated  that  it  was  «<  enclosed  for  collection."  In  the 
present  case,  the  indorsement  to  the  plaintiffs  stated  that  it  was 
<<  for  collection."  The  letter  enclosing  it  (and  another  draft)  stated 
that  they  were  enclosed  <<for  collection  and  credit."  This,  in  the 
light  of  the  evidence  given,  means  that  the  draft  for  $77.31  was 
enclosed  to  be  credited  to  Josiah  Lee  &  Co.,  and  the  one  for  $1100, 
for  collection.  The  small  one  was  paid  at  sight,  and  was  credited 
to  Josiah  Lee  &  Co.  The  large  one — the  one  in  question — was 
entered,  on  the  plaintiffs'  blotter,  as  received  for  collection^  and  was 
never  otherwise  credited  to  Josiah  Lee  &;  Co. 

In  Warner  vs.  Lee^  the  plaintiffs  had  received  no  advances  from 
John  T.  Smith  &  Co.  The  present  defendants  received  none  from 
Josiah  Lee  &  Co. 

In  Warner  vs.  Lecj  Smith  &  Co.  were  largely  engaged  in  making 
collections  of  notes  for  merchants  in  New  York,  and  the  defendant 
was  aware  of  that  fact.  In  the  present  case,  Lee  &  Co.  <«  were  in 
the  habit  of  receiving  paper  from  other  parties,  and  transmitting 
it  for  collection."  One  of  the  plaintiffs  so  testifies,  and  of  course 
he  was  aware  of  that  fact 
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In  each  case  the  accruing  balances  were  collected  in  a  Bimiltr 
manner. 

In  Warner  vs.  Lee^  the  referee  did  not  find  that  any  adyances 
were  made  by  defendant  to  John  T.  Smith  k  Co.,  on  the  credit  of 
the  note  there  in  question.  In  the  present  case,  the  judge  has 
found  that  the  plaintiffs  made  advances  to  Josiah  Lee  k  Co.,  on  the 
credit  of  the  acceptance  in  question.  We  shall  attempt  to  show 
that  this  finding  is  not  warranted  by  the  evidence.  Assuming,  for 
the  present,  that  this  is  susceptible  of  demonstration,  then  there  is 
no  difference  between  the  factjs  of  these  two  cases— except  that  in 
Warner  vs.  Lee^  the  note  there  in  question  was  collected,  and  the 
proceeds  received  by  the  defendant,  before  any  formal  notice  was 
given  to  him  that  the  note  was  not  the  property  of  Smith  k  Co.; 
while  in  the  present  case,  the  plaintiffs  did  not  collect  the  acoept- 
ance  in  question,  and  had  formal  notice  before  this  suit  was  com- 
menced, that  it  was  the  property  of  the  defendants. 

In  Warner  vs.  Lee^  the  court  said,  that  <<  When  the  defendant 
received  this  note  he  had  notice,  from  its  indorsement,  from  the 
course  of  business  of  Smith  &  Co.,  with  which  he  was  acquainted, 
and  from  the  letter  which  enclosed  the  note  to  him,  that  it  was 
placed  in  his  hands  for  collection  only,  on  account  of  the  owners, 
the  plaintiffs  in  this  suit.'"  Under  these  circumstances,  if  he  had 
made  advances  upon  account  of  it,  he  could  not  have  held  the  note 
or  its  proceeds,  against  the  plaintiffs.  Clark  vs.  MerchantM*  Bank, 
2  Comst.  380. 

In  the  present  case,  the  plaintiff  had  the  same  notice,  except 
such  as  the  indorsement  furnished.  In  Warner  vs.  Lee,  the  plain- 
tiffs indorsed  the  note  in  blank  on  delivering  it  to  Smith  &  Co., 
and  they  filled  up  the  blank  indorsement  with  the  defendant*! 
name  ;  whereby  it  was,  in  form,  specially  indorsed  by  the  plaintife 
to  the  defendant.  In  the  present  case,  the  blank  indorsement  of 
the  defendants  was  left  as  they  wrote  it,  and  Josiah  Lee  &  Co. 
wrote  under  it  a  special  indorsement  by  themselves  to  the  plain- 
tiffs,  in  terms  stating  it  was  for  collection.  The  present  plaindSi 
had  notice,  therefore,  that  Lee  k  Co.  had  received  it  for  collection; 
that  they  sent  it  for  collection  for  the  owners;  and  the  natonl 
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mferonce  would  be  that  the  payees  were  the  owners,  it  being 
indorsed  only  by  them,  and  by  Josiah  Lee  4  Co.  Arnold  vs.  Clarke 
1  Sandf.  S.  C.  R.  491,  supports  these  views.  If  it  be  thought  that 
the  decision  in  Warner  vs.  Lee  conflicts  with  that  in  The  Bank  of 
the  Metropolis  vs.  The  New  England  Bank,  1  How.  U.  S.  284,  it 
would,  nevertheless,  be  our  duty  to  follow  it,  it  being  the  decision 
of  the  court  of  last  resort  of  this  State,  and  controlling  upon  us. 
The  latter  case  was  cited  in  Warner  vs.  Lee,  2  Seld.  146,  and  of 
course  was  not  overlooked. 

In  Clark  vs.  The  Merchants*  Bank,  2  Comst.  880,  the  court 
treated  the  material  and  controlling  question  as  being  « whether 
the  bill  in  question  was  transmitted  to  Smith  &  Co.,  for  collection 
merely y  or  was  to  be  credited  to  the  plaintiffs  when  received  by  the 
former,  whether  collected  or  not."  Id.  And  to  complete  the 
statement  of  the  material  elements  entering  into  the  question, 
Gardiner,  J.,  added:  <<  As  the  bill  was  indorsed  in  blank  by  the 
plaintiffs,  the  legal  title  passed  to  Smith  k  Co.,  primd  facie,  and 
the  plaintiffs  must  establish  the  fact  that  it  was  indorsed  and  for- 
warded for  the  purpose  of  collection." 

In  the  present  case,  the  plaintiffs  have  proved  by  evidence  which 
is  uncontradicted,  that  Miller,  Cloud  ^  Miller  deposited  the  bill 
with  Josiah  Lee  &  Co.  for  collection;  that  the  latter  indorsed  it 
specially  to  the  present  plaintiffs,  and  stated  in  the  indorsement 
itself  that  they  indorsed  it  to  the  plaintiffs  for  collection,  and  that 
the  plaintiffs,  on  receiving  it,  entered  it  in  their  books  as  having 
been  received  for  collection,  and  by  letter  to  Josiah  Lee  &  Co., 
informed  them  that  they  had  entered  it  for  collection. 

In  Clark  vs.  The  Merchants'  Bank,  supra,  Gardiner,  J.,  dis- 
cusses the  evidence  therein,  as  to  the  classes  of  funds  remitted, 
and  came  to  the  conclusion  that  one  class  was  remitted  to  be 
credited  as  cash  when  received,  and  to  be  drawn  against,  whether 
-  paid  or  not,  at  the  time  of  so  drawing ;  and  that  another  class  was 
remitted  for  collection,  and  was  not  to  be  credited  or  drawn  against, 
until  actually  paid. 

As  to  the  class  which  was  to  be  credited  as  cash  when  received, 
the  Court  held  that  the  title  passed  to  John  T.  Smith  &  Co.,  on 


Digitized  by  VjOOQIC 


084  HOFFMAN  ET  AL.  vs.  MILLER  ET  AL. 

their  reception  of  the  same,  and  that  their  application  of  tbe 
proceeds  to  the  payment  of  their  own  debt,  could  not  be  questioned 
in  a  suit  against  creditors  (of  John  T.  Smith  k  Go.)  receiying  then 
in  good  faith. 

The  error  of  the  Court  below  was  stated  to  consist  in  tlw 
assumption  «<that  nothing  went  into  account  properly"  until 
collected  in  the  course  of  business  (or  in  other  words  that  nothing 
was  to  be  credited  as  cash  when  received).  Id.  385*  GARDiSiai, 
J.,  summarily  states  the  position  of  the  parties,  inter  te,  witk 
reference  to  the  different  classes  of  remittances,  thus :  «  For  the 
first  class  they  were  to  be  credited  with  the  right  to  draw  upon 
their  correspondents ;  as  to  the  second  and  third  the  N.  T.  firm 
were  the  agenle  of  the  plaintiffs,  and  had  no  other  interest  in  and 
control  over  the  assets,  than  such  as  was  necessary  to  the  discharge 
of  their  agency."   Id.  885. 

In  Scott  vs.  The  Ocean  Bank,  5  Bosw.  192,  and  28  N.  T.  B. 
289,  the  Court  held,  that, — 

1.  The  property  in  notes  or  bills  transmitted  to  a  banker  bybii 
customer,  to  be  credited  the  latter,  vests  in  the  banker  only  when 
he  has  become  absolutely  responsible  for  the  amount  to  tiie 
depositor. 

2.  Such  an  obligation,  previous  to  the  collection  of  the  bill,  eaa 
only  be  established  by  a  contract  to  be  expressly  proved,  or 
inferred  from  an  unequivocal  course  of  dealing. 

That  case,  in  all  of  its  material  facts,  bears  a  close  resemblanoe 
to  the  one  before  us.  And  the  Court  say :  <«  When,  therefore,  it 
appears  that  the  bill  in  question  was  retained  in  the  possession  of 
the  company  (the  party  to  whom  it  was  sent  for  collection),  after 
its  acceptance,  and  that  no  credit  had  been  given  for  it  at  the 
time  it  was  passed  to  the  defendants,  and  when  nothing  is  di^ 
closed  in  the  whole  course  of  dealings  between  the  parties  to  show 
that  any  bill  was  ever  credited  or  agreed  to  be  credited  in  account 
tSefore  its  collection,  or  that  Lyell  (the  remitter)  ever  drew  or  wai 
entitled  to  draw  on  the  company,  or  that  it  was  bound  to  acoepi 
drafts  otherwise  than  upon  and  for  funds  actually  received  in  cash, 
it  must  be  understood  that  the  company  at  the  time  of  the  transfier 
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stood  in  the  relation  of  agents  for  its  collection  merely/'  In  that 
nse,  the  defendants  received  the  bill  from  the  company  to  secure 
I  preexisting  indebtedness,  and  credited  its  proceeds  to  the  com- 
panj  after  it  was  paid ;  and  they  were  held  liable  to  the  plaintiff 
for  its  amount. 

If,  therefore,  it  is  clear  upon  the  evidence  that  the  present 
)Iaintiffs  did  not,  and  were  not  under  any  obligation  to  credit  the 
lill  in  question  to  Josiah  Lee  &  Co.  when  received^  and  that  there 
ras  no  agreement  or  understanding  between  them  that  remittances 
or  collection  or  a  delay  to  draw  for  cash  balances  was  to  be  based 
pon  or  influenced  by  the  consideration  of  holding  paper  sent  for 
ollection  and  not  matured,  then  it  will  follow  that  the  judgment 
1  this  case  is  in  conflict  with  Warner  vs.  Lee  and  Seott  vs.  The 
kean  Banhy  iupra. 

With  reference  to  this  question,  it  may  be  observed,  Jinty  that 
16  learned  judge  who  tried  this  cause  states  in  his  opinion  that 
the  only  ground  upon  which  the  plaintiffs'  claim  can  rest,  is  a 
iQtual  agreement  between  themselves  and  Josiah  Lee  &  Co.,  that 
1  remittances,  made  by  either  to  the  other,  should  be  considered 
I  made  upon  the  faith  of  any  prior  remittances  by  the  latter  to 
le  former,  unless  notice  was  given  of  the  interest  of  others  in  the 
iper  first  remitted ;"  and,  eecond^  that  the  learned  judge  did  not 
)d  as  e^faet  that  any  such  agreement  was  ever  made. 
There  is  no  evidence  that  any  express  agreement  to  that  effect 
IS  ever  made.  And  we  think  it  quite  clear  that  no  such  agree- 
ent  can  be  inferred  from  the  course  of  dealing  between  those 
irties. 

Charles  B.  Hoffman^  one  of  the  plaintiffs,  testified  as  to  the 
Drse  of  dealing  between  his  firm  and  Josiah  Lee  &  Co.  thus : 
We  remitted  to  them,  and  they  to  us ;  they  kept  an  account  with 
»  and  we  with  them ;  they  drew  upon  us,  and  we  upon  them ; 
at  paper  for  collection  and  so  on ;  their  remittances  to  us,  if  at 
;ht,  were  collected  at  once  and  passed  to  their  credit ;  the  same 
arse  was  pursued  with  the  paper  we  sent  them."  That  the 
estion  whether  the  plaintiffs  <<  were  entitled  to  draw  as  against 
nittaiices  for  collection  before  their  maturity,"  <<  never  came 
;"  that  they  never  did  it  nor  had  occasion  to  do  it,  and  that  he 
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does  not  remember  that  his  firm  ever  drew  <<  otherwise  than  agaiast 
balances"  of  collections  actually  made* 

The  only  circumstance  furnishing  any  evidence  of  any  exception 
to  this,  as  the  uniform  course  of  business,  is  in  the  teatimonj  of 
Mr.  Hoffman,  to  the  effect  that  he  remembered  <<one  instaiiee 
when  we  (his  firm)  paid  a  large  over-draft  by  them'*  (Josiah  Lee 
&  Co.).  By  over-draft,  as  here  spoken  of,  we  understand  a  draft 
for  a  larger  amount  than  the  cash  balance  then  standing  to  the 
credit  of  Josiah  Lee  k  Co.  Mr.  Hoffman  testifies  that  neither 
firm  was  "ever  under  obligation  to  pay  any  such  draft,"  and  that 
he  thinks^  there  were  two  or  three  instances  of  over-drafts  by  Josiah 
Lee  &  Co. 

In  opposition  to  this  exceptional  transaction,  and  in  support  of 
the  understanding  being  in  accordance  with  that  indicated  by  the 
usual  and  common  course  of  their  business,  is  the  fact  that  bills  on 
time,  when  received,  were  entered  in  the  books  of  the  plaintiffs  as 
having  been  received  for  collection^  and  were  never  otherwise 
credited,  until  actually  collected ;  that  the  bill  in  question  was 
sent,  entered,  and  by  plaintiffs'  letter  is  admitted  to  have  beea 
received  for  collection,  and  never  was  otherwise  credited  to  Josiah 
Lee  &;  Co. 

This  evidence  does  not  in  any  manner  justify  the  finding  of  such 
an  agreement,  as  the  Court  at  special  term  held  it  essential  for  the 
plaintiffs  to  establish  in  order  to  recover ;  nor  does  it  furnish  anj 
evidence  of  an  obligation  on  the  part  of  the  plaintiffs  to  give  credit 
to  Josiah  Lee  &  Co.  for  it  until  actually  paid ;  or  of  any  assent  on 
their  part  that  it,  or  other  bills  received  under  like  circumstances, 
should  be  held  by  the  plaintiffs  as  security  for  remittances  sul^- 
qucntly  made  by  them,  or  for  the  payment  of  any  cash  balance  ia 
their  favor  that  might  then  happen  to  exist,  or  might  subsequentlj 
accrue. 

Under  such  circumstances,  evidence  by  Mr.  Hoffman  "  that  we 
(his  firm)  always  took  into  account  the  paper  that  we  had  on  hand 
in  remitting  for  collection  or  drawing  down  our  balances  with 
them,  at  Uoft  we  did  for  ieveral  months,''  should  not  be  alloweJ 
any  weight. 
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The  answer  imports,  that  this  mental  operation  to  which  he  tes- 
tifies was  of  late  occurrence  and  short  duration;  there  is  no  pre- 
tence that  it  had  been  disclosed  to  Josiah  Lee  &  Co.,  or  was 
authorized  or  suspected  by  them — and  so  long  as  it  is  essential  to 
a  ?alid  agreement  that  there  should  be  at  least  two  parties  to  it ; 
eyTdence  of  what  the  plaintiffs  « took  into  account  or  considera- 
tion," or  « looked  very  closely  and  relied  upon"  in  making  remit- 
tances or  delaying  to  draw  cash  balances,  should  be  disregarded 
when  it  is  clear  that  it  was  unauthorized,  and  that  Josiah  Lee  & 
Co.  had  not  the  slightest  reason  to  suspect  anything  of  the  kind. 

We  think,  therefore,  that  no  discrimination  favorable  to  the 
plaintiffs  can  be  made  between  this  case  and  Warner  vs.  Lee^  and 
Scott  vs.  The  Ocean  Bank,  supra.  That  on  the  evidence  it  is 
dear  that  the  plaintiffs  received  the  bill  for  collection^  and  knowing 
that  Josiah  Lee  &  Go.  received  and  forwarded  to  them  for  collec- 
tion paper  belonging  to  third  persons,  as  well  as  paper  owned  by 
themselves ;  that  Lee  b  Co.  were  not  entitled  to  be  credited  with 
the  bill  until  actually  collected,  and  that  there  is  no  evidence  jus- 
tifying the  claim  of  a  mutual  agreement  or  understanding  that 
remittances  for  collection  by  either  were  made  on  the  faith  and 
security  of  paper  in  their  hands,  not  matured  and  previously  re- 
ceived for  the  like  purpose,  from  the  house  to  which  such  remit- 
tances  were  made. 

We  do  not  deem  it  material  or  useful  to  attempt  to  discriminate 
between  The  Bank  of  the  Metropolis  vs.  The  New  England  Bank, 
md  Warner  vs.  Lee,  or  Scott  vs.  The  Ocean  Banky  supra.  If  it 
be  supposed  that  no  material  difference  exists,  it  is  none  the  less 
mr  duty  to  conform  our  decision  to  the  law,  hs  declared  by  the 
Court  of  dernier  resort  of  this  state. 

It  is  not  to  be  denied,  however  much  it  is  to  be  regretted, 
^t  there  is  an  apparent  conflict  between  the  Courts  of  this  and 
>ther  states,  as  to  the  circumstances  sufScient  to  constitute  an 
IndorBer  of  paper  a  bond  fide  holder  for  value,  so  as  to  exclude  the 
equities  of  third  persons,  or  defences  that  could  be  made  in  a  suit 
between  the  original  parties.  Stalker  vs.  McDonald^  6  Hill  98 ; 
Warner  yb.  Lee ;  Scott  vs.  The  Oc^an  Bank^  supra;  Swift  ^^*  ^* 
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ton,  16  Peters  1 ;  Le  Breton  vs.  Pierce^  toI.  9,  Am.  L.  R.  737, 
and  note  thereto  in  vol.  1,  Id.  N.  S.  p.  35. 

It  may  be  observed,  however,  that  the  head  note  in  Swift  vs. 
Tynan  enunciates  no  rule  in  conflict  with  the  decisions  in  this  state, 
and  if  the  fact  was. proved  in  that  case  (as  asserted  in  the  argv- 
ment  of  Mr.  FeBsenderC)^  viz. :  "  that  on  receiving  the  acceptance, 
he  (the  plaintiff)  had  given  up  the  note  of  Norton  &  Keith,  wTdeh 
had  been  endorsed  by  one  Childy"  the  decision  is  in  harmony  with 
those  of  this  State. 

The  learned  author  of  the  note  upon  Le  Breton  vs.  Pierce^  1 
Am.  L.  R.  N.  S.'p.  88,  states  that  « it  has  always  seemed  to  as  that 
most  of  the  controversy  upon  this  subject  has  grown  oat  of  the 
different  sense  in  which  the  terms  are  understood.  If  the  term 
<collaterar  is  understood  to  import  that  the  bills  thus  held  are  not 
taken  on  account  of  the  existing  debt,  hut  only  to  he  held  uniU  due^ 
and  ifpaidy  the  amount  to  be  applied,  and  in  the  mean  time  the 
creditor  assumes  no  responsibility  in  regard  to  them,  except  om  ike 
mere  agent  of  the  debtor  for  collection,  there  could  be  no  groond  of 
claim  that  any  property  passed,  or  that  existing  equities  in  former 
parties  were  extinguished.'* 

In  The  Bank  of  the  Metropolis  vs.  The  Bank  of  New  Enghmi^ 
supraj  the  Court  says,  "  There  does  not,  indeed,  appear  to  be 
any  express  agreement  that  those  balances  should  not  be  immedi- 
ately drawn  for,  but  it  may  be  impliedj  from  the  manner  in  which 
the  business  was  conducted ;  and  \f  the  accounts  show  that  it  was 
their  practice  and  understanding  to  allow  them  to  stand  and  await 
the  collection  of  the  paper  remitted^  the  rights  of  the  parties  are 
the  same  as  if  there  had  been  a  positive  and  express  agreement'* 
This  seems  to  hold  that  either  an  express  agreement,  or  one  justly 
mferrible  from  competent  evidence,  of  the  actual  understanding 
of  the  parties,  of  the  character  stated,  would  make  a  holder  of 
bills,  received  under  that  agreement,  a  holder  for  value  to  the 
extent  of  any  balance  due  to  him. 

This  may  be  conceded  to  bie  law,  and  yet,  if  we  have  taken  a 
correct  view  of  the  evidence  in  the  present  case,  and  of  its  legal 
effect,  the  plaintiffs  have  failed  to  bring  theouselves  within  thv 
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mle.  Thoy  have  not  shown  an  express  agreement  of  this  charac- 
ter ;  they  have  not  furnished  any  evidence  that  it  was  their  prac- 
tice, or  the  understanding  between  them  and  Josiah  Lee  &  Co., 
that  cash  balances  should  stand  and  await  the  collection  of  paper 
remitted  to  the  party  in  whose  favor  a  balance  might  exist. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
eoBts  to  abide  the  event. 

Ordered  accordingly. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREME  COURT  OF   MASSACHUSETTS.^ 

SpirUuous  lAquor^ — Action  for  Liquors  xUegaUy  consigned  for  tale — 
Who  is  an  Importer. — One  who  has  consigned  spirituous  liquors  to 
another  to  be  sold  in  violation  of  statute  1855,  o.  215,  cannot  maintain 
mn  action  for  the  breach  of  an  agreement  by  the  consignee  to  render  an 
account  of  sales,  pay  the  value  of  the  liquors  sold,  and  return  the  residue : 
Xtng  vs.  McEwy. 

One  who  receives  from  an  importer,  and  duly  forecloses,  a  mortgage 
of  a  cask  of  spirituous  liquors,  which  is  in  the  United  States  warehouse, 
in  bond,  and  pays  the  duties  and  receives  the  cask  of  liquors,  does  not 
thereby  become  the  importer  thereof,  within  the  meaning  of  statute  1855, 
e.  215,  §2:  Id. 

Common  Carrier — Measure  of  Damages. — In  an  action  against  a  carrier 
to  whom  goods  have  been  intrusted,  for  not  delivering  them  according  to 
contract,  the  measure  of  damages  is  the  value  of  the  goods  at  the  place 
of  delivery,  and  at  the  time  when  they  should  have  been  delivered ;  witA 
interest  from  that  time :  Spring  vs.  HaskeU. 

Award — Partiality  of  Arbitrator. — ^An  award  is  rightly  rejected  if, 
previously  to  the  selection  of  the  arbitrators,  a  portion  of  them  made  an 
^jc  parte  examination  of  the  matter  afterwards  submitted  to  them,  at  the 

1  From  Charles  AUen,  Esq.,  State  Reporter. 
Vol.  10.--44         ^ 
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request  of  one  of  the  parties,  to  whom  the  sabstance  of  the  resu-t  it 
which  they  arrived  was  known,  and  these  facts  were  not  commnnieated  to 
the  other  party.  So  also,  it  is  a  good  reason  for  setting  aside  an  award, 
and  refusing  to  recommit  it  to  the  same  arbitrators,  if  they  decided  upoa 
tne  matters  submitted  to  them  before  giving  notice  of  a  hearing  to  one 
of  the  parties :   Conrad  vs.  Massasoit  Insurance  Company, 

Divorce — Recrimination. — A  wife  who  has  wiliully  and  utterly  deserted 
her  husband  for  a  period  of  five  years,  without  fault  on  his  part  during 
that  time,  cannot  maintain  a  libel  for  divorce  against  him,  on  aocount  of 
his  subsequent  adultery.  But  she  may  maintain  her  libel,  if^  before  the 
expiration  of  the  five  years,  he  has  taken  another  woman  for  his  wife: 
HaXl  vs.  HaU, 

Infancy — Ratification  of  Contract  made  during  Minority. — A  direfll 
promise,  when  of  age,  is  necessary  to  establish  a  contract  made  durag 
minority,  and  a  mere  acknowledgment  will  not  have  that  effect :  iVocCor 
vs.  Sears, 

A  conditional  promise,  when  of  age,  to  perform  a  contract  made  during 
minority,  will  not  sustain  an  action  thereon,  without  proof  that  the  condi- 
tion has  been  fulfilled :  Id, 

Life  Insurance — Suicide — Construction  of  Policy, — Suicide  committed 
by  a  person  who  understood  the  nature  of  the  act,  and  intended  to  fake 
his  own  life,  though  committed  during  insanity,  avoids  a  policy  <^  hfe 
insurance,  which  provides  that  it  shall  be  void,  if  the  assured  shall  die  bj 
his  own  hand :  Dean  vs.  American  Mutual  Life  JRmirance  Compam^, 

Justice  of  the  Peace — Action, — No  action  lies  against  a  magistrate  to 
recover  damages  sustained  by  reason  of  his  taking  an  invalid  recogni- 
sance :  Way  vs.  Toumsend, 

Void  Consideration  of  Contract, — ^No  action  lies  on  a  promise  by  a 
railroad  company  to  pay  to  the  widow  of  one  who  was  kiDed  by  aa  aeei- 
dent  on  their  railroad  a  certain  sum  of  money,  in  consideration  of  her 
forbearance  to  sue  them  for  damages :  Palfrey  vs.  Portland^  Saco^  asid 
Portsmouth  Railroad  Company. 

Estoppel — Public  Officers  not  Agents  of  a  City, — A  city  is  not  esloppei 
from  claiming  land  which  it  owns,  by  the  wrongfhl  act  of  ite  i 
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taxing  it  to  a  person  who  had  no  title  to  or  possession  of  the  same,  or  by 
a  collector's  sale  for  non-pajment  of  such  tax :  Rogdre  vs.  CHty  o/Bosfcn, 

Way. — A  city  is  not  liable  for  an  injury  caused  by  the  combined  eflPect 
•f  the  unsafe  condition  of  a  highway,  and  the  unlawful  or  careless  act  of 
a  third  person :  Shepherd  vs.  Inhabiianf*  of  Chelsea, 

Award — Fretwnptvm  in  favor  of — The  legal  presumption,  unless  the 
contrary  Appears,  is,  that  arbitrators  decide  all  the  matters  which  are 
oabmitted  to  them,  and  only  those :  Sperry  vs.  Bicker. 

SUPREME  COURT  OF  PENNSYLVANIA.^ 

EjeetmetU^  effect  of  Verdict  a$%d  Judgment  on  EquitcMe  Title — Judg- 
mterU  tn,  how  to  be  entered — Lien  Docket,  an  Index  next  the  record, — 
Though  one  verdict  and  judgment  in  ejectment  upon  an  equitable  title  is 
oonclusive  between  the  parties,  and  a  bar  to  any  subsequent  ejectment  for 
the  same  land,  yet  in  order  to  have  this  effect,  the  judgment  upon  the 
verdict  must  have  been  regularly  entered  on  the  record :  it  is  not  enough 
that  the  jury  fee  was  paid  after  verdict,  and  an  entry  thereof  indexed  in 
the  lien  docket :  Ferguson  d^  Belts  vs.  Stover, 

The  lien  docket  is  no^  the  record  of  judgments,  but  only  their  essential 
index :  and  the  entry  in  the  lien  docket  does  not  make  the  judgment,  but 
only  refers  to  one  supposed  to  be  already  made :  Id. 

In  an  action  of  ejectment  by  F.  &  B.,  the  holders  of  the  legal  title  to 
the  undivided  half  of  a  tract  of  land,  against  S.,  who  claimed  under  an 
equitable  title,  a  verdict  was  returned  for  the  defendant,  but,  the  charge 
of  tbe  court  being  excepted  to,  no  judgment  was  regularly  entered  upon 
the  verdict:  the  jury  fee  was  paid  by  the  defendant,  and  the  verdict 
indexed  in  the  lien  docket  A  second  ejectment  for  the  same  land,  and 
between  the  same  parties,  was  brought,  and  a  verdict  found  for  the  plain- 
ti£F8,  upon  which  judgment  was  regularly  entered,  which  was  never  re- 
versed. Afterwards  a  third  ejectment  was  brought  by  S.  against  F.  &  B., 
and  R  verdict  rendered  for  the  plaintiff,  which  was  reversed  by  the  Supreme 
Court,  and  a  new  trial  ordered.  On  the  new  trial,  S.,  the  plaintiff,  set  up 
and  relied  upon  the  record  of  the  verdict  in  the  first  ejectment  as  a  bar  to 
defendant's  recovery ;  whereon  judgment  was  entered  for  the  plaintiff  by 

1  From  Robert  E.  Wriglit,  Esq.,  State  Reporter,  te  be  reported  in  the  4th  volmMt 
^  JiisRepwte. 
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the  court  below.  Held,  that  the  record  was  not  a  bar,  and  no  defence,  lot 
there  had  been  no  judgment  entered  upon  the  verdict,  the  payment  of  tlit 
jury  fee  and  the  entry  upon  the  lien  docket  not  being  equivalent  ther^; 
that  there  being  a  verdict  and  judgment  in  &vor  of  the  defendante, 
F.  &  B.,  in  the  second  ejectment,  it  was  conclusive  in  their  &vor — and 
that  judgment  should  have  been  entered  for  them  by  the  Court  below:  Id. 

After-cicguired  Real  Estate  when  included  in  general  Dem$e — Act  tf 
April  Sth  1833  construed — Effect  of  electing  to  take  or  r^ect  I^xfper^ 
given  hy  WHl. — One,  by  will  dated  in  1829,  devised  to  his  wife  all  the  real 
estate  of  which  he  should  die  possessed :  in  1847  he  purchased  a  &m, 
which  he  held  until  his  death,  in  1850,  when  his  widow  entered  into 
possession  under  the  will :  in  1857  she  sold  the  farm,  taking  as  a  part  of 
the  purchase-money  three  judgment-bonds,  and  the  same  year  died,  leaving 
a  will,  wherein  she  gave  one  half  of  the  residue  of  her  estate  to  her  own 
brothers  and  sisters,  and  the  children  of  such  as  were  deceased,  and  th« 
other  half  to  the  brothers  and  sisters  of  her  deceased  husband,  and  their 
children.  After  her  death,  her  executors  issued  executions  upon  Um 
judgment-bonds,  given  for  the  farm  sold  by  her,  which  were  stayed  bj 
the  Court,  and  the  defendant — the  purchaser — let  into  a  defence,  upon 
the  ground  that  the  title  was  not  in  the  widow,  but  in  the  heirs  of  her 
husband.     Held, 

That  the  will  of  the  testator,  executed  in  1829,  did  not  pass  the  &nn 
purchased  by  him  in  1847,  as  the  10th  section  of  the  Act  of  8th  April 
1833,  providing  that  real  estate  acquired  by  the  testator  after  the  date  of 
his  will  shall  pass  by  a  general  devise,  did  not  apply  to  a  will  dated  before 
its  passage :   Gable* s  Executors  vs.  Daub. 

But  that,  if  the  heirs  of  the  testator,  who  were  his  brothers  and  sisters 
and  their  children,  and  who^  under  the  will  of  the  wife,  were  entitled  to 
one-half  of  all  the  property  of  which  she  died  possessed,  including  iht 
judgment-boDds  given  for  the  purchase  of  the  farm,  should  elect  to  takt 
under  that  will,  their  title  would  pass  to  the  defendant,  the  purchaser.  ao4 
the  plaintiffs,  her  executors,  were  entitled  to  recover  on  the  judgment- 
bonds  given  by  him,  as  the  words  of  the  will  of  the  testator  were  suffidest 
to  include  afler-acquired  real  estate,  and  his  heirs  could  not  claim  botk 
under  and  against  her  will :  Id. 


Executors,  Liability  of ^  for  Luerest — Partial  Distribution  allowed 
abitnt  Distrioutees  are  secured — Payment  into  Court  by  Executttr  •*• 
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proper — Grandchildren  when  not  included  in  term  Children. — Where  the 
assets  of  a  decedent's  estate  are  invested  and  drawing  interest,  the  execu- 
tors, afler  filing  their  account,  are  chargeable  with  interest  upon  tho 
balance  for  distribution  therein  up  to  the  date  of  the  final  decree,  even 
though  they  hare  charged  themselves  with  the  principal  of  the  uncollected 
securities ;  and  it  was  not  error  in  the  Orphans'  Court  to  confirm  an  audi- 
tor's report,  wherein,  upon  part  of  the  fund,  interest  was  charged  from  the 
date  of  a  former  auditor's  report  and  upon  the  balance,  from  the  date  of 
the  confirmation  of  the  first  account  by  the  Supreme  Court,  up  to  the  filing 
of  the  second  report,  though  the  first  auditor's  report  was  filed  before  the 
confirmation  of  the  first  account^  and  in  the  second,  the  auditor  went  back 
of  that  account  as  confirmed  to  the  date  of  the  first  report,  as  a  period 
from  which  to  calculate  the  interest  upon  a  part  of  the  fund :  Appeal  of 
Gable's  Executors, 

It  is  not  error  to  permit  a  partial  distribution  of  an  estate  (a  share  in 
which  is  claimed  by  one  whose  right  as  a  legatee  under  the  will  had  not 
been  determined),  if,  in  the  opinion  of  the  Orphans'  Court,  enough  of  the 
estate  remains  thereafter  to  satisfy  the  claim  when  it  should  be  established ; 
if  not,  a  sufficient  sum  should  be  set  apart  and  invested  under  the  direc- 
tion of  the  Court  to  abide  the  event :  Id. 

Where  the  names  and  number  of  the  children  of  one  of  those  entitled 
under  the  will,  who  died  before  testatrix,  had  not  been  ascertained ;  it  was 
not  error  in  the  Orphans'  Court  to  order  the  share  of  the  father  to  be  paid 
into  Court,  to  await  further  order  and  decree ;  for  in  this  way  the  execu* 
tors  would  be  relieved  from  responsibili^,  and  the  distribution  to  each 
child  made  as  by  law  entitled':  Id. 

A  testatrix  by  will  divided  the  residue  of  her  estate  into  two  parts,  giving 
one  half  to  her  brothers  and  sisters  of  the  whole  blood,  and  the  children 
of  such  of  them  as  were  deceased,  share  and  share  alike,  the  children  of 
each  deceased  brother  or  sister  to  take  together  for  their  share,  an  amount 
equal  to  the  share  of  a  surviving  brother  or  sister,  and  no  more ;  the  other 
half  of  her  estate  was  given  to  the  brothers  and  sisters  of  her  deceased 
husband  and  their  children  in  similar  terms.     Heldy  that  under  the  will 
'^  grandchildren"  were  excluded,  and  were  not  entitled  to  any  portion  of 
Uie  estate,  as  the  word  *^  children"  in  itself  did  not  include  '^  grandchild- 
ren" or  "  issue" — therefore  it  was  error  in  the  Orphans'  Court  to  award 
any  portion  of  the  estate  to  the  grandchildren  of  the  deceased  brothers 
and  sisters  of  testatrix,  or  those  of  the  brothers  and  sisters  of  her  deceased 
husband:  Id, 
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Conditiofial  Subscription  to  Railroad  Companiet — Defence  to  AeHom 
for  Ijistalments  on  Stock. — One  subscribed  in  1^53  for  twenty  shares  of 
the  stock  of  the  Pittsburgh  and  Gonnellsrille  Railroad  Company  on  the 
express  condition  that  the  company  '^  should  locate  and  construct  their 
railroad  along  the  route  contemplated  by  the  Meyer's  Mill  Plank-Boad 
Company  for  their  road/'  paid  one  instalment,  part  of  the  second,  but 
delayed  the  payment  of  the  balance  as  the  calls  were  made,  until  the 
company,  before  the  road  was  constructed  along  the  route  mentioned. 
suspended  operations,  after  which  payment  was  refused  on  the  g;round 
that  though  the  road  had  been  located  by  the  company,  they  had  nol 
constructed  it,  according  to  the  condition  in  the  subscription.  In  aa 
action  brought  therefor  by  the  company  it  was  Held, 

1.  That  the  promise  of  subscription  being  precedent  to  that  of  con- 
struction upon  the  part  of  the  company,  the  defendant  could  not  insist 
upon  performance  by  the  railroad  company  while  he  refused  performaDce 
on  his  part;  and  that  the  road  having  been  located  as  stipulated,  and 
completed  so  far  as  the  means  of  the  company  would  allow^  it  was  a  com- 
pliance  with  the  condition,  and  the  plaintiffs  were  entitled  to  recoTer: 
Miller  vs.  The  Pittsburgh  and  Conndlsville  Railroad  Company. 

2.  That  the  condition  in  the  contract  of  subscription  was  not  a  con- 
dition precedent,  and  did  not  require  the  completion  of  the  road  before 
payment  could  be  required,  but  only  that  when  located  and  oonstmctad  H 
should  occupy  the  route  designated,  the  undertaking  being,  on  the  pait 
of  the  subscriber,  to  pay  as  calls  should  be  made  by  the  directors,  and  <n 
the  part  of  the  company  to  locate  as  stipulated  and  construet  as  &st  as 
their  means  would  allow :   Id, 

3.  That  the  suspension  of  operations  made  by  the  directors,  long  after 
the  payments  upon  defendant's  stock  had  been  due,  was  not  a  defence  in 
an  action  brought  against  him  for  the  unpaid  balance  thereon :  Id, 

4.  Where  the  company  had  received  subscriptions  on  a  guarantee  that 
they  would  pay  interest  on  stock  <'  as  soon  as  paid,"  until  the  road  was 
finished,  interest  would  not  accrue  until  the  stock  was  fully  paid ;  aa^ 
where  but  a  small  part  of  the  stock  had  been  paid  for  by  the  defendant^ 
he  could  not,  in  a  suit  against  him  for  the  balance,  set  up  the  nen* 
payment  of  interest  on  his  stock  by  the  company  as  a  breach  of  een- 
dition :   Id. 

Custom  of  Merchants  a»  to  Credit  on  Sale  of  Goods — Evidence  of^  m 
Action  for  Goods  sold  and  delivered, — ^Where  suit  was  brought  for  a  hill 


Digitized  by  VjOOQIC 


ABSTRACTS  OF  RECENT  DECISIONS.  69o 

of  goods  sold  more  than  six  years  befdre,  and  the  Statute  of  Limitations 
was  pleaded;  evidence  of  the  practice  and  custom  of  the  trade  to  sell 
goods  upon  a  system  of  credits,  was  held  inadmissible  for  the  purpose  of 
proving  that  the  price  was  not  to  be  paid  when  the  goods  were  sold,  but 
on  a  certain  date  thereafter,  so  as  to  avoid  the  bar  of  the  statute  by 
showing  that  the  bill  was  not  due  until  within  the  six  years ;  and  it  was 
error  in  the  Court  below  to  receive  the  evidence  and  refer  it  to  the  jury 
as  testimony  from  which  they  might  infer  a  contract  different  in  terms 
firom  that  exhibited  in  the  account :  Hursh  vs.  North,  Chase  <&  North. 

But  if  any  such  general  custom  had  been  proved,  or  a  special  custom 
affecting  the  peculiar  locality  or  trade,  it  would  have  been  the  law  of  the 
contract,  and  both  parties  would  have  been  bound  by  it :  Id, 

The  usage  and  practice  of  the  firm,  though  not  good  as  a  custom, 
would  have  been  binding,  if  expressly  made  part  of  the  contract,  or  shown 
to  have  been  known  and  assented  to  by  the  defendant  at  the  time :  and 
evidence  of  such  a  contract,  either  direct,  or  by  proving  a  course  of  deal- 
ing  between  the  parties  on  such  terms,  and  of  such  frequency,  as  to  justify 
the  inference  that  the  transaction  was  on  the  accustomed  terms,  is  ad- 
mifisible:  Id. 

Lien  of  prior  Uxecution,  when  postponed  to  subsequent  one  by  conduct 
of  FUdntiff, — If  an  execution  be  issued,  not  for  the  enforcement  of 
the  judgment  by  levy  and  sale,  but  for  the  purpose  of  a  lien,  and  to 
acquire  security  for  the  debt,  it  will  be  postponed  to  a  subsequent 
execution  issued  in  good  faith :   Freehurgen's  Appeal. 

Where  the  plaintiffs  in  the  prior  execution  alleged  that  they  had 
given  orders  to  the  sheriff  to  proceed  and  sell  before  the  second  execution 
came  into  his  hands,  they  must  prove  the  fact  affirmatively,  or  their 
execution  will  lose  its  priority :   Id. 

Where  one  of  the  plaintiffs  and  his  attorney  instructed  the  sheriff, 
when  the  execution  was  placed  in  his  hands,  '^  not  to  proceed  until 
further  orders ;"  afterwards,  that  he  "  should  make  a  levy,  but  not  sell ;" 
and  subsequently,  by  arrangement,  permitted  the  debtor  to  have  access  to 
tihe  property  levied,  giving  him  the  keys  of  the  shop,  it  is  sufficient 
evidence  that  their  execution  was  not  issued  to  collect  the  judgment-debt, 
but  for  another  purpose,  which  was  not  legitimate  nor  protected  by  the 
law:   Id. 
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COURT  OF  CHANCERY  OF  THE   STATE  OF  NEW  JSR3ST.* 

Dower — Right  to  a  Sum  in  gross  in  lieu  of. — In  proceedings  for  parti- 
tion, where  after  a  sale  of  the  premises  the  widow,  who  was  entitled  to 
dower  therein,  had  agreed  in  writing  under  her  hand  and  seal,  according 
to  the  statutes  of  this  State,  to  accept  in  lieu  of  her  said  dower  such  sum 
in  gross  as  the  Chancellor  should  deem  reasonable,  and  then  haTing  died 
before  distribution,  it  was  held^  that  the  right  vested  in  the  widow  to 
receive  a  sum  in  gross,  interest  could  not  be  divested  by  her  deaths  but 
should  go  to  her  children.  Eeld  further,  that  the  value  of  the  widow's 
interest  should  be  ascertained  on  the  principles  of  life  annuities :  Mui/ord 
vs.  Biers. 

Where  the  estate  is  ordered  to  be  sold,  and  the  widow  agrees  to  aoeept 
a  gross  sum  in  lieu  of  dower,  and  she  dies  before  a  sale  of  the  premises, 
her  estate  is  determined  by  her  death,  and  her  children  can  have  no  claim 
to  any  portion  of  the  proceeds  of  the  sale :  Id. 

Railroad — Construction  of  Charter — Terminus. — ^The  charter  of  the 
defendants  contained  the  following  clause :  ''  the  president  and  direetois 
of  said  company  be  and  they  are  hereby  authoriied  and  invested  with  all 
the  rights  and  powers  necessary  and  expedient  to  survey,  lay  out,  and 
construct  a  railroad  from  some  suitable  point  in  the  township  of  Orange, 
in  the  county  of  Essex,  to  some  suitable  point  in  Orange  street,  (sr  some 
street  north  of  the  said  street,  or  south  of  Market  street,  in  the  city  of 
Newark." 

Bdd,  that  this  enactment  relates  not  to  the  route^  but  to  the  terminatim 
of  the  road,  and  that  thereby  the  road  of  the  company  was  not  excluded 
from  being  located  in  or  through  Market  street:  McFarlcmd  vs.  Tke 
Orange,  dec.,  Horse  Car  Railroad  Company. 

Corporation — Transfer  of  Stock  in  Blank — Collateral  Securi^. — 
Shares  in  a  corporation,  whose  charter  provides  that  the  capital  stock  of 
thb  company  shall  be  deemed  personal  estate,  and  ^^be  transferable  upon 
the  books  of  the  said  corporation,"  can  be  effectually  transferred  as  col- 
lateral security  for  a  debt,  as  against  a  creditor  of  the  bailor,  who  attaches 
them  without  notice  of  any  transfer,  by  a  delivery  of  the  certificates 
thereof,  together  with  a  blank  irrevocable  power  of  attorney  for  the  trai»- 
fer  thereof  from  the  bailor  to  the  bailee:  The  Broadway  Bank  vs 
Thomas  McElrath, 

1  From  Mercer  Beasley,  Esq.;  Reporter  of  the  Court,  to  be  reported  ui  tkt  ^ 
volume  of  his  Reports 
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M.  delivered  to  the  complainaDts  the  certifioates  of  certain  stock  of  a 
corporation,  accompanied  by  a  power  of  attorney  irrevocable  for  the 
transfer  thereof,  as  collateral  security  for  certain  of  his  notes,  and  the 
renewals  thereof.  The  charter  of  said  corporation  provided  that  its  capital 
stock  should  be  deemed  personal  estate,  and  '^  be  transferable  upon  the 
books  of  said  corporation :  and  further,  '^  that  books  of  transfer  of  stock 
should  be  kept,  and  should  be  evidence  of  the  ownership  of  said  stock  iu 
all  elections  and  other  matters  submitted  to  the  decision  of  the  stock- 
holders of  said  corporation."  A  creditor  of  M.  then  levied  an  attachment 
upon  this  stock.  Beld,  that  the  transfer  to  the  complainants  was  effectual 
as  against  such  attaching  creditor :  Id. 

Divorce — Desertion. — To  establish  a  case  of  desertion  sufficient  to  autho- 
rise a  divorce,  it  should  appear  that  the  wife  left  her  husband  of  her  own 
acoord,  without  his  consent  and  against  his  will,  or  that  she  obstinately 
refused  to  return  without  just  cause  on  the  request  of  her  husband: 
Jennings  vs.  Jennings. 

Desertion  cannot  be  inferred  from  the  mere  unaided  fact  that  the  parties 
do  not  live  together :  Id. 

bridge  between  two  States — Compact  between  Pennsylvania  and  New 
Jersey — Exclusive  Franchise — Constitutional  Law. — Upon  principles  of 
public  law,  it  is  clear  that  the  power  of  erecting  a  bridge,  and  taking  tolls 
thereon,  over  a  navigable  river  which  forms  the  coterminous  boundary 
between  two  States,  can  only  be  conferred  by  the  concurrent  legislation 
of  both  States:  The  President,  Managers,  dhc,  vs.  The  Trenton  City 
3ridge  Company  and  Others. 

When  the  power  to  make  and  maintain  such  bridge,  and  take  tolls 
hereon,  has  been  given  by  the  joint  legislature  of  both  States,  the  prin« 
oiple  could  hardly  be  admitted,  that  either  State,  by  its  separate  legisla- 
tion, could  declare  that  no  other  bridge  should  be  built  across  such  nver 
Mrithin  certain  limits,  and  thus  render  the  franchise  exclusive :  Id. 

f  y  the  agreement  entered  into  between  the  States  of  New  Jersey  and 
Pennsylvania,  the  river  Delaware,  in  its  whole  length  and  breadth,  is  to 
be  and  remain  a  common  highway  equally  free  and  open  for  the  use  of 
>oth  States,  and  each  State  is  to  enjoy  and  exercise  concurrent  jurisdiction 
ritbin  and  upon  the  water  between  the  shores  of  said  river.  Both  States 
concurred  in  granting  to  complainants  the  right  to  erect  and  maintain 
lieir  bridge,  and  take  tolls  thereon.    The  legiskture  of  New  Jersey  after- 
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wards  passed  an  act  declaring  "  that  it  should  not  he  lawflil  fi>r  any  persoa 
or  persons  whatsoever  to  erect,  or  cause  ta  he  erected,  any  other  bridge  ok 
hridges  across  the  said  river  Delaware  at  any  place  or  places  within  three 
miles  of  the  bridge  to  be  erected/' 

Held^  that  even  if  it  was  the  intention  that  this  act  should  take  elfect 
without  the  assent  of  the  State  of  Pennsylvania,  that  it  is  void  on  tlie 
ground  that  it  is  in  contravention  of  the  agreement  above  mentioned 
between  the  two  States.  As  neither  State,  by  the  exercise  of  her  sob 
jurisdiction,  has  the  right,  by  the  terms  of  the  agreement,  to  graiH  tlie 
franchise,  so  neither  can  lawfully  contract  to  refose  to  grant  it :  LL 

Under  the  circumstances,  as  exhibited  in  the  case,  it  w^a  further  Mdy 
that  the  Act  of  1801,  which  conferred  the  exclusive  privilege  on  the 
complainants,  was  not  designed  by  the  legislature  of  New  Jersey  to  go 
into  effect  until  the  same  had  received  the  assent  of  the  legislntnre  of 
Pennsylvania:  Id. 

Whether  a  corporation  has  violated  its  charter,  or  forfeited  its  franchise, 
is  a  question  solely  for  the  determination  of  a  court  of  law :  Id. 

But  when  a  bridge  company,  setting  up  an  exclusive  right  within  cer- 
tain limits,  asks  an  injunction  to  prohibit  the  building  a  bridge  within 
such  limits,  a  court  of  equity  will  not  lend  its  assistance  when  it  appears 
from  the  answer  that  the  bridge  of  the  complainants  baa  been  so  &r 
appropriated  to  the  uses  of  a  railroad  as  to  render  it  inconvenient  and 
dangerous  for  ordinary  travel :  Id, 

Vendor  and  Vendee — Assumption  of  Mortgage-Debt. — Where  one  p\ir- 
chases  land,  and  assumes  in  his  deed  to  pay  off  a  bond  and  mortgage  of 
his  grantor,  to  which  such  land  is  subject,  he  thereby  becomes  a  saretj  in 
respect  to  the  mortgage-debt:  Klapicorth  vs.  Dressier  delse. 

This  obligation  of  the  purchaser  to  pay  the  debt'  enures  in  eqni^  to 
the  benefit  of  the  mortgagee,  and  he  may  enforce  it  against  the  pnrehaaer 
to  the  extent  of  the  deficiency  in  a  bill  to  foreclose :  Id. 


Trust — Fraudulent  Conveyance — Religious  Corporation — /?« 
on  Alienation. — The  trustees  of  a  religions,  literary,  or  other  beneToknt 
association,  irrespective  of  any  special  power  conferred  by  their  charCen, 
cannot  purchase  and  hold  real  estate  under  trusts  of  their  own  erealka 
which  shall  protect  their  property  from  the  reach  of  their  erediton: 
Magie  vs.  The  German  EvangeHcai  Dutch  Church  ofNewarh. 

Where  property  is  given  to  a  corporation  in  trust  for  a  eharitaible  «a 
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tlie  trust  IS  tlie  creature  of  the  donor,  and  he  may  impose  upon  it  snch 
character,  conditions,  and  qualifications  as  he  may  see  fit :  Id, 

Bat  the  case  is  widely  different  where  a  corporation  attempts,  hy  means 
of  its  own  devising,  however  honest  and  well  intentioned,  to  place  its  own 
property  heyond  the  reach  of  its  creditors :  Id. 

The  premises  in  question,  and  upon  which  the  defendants  had  erected 
a  house  of  worship,  were  conveyed  to  them  for  the  consideration  of  one 
thousand  dollars.  The  deed  was  an  absolute  conveyance  in  fee  upon 
certain  trusts  that  the  property  should  be  held  as  a  Lutheran  Church  for 
ever,  &c.,  and  contained  a  clause  that  the  grantee  should  not  by  deed 
alienate,  dispose  of,  or  otherwise  charge  or  encumber  said  property,  &c. 
The  corporation  executed  a  mortgage  to  secure  a  legitimate  debt : 

Bdd,  that  the  corporation  had  the  legal  title  to  the  land,  and  the  power 
at  law  of  executing  the  mortgage,  and  that  there  was  no  equity  in  refus- 
ing to  enforce  the  mortgage  for  the  payment  of  an  honest  debt  of  the 
corporatioD  under  color  of  protecting  a  charitable  use :  Id. 

SUPREME   COURT  OP  NEW  TORK.^ 

Writ  of  ProhiMtion. — The  writ  of  prohibition  does  not  issue  to  correct 
errors  or  irregularities  in  administering  justice  by  inferior  courts,  but  to 
prevent  courts  from  going  beyond  their  jurisdiction  in  the  exercise  of 
jttdLoial  power  in  matters  over  which  they  have  no  cognisance:  2%4 
People,  ex  rel.  Browneon,  vs.  Marine  Court  of  New  York. 

It  ought  not  to  issue  where  the  puiy  has  a  complete  remedy  in  some 
other  and  more  ordinary  form :  Id. 

The  writ  will  not  be  issued  upon  the  ground  that  the  affidavits  <»  which 
proceedings  by  attachment  were  founded  did  not  show  certain  matters 
which  were  necessary  to  justify  the  issuing  of  the  attachment :  Id. 

Nor  will  it  be  issued  on  the  ground  that  the  debt  for  which  the  plain- 
tiff was  entitled  to  sue  in  the  court  below,  was  larger  than  the  jurisdiction 
of  that  court  permitted  to  be  recovered  there ;  provided  the  plaintiff,  to 
obviate  that  difficulty,  remits  all  beyond  the  amount  of  which  the  court 
has  jurisdiction :  Id. 

Prineipal  and  Agent. — ^An  agent  cannot  act  for  his  own  benefit  in  rela- 
tion to  the  subject-matter  of  the  agency,  to  the  injury  of  his  principal : 
Bruce  e*  al.  V8   Davenport. 

^  From  the  Hon.  0.  L.  Barbour.  Reporter  of  the  Court. 
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An  ageat  is  bound  to  follow  the  instructions  of  his  principal ;  and  if  be 
neglects  to  do  so  he  will  make  himself  liable  for  the  loss  or  damage  whieh 
his  principal  sustains :  Id, 

The  plaintiffs  were  employed  by  T.  D.^  in  behalf  of  himself  and 
J.  D.,  who  were  partners,  as  their  brokers  and  agents,  to  sell  a  cer- 
tain promissory  note  held  by  them,  made  by  third  persons,  and  were 
instructed  to  sell  the  same  at  a  discount  of  twelve  per  cent,  without  their 
mdorsement  aod  without  recourse.  Subsequently  the  plaintiis  called 
upon  J.  D.,  in  the  absence  of  T.  D.,  and,  by  &]sely  stating  that  T.  D. 
had  before  indorsed  similar  notes  which  the  plaintifb  had  been  emplojed 
to  sell,  and  concealing  from  him  the  fact  that  T.  D.  had  instructed  tiieD 
to  sell  without  recourse,  procured  from  him  the  indorsement  of  the  name 
of  the  firm  upon  the  note.  Held^  that  the  indorsement  having  beea  < 
obtained  by  an  abuse  of  the  confidential  relation  of  principal  and  ageat, 
did  not  constitute  a  contract  upon  which  the  ktter  could  sue  the  fanaer:  ' 
Id, 

Held,  aho^  that  for  the  same  reasons  the  indorsement  could  not  be  eon* 
sidered  a  modification  of  the  instructions  to  sell  without  recourse;  and 
that,  for  whatever  damage  the  principals  had  sustained  by  the  disregard  * 
of  their  instructions,  the  agents  were  liable :  Id. 

Deed — Exception. — A  grantee,  by  accepting  a  deed  containing  ai 
exception  of  certain  lands  previously  sold  and  conveyed  to  another,  and 
then  entering  into  the  possession  of  the  lands  thus  excepted,  will  be 
deemed  in  law  to  have  entered  in  subserviency  to  the  title  of  the  grantee 
of  the  excepted  land,  and  to  continue  to  hold  in  subserviency  thereto; 
unless  he  can  establish  the  contrary  by  some  clear  and  unequivocal  act  or 
claim  of  title  in  himself:  Rossed  vs.  Wickham. 

Fire  Insurance  ;  who  can  aue  on  Policy, — Policies  of  insurance  are  not 
deemed,  in  their  nature,  incidents  to  the  property  insured,  and  do  ncA 
cover  any  interest  which  a  person  other  than  the  insured  may  have  in  dK 
property,  as  heir,  grantee,  mortgagee,  or  creditor,  unless  there  be  a  vaM 
assignment  of  the  policy :    Wyman  vs.  Prosser, 

The  contract  of  insurance  being  a  mere  personal  contract,  in  no  vaj 
attached  to  or  running  with  the  real  property  insured,  it  does  not  paa 
with  it,  either  to  a  grantee  or  an  heir.  The  executor  or  administntar  ii 
the  only  one  who  can  take  the  contract  and  enforce  it :  Id.  | 
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R1POKT8  07  Cases  dktskmimbd  m  thjb  Supbbms  Coubt  or  thb  Statb  or  Illinois, 
at  April  Term  1861,  and  January  Term  1862.  By  0.  Pbck»  Counsellor  at  Law. 
Vol.  XXVI.     Chicago,  Illinois.    £.  B.  Myers. 

The  Reports  of  the  State  of  Illinois,  especially  during  the  period  of  the 
present  accomplished  and  faithful  reporter,  have  acquired  a  very  high 
reputation  throughout  the  Union.  The  present  volume  seems  to  us  fully 
equal  to  any  of  the  preceding  ones.  In  the  essential  and  important  par- 
ticulars of  brevity  and  point  in  the  opinions  of  the  judges,  we  have  noticed 
a  constant  advance  for  some  time,  and  now  regard  these  reports  as  a  model 
k  that  particular,  well  worthy  of  imitation. 

The  number  of  cases  to  be  decided  has  so  much  increased  of  late  every* 
where,  that  it  has  become  indispensable  that  no  discusdon  be  admitted 
into  the  reports  not  strictly  pertinent  to  the  questions  determined.  And 
while  some  of  the  reports  have  been  prompt  to  apprehend  this  necessity, 
others  have  not  seemed  to  comprehend  it  with  equal  readiness.  The 
Illinois  Beports  are  at  present  greatly  in  advance  of  most  of  the  other 
Btates  in  that  respect. 

We  have  been  surprised  to  find  so  many  important  questions,  where  the 
authorities  are  not  referred  to,  and  do  not  appear  to  have  been  consulted  either 
by  court  or  counsel,  so  ably  and  satis^ctorily  disposed  of.  We  may  refer 
to  Roberts  v$.  The  City  of  Chicago,  p.  2^9,  where  the  question  arose  in 
regard  to  the  right  of  the  municipal  authorities  to  alter  the  grade  of 
itreets ;  and  to  Chicago,  Burlington  and  Quincy  Bailway  v$,  Dewey,  p.  255, 
irhere  the  different  degrees  of  diligence  required  by  either  party,  under 
^ven  circumstances,  are  extensively  discussed;  as  illustrative  of  what  we 
iiave  just  said.  The  subject  of  malicious  actions  and  prosecutions  is 
correctly  disposed  of  in  Boss  vs.  Innis,  p.  259,  but  the  oases  are  not  re- 
'erred  to.  They  will  be  found  to  be  numerous.  See  Bedfield  on  Rail- 
rays  161,  330;  31  Verm.  B.  181,  and  oases  cited. 

There  are  some  anomalies  in  this  volume  explainable  upon  the  ground, 
re  presume,  of  local  usage  or  special  statute.  For  instance,  revising  tho 
leeisioDS  of  inferior  Courts  in  regard  to  postponing  a  trial,  upon  writ  of 
nor  and  bill  of  exception.   The  Bishop  Hill  Colony  vs,  Edgerton,  p.  54. 

The  revising  and  reversing  a  former  decision  of  the  same  Court,  on  the 
■me  facts,  in  Smith  vs,  Moore,  p.  292,  is  as  creditable  to  the  Court,  ns  it 
I  of  uncommon  occurrence,  since  it  is  evident  the  Court  had  been  misled 
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in  the  first  declBion  by  a  New  York  case,  Raymond  m.  White,  7  Cow.  321 
But  the  case  is  not  without  precedent.  It  has  been  done  more  than  once 
in  the  Supreme  Judicial  Court  of  Massachusetts,  under  the  admin istration 
of  one  of  the  most  enlightened  jurists  of  the  age.  Blanchard  vs.  Page,  8 
Qray's  R.  281.  We  only  say  that  such  things  are  of  uncommon  occut- 
rence,  and  not  a  little  embarrassing  to  those  minds  who  do  not  feel  entirely 
sure  of  «  firm  hold  upon  public  confidence.  But  when  they  do  occur. 
they  afford  the  most  convincing  evidence  of  the  tribunal  being  more 
solicitous  to  do  justice  than  to  be  highly  esteemed  by  the  mass  of  mea, 
who  are  more  likely  to  hold  a  man  wise  because  he  never  yields  an  opinion, 
than  because  he  always  admits  his  liability  to  err,  and  sometimes  giTes  the 
most  convincing  proof  of  it,  by  Changing  position. 

There  are  some  few  decisions  in  lUs  volume  which  strike  ns,  at  fist 
blush,  as  questionable.  In  Sackett  m.  MMfifield,  p.  21,  and  Myers  n. 
Kinzie,  p.  36,  it  is  decided,  that  in  deeds  of  geneial  aasignment  for  tbe 
benefit  of  creditors,  to  render  them  fraudulent  as  to  otiber  creditors^  tlie 
assignee  must  have  been  conversant,  and  have  concurred  in  tlie  oonnpt 
intent  of  the  assignor.  This  is  undoubtedly  true  of  deeds  of  aaaigaBMit 
to  parties  beneficially  interested  as  creditors  and  purchasers.  But  in  esM 
of  assignments  to  mere  trustees,  we  question  its  application.  "  The  inleot 
of  the  assignor  is  the  material  consideration."  Burrill  on  AssignmeBts 
421.  See  also  Hildreth  vs.  Sands,  2  Johns.  Ch.  R.  42;  Hugaenin  m. 
Baseley,  14  Vesey  289, 290 ;  Bridgman  vs.  Green,  2  Vesey  267 ;  WUmot's 
Opinions  68 ;  Lord  Redesdale  in  House  of  Lords,  1  Dow  Rep.  70 ;  Ae 
Mohawk  Bank  vs.  Atwater,  2  Paige  R.  54,  which  is  precisely  in  point,  lo 
show  that  the  fraudulent  purpose  of  the  grantee  is  not  essential  to  v%md 
the  deed,  provided  he  have  no  beneficial  interest. 

The  point  is  twice  recognised  that  a  demurrer  to  pleas  in  bar  will  net 
reach  back  to  defects  in  the  declaration,  where  there  is  also  a  plea  of  tfa 
general  issue.  This  is  new  to  us,  and  seems  inconsistent  with  prineifki 
but  it  may  be  sustained  by  authority.     We  doubt  it.  I.  F.  R. 

RsroaTB  or  Casks  argukd  and  dbtrbminbd  in  the  Suprbmb  Court  or  rax  Usms 
States,  at  December  Term  1861.  By  J.  8.  Black,  LL.D.  VoL  I.  WashingtM, 
D.  C.     W.  H.  &  0.  H.  Morrison,  1862. 

The  appointment  of  Judge  Black  as  Reporter  to  the  Supreme  Gsmst 
>f  the  United  States,  was  one  of  those  now  rare  oceasions  on  whiob  iha 
merit  of  the  postulant  has  surpassed  the  measure  of  the  office.  Of  hk 
jgiteat  abilities  there  could  be  no  doubt,  and  they  had  been  exhibited  a 
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positioiis  of  the  highest  eminenoe.  Within  the  scope  of  a  few  years  he 
had  been  sucoessively  Chief  Justice  of  his  own  State,  Attorney-General 
of  the  United  States,  and  Secretary  of  State.  In  each  character  he  had 
displayed  marked  capacity ,  and  in  the  last  his  courage,  firmness,  and 
loyalty  were  conspicuous  at  a  crisis  in  our  history  when  these  qualities 
were  most  needed.  The  selection  of  Judge  Black  for  the  vacancy  caused 
by  the  resignation  of  Mr.  Howard,  was  therefore  received  with  general 
satisfiftction,  only  mingled  with  a  regret  that  the  office  was  not  more  on  a 
level  with  his  public  services. 

As  to  the  manner  in  which  the  duties  of  Reporter  have  been  performed 
for  several  years  back,  it  would  be  both  ungracious'  and  unnecessaiy  now 
to  speak.  It  is  more  agreeable  to  find  in  the  present  volume  the  inaugura- 
tion of  a  series  which  will  do  credit  to  the  bench  and  the  editor.  It  has 
been  prepared  with  that  intelligent  and  conscientious  labor  which  is  the 
chief,  though  often  the  least  appreciated,  duty  of  a  Reporter.  The  state- 
ment of  facts,  which  in  cases  in  this  Court  must  be  condensed  ^om  docu- 
ments of  more  than  usual  complexity  and  extent,  is,  in  geneml,  cleari 
succinct,  and  intelligible  to  «a  noticeable  degree.  Nothing  is  inserted 
whioh  is  not  neoessa)ry  to  a  eorrect  understanding  of  the  decision;  and, 
on  the  other  hand,  nothing  important  to  that  end  is  omitted.  The  argu- 
nifikitB  of  eounsel  are  well  reported.  The  points  and  authorities  are  brought 
•out  with  perfect  distinctness,  and  at  the  same  time,  diminished  to  the 
proper  focus,  with  due  literary  skill.  There  is  often, 'indeed,  a  freshness 
mid  epigrammatical  turn  in  the  language  used,  which  shows  that  the 
Reporter  has  not  contented  himself  with  a  mere  reduction  by  scale,  so  to 
speak.  The  head-notes  are  accurate  and  satisfactory,  and  can  be  under- 
stood at  first  reading.  The  index  is  eaiefuUy  prepared,  and  has  one 
-ehsracteristio  deserving  of  imitation.  The  common  course  is  to  collect 
together  the  syllabuses  of  the  di&rent  cases  just  as  they  stand,  shuffle 
ihein,  and  then  deal  them  out  under  different  heads,  as  convenience  or 
ehanoe  may  dictate.  Instead  of  this.  Judge  Black  has,  for  the  purpose 
of  his  index,  redigeeted  his  head-notes  into  the  sharpest  and  briefest  form 
of  which  they  were  capable,  so  that  the  eye  on  running  over  them  can 
discover  on  the  instant  whioh  of  them  is  wanted.  There  is  much  saving 
of  time  in  this,  as  every  one  knows  who  has  found  the  index  of  a  hook, 
Vke  the  hiterpreter  of  the  pby,  <' harder  to  be  understood  than  the 
origmaL'' 

ABxmg  4he  dedsions  reported  in  this  volume,  there  are  some  of  mucli 
genial  importance  and  interest.    We  have  space  to  refer  but  to  a  few. 
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The  case  of  Dutton  vs.  Strong,  p.  23,  on  the  subject  of  riparian  proprietor- 
ship on  the  inland  waters,  such  as  Lake  Michigan,  is  of  much  praetietl 
yalue.  So  is  that  of  Johnston  vs.  Jones,  p.  209,  in  which  the  rales  as  to 
the  apportionment  of  ownership  in  the  accretions  on  these  lakes,  are  laid 
down.  The  liability  of  a  municipal  corporation  for  private  injuries  oeo- 
sioned  by  the  defective  construction  of  a  bridge  (Weightman  vs.  Wtsb- 
ington,  p.  89);  the  right  of  compensation  for  an  injury  produced  bj 
several  concurrent  but  not  consenting  causes  (Steamer  New  Philadelphia, 
p.  62) ;  the  duties  of  a  carrier  in  respect  to  goods  seized  under  an  attach- 
ment (Stiles  vs.  Davis,  p.  101),  how  his  lien  for  freight  may  be  waived 
(Bags  of  Linseed,  p.  108),  his  liability  for  the  inherent  defects  of  an 
article  carried  (Nelson  vs.  Woodruff,  p.  156),  or  for  its  damage  in  a  port 
of  repair  (Brig  Gollenberg,  p.  70) ;  or,  to  turn  to  other  topics,  the  doctrine 
of  the  forfeiture  of  legacies  (Rogers  vs.  Law,  p.  253),  and  die  character 
of  the  interest  of  partners  in  a  joint  stock  company  trading  together  in 
land  (Olagett  vs.  Kilbourne,  p.  346),  are  severally  discussed  and  decided 
in  an  able  manner.  '  One  or  two  constitutional  questions  d^erve  notice. 
The  case  of  the  Ohio  and  Mississippi  Bailroad  vs.  Wheeler,  p.  286,  con- 
tains an  authoritative  exposition  of  the  doctrine  on  the  subject  of  suits  bj 
corporations  in  the  Federal  Courts,  and  a  novel  application  of  them  b 
made  in  the  decision,  that  where  a  corporation  obtains  separate  diarierv 
from  two  or  more  States  (as  is  often  the  case  with  railroad  companies),  it 
cannot  sue  under  that  joint  character  in  the  Federal  Courts  of  either  of 
the  States ;  a  result  which  shows  how  purely  artificial  the  whole  reasoniag 
on  this  subject  has  become.  In  Rice  vs.  Railroad  Company,  pp.  373, 382, 
it  seems  to  have  been  the  opinion  of  all  the  judges  that  Congress  could 
not  lawfully  resume  a  grant  once  made  any  more  than  a  State  could,  aol 
because  it  would  violate  the  obligation  of  a  contract,  but  because  whatefcr 
was  granted  had  thereby  fallen  into  the  domain  of  private  property. 
Finally,  in  Jefferson  Branch  Bank  vs.  Shelly,  p.  436,  the  doctrine  that 
has  latterly  grown  up  or  received  a  fresh  impulsion  in  several  of  the  Stale 
Courts,  that  a  State  cannot  ex  vi  termini  by  any  bargain  relinquish  the 
right  of  taxation  as  a  sovereign  power,  was  formally  repudiated,  and,  m 
far  as  it  can  be  by  the  Supreme  Court,  put  at  rest  There  remains  sdll, 
however,  a  good  deal  to  be  said  on  this  question. 

With  these  observations  on  the  character  and  eontenta  of  this  vohme^ 
we  commend  it  to  our  readers,  congratulating  them,  as  well  as  ounelrea, 
on  the  great  improvement  which  it  exhibits  over  the  former  style  of 
reporting.  H.  W. 
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THE  HOMESTEAD  EXEMPTION. 

(concluded.) 

III. — HOMESTBAD   RiGHT— HOW  PARTED  WITH   OB   LoST. — Tho 

homestead  right  may  be  parted  with  or  lost  :-— 

1.  By  a  Voluntary  Sale  and  Conveyance^  duly  executed. 

2.  JBy  Judicial  Sale  under  a  Mortgage^  duly  executed. 
8.  JBy  total  and  absolute  Abandonment 

We  wUl  first  consider  Voluntary  Sales  and  Conveyances. — This 
sabject  is  regulated  by  the  statutes  of  the  various  states.  These 
prescribe  the  requisites  and  formalities  necessary  to  make  a  valid 
alienation.  In  order  to  protect  the  wife  and  family,  the  statutes 
provide  that  unless  she  joins  with  her  husband,  any  conveyance 
irhich  he  may  make  will  be  ineffectual  to  cut  off  or  affect  the  home- 
itead  right.  In  some  instances  any  conveyance  in  which  she  does 
not  join  is  declared  to  be  of  no  validity  whatever ;  in  others  it  is 
leclared  that  such  conveyance  shall  not  affect  her  Tight  or  that  of 
:he  family.  To  the  difference  in  the  special  phraseology  of  the 
rarious  statutes  is  to  be  ascribed  much  of  the  apparent  conflict  in 
;he  decisions  on  this  subject. 

Vol.  10.— 46  (706) 
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The  homestead  right  of  the  family  is  peculiarly  favored  by  the 
courts.  And  hence  it  may  be  laid  down  as  a  general  mle  that,  tc 
make  an  operative  conveyance  of  the  homestead,  or  an  effectual 
release  or  waiver  of  the  homestead  exemption,  « the  mode  pointed 
out  by  the  statute  must  be  strictly  pursued."  FooU  vs.  Q-errard^ 
6  Gal.  73 ;   Vanzant  vs.  VanzarU,  23  111.  536. 

Under  a  statute  which  provides  that  a  «  conveyance  of  a  home> 
stead  by  the  owner  is  of  no  validity,  unless  the  husband  and  wife 
(if  the  owner  is  married)  concur  in  and  sign  such  conveyance,'*  and 
that  it  may  «be  sold  on  execution  for  debts  created  by  written 
contract,  executed  by  the  persons  having  the  power  to  convey,  and 
expressly  stipulating  that  the  homestead  is  liable  therefor,*'  it  was 
held,  that  a  conveyance  or  mortgage  signed  by  the  husband  and 
wife,  describing  the  property  by  metes  and  bounds,  is  sufficient 
without  the  fact  being  expressly  stated  that  premises  were  the  home- 
stead.  Bahcoch  vs.  Hoey^  11  Iowa  375  (Lowe,  G.  J.,  diuentUntei. 

So  under  a  statute  which  provides  <<  that  no  sale  or  alienation 
of  the  homestead  shall  be  valid  without  the  signature  of  the  wife 
to  the  same,  acknowledged,"  &c.,  it  was  holden  not  to  be  necessary 
to  the  validity  of  a  mortgage  that  it  should  recite  or  state  that  the 
premises  were  the  homestead  of  the  grantors.  They  are  presumed 
to  know  what  they  are  granting.^  Pfeiffer  vs.  Rethn^  13  Cal.  643. 

1  In  Poole  T8.  Oerrardf  6  Cal.  71,  it  was  held,  under  the  aboTe  Btatate,  tlai  a 
homestead  could  only  be  conyeyed  by  the  joint  deed  of  the  husband  and  iriit,  wad 
that  the  separate  deeds  of  each  were  both  invalid.  8.  P.  Dorteif  ts.  MeFaritm,  7 
Cal.  942 ;  8  Id.  75.     See  also  Sowb  vs.  Adams,  28  Term.  644. 

The  statute  of  Illinois  provides  that  "no  release  or  waiver  of  the  homwiead  i 
tion  shall  be  valid,  unless  the  same  shaU  be  in  writing,  subsoribed  by  mush  ] 
holder  and  his  wife,  if  he  have  one,  and  acknowledged  in  the  same 
conveyances  of  real  estate,"  &o.     It  was  held,  that  a  formal  release  or  waiver  tf 
the  statute  must  be  executed,  and  that,  to  make  an  effectual  grant,  (he  wife  ] 
do  something  more  than  release  her  dower.   SUehell  vs.  Buriffwin,  21  lU.  40. 
plained  in  23  Id.  586.    The  usual  form  of  acknowledgment  wiU  bind  the  ] 
but  that  of  the  wife  must  show  that  the  officer  taking  it  fully  informed  her  of  1 
rights  under  the  act,  and  that  she  voluntarily  released  or  waived  them.    Feaa 
vs.  Vanzant,  28  lU.  586.     See  Airther  26  III.  107,  160. 

In  New  Hampshire,  under  a  statute  Bmiting  the  value  of  the  hoiaMtead  to  i 
and  providing  that  no  release  or  waiver  shall  be  valid  onleis  ezeouted  bjl 
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In  those  states  where  the  coQYeyance  of  the  husband  without  the 
lignatare  of  the  wife  is  of  no  validity^  an  executory  contract  or 
bond  of  the  husband  to  convey  the  homestead  will  not  be  specific- 
ally enforced.  It  is  doubtful  whether  such  a  contract  would  be 
specifically  executed,  against  the  wife's  objection,  in  any  of  the 
states  where  homestead  laws  exist.  Brurer  vs.  Wallj  23  Texas 
585;  To9t  vs.  DevauUj  9  Iowa  60 ;  S.  C,  3  Iowa  345.  But  a 
iui^equent  adoption  of  the  premises  as  a  homestead  is  no  answer 
to  a  bill  for  specific  performance.  To$t  vs.  DevauUj  8  Iowa  345. 
The  husband  alone  may  defeat  such  a  decree  by  showing  the  pre- 
mises to  be  the  homestead ;  he  is  not  bound  to  show  that  the  wife 
refused  to  join  in  the  conveyance. 

Specific  execution  might,  perhaps,  be  decreed,  if  from  the  acqui- 
sition of  another  home,  or  from  other  causes,  the  premises  have 
ceased  to  be  a  homestead.   23  Texas  585. 

A  contract  on  the  part  of  the  husband  to  convey  the  homestead 
is  not  void,^  and  damages  may  be  recovered  against  him  for  its 
breach.^  23  Texas  585,  $upra;  9  Iowa  60,  ttipra.  But  a  contract 
to  compel  his  wife  to  convey  would  be  an  unlawful  contract.  Ibid. 
Second  :  A$  to  Alienation  offfameUead  by  way  of  Mortgage. — 
Much  of  what  is  above  said  in  relation  to  sales  and  absolute  con- 
veyances is  equally  applicable  here,  and  need  not  be  repeated. 

Under  a  statute  which  provides  that  a  deed  or  mortgage  of  the 
liomestead  <<  shall  not  be  valid  without  the  signature  of  the  wife,'* 

Mmd  and  wife,  it  was,  notwithstaadiag,  held  that  a  deed  bj  the  hasband  alone  i» 
imlid,  Bubject  to  the  homestead  right  to  the  valae  of  $600,  when  snob  right  i» 
Uoaanded  by  the  husband  and  wife,  or  wife,  or  minor  children.  Aikimon  ts. 
Ukuuony  Zl  N.  H.  434;  Horn  ts.  TitfU,  89  Id.  478;  Gwmiwn  ts.  TmtektU,  88  Id. 
2.  See  also  Davu  ts.  AndrewM^  80  Term.  678,  where  a  similar  riew  is  taken,  «Mi 
rife's-right  is  likened  to  thai  of  dower.  Howt  ts.  Adanu,  28  Id.  641 ;  Sargent  ts. 
FtZton,  6  Cal.  504 ;  and  statutes  of  these  states,  Jt^^a.   Bnt  see  R%ekard$  ts.  Cha»t^ 

Gray  888 ;  WilUama  ts.  Starr,  5  Wis.  684 ;  YoH  ts.  Devauli,  9  Iowa  60 ;  Alley  ts. 
Hdry,  Id.  609 ;  Jenny  ts.  Oray,  6  Ohio  St  R.  46. 

1  Compare  with  Belin  ts.  Burnt,  17  Texas  682,  where  it  seems  to  haTe  been  oon. 
dered  that  a  note  giTen  by  the  Tendor  to  the  Tendee,  in  consideration  of  the  can- 
»lljktion  of  an  ezecntory  contract  to  sell  the  homestead,  signed  by  the  hnsbamt 
tone,  is  inralid  and  without  consideration. 
»  Buggta^on  as  to  damages,  9  Iowa  60»  68;  4  Iowa  1. 
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a  mortgage  by  the  husband  alone  is  not  valid  even  as  to  him.  WU' 
liatM  vs.  Starr ^  5  Wis.  534 ;  Alley  vs.  Bay,  9  Iowa  509.  Bat  tbe 
benefit  of  the  homestead  law  will  not  of  coarse  attach  to  premises 
which  become  a  homestead  after  the  execution  of  a  mortgage  ss 
against  the  mortgagee.  McCormieh  vs.  Wilcox,  25  HI.  274 ;  Yod 
vs.  Devaulty  8  Iowa  345 ;  S.  C,  9  Id.  60.  It  has  been  accord- 
ingly adjudged,  in  a  very  recent  case,  that  a  junior  mortgage  of  a 
homestead,  executed  by  both  husband  and  wife,  has  priority  orer 
a  senior  mortgage  executed  by  the  husband  alone.  And  a  pur- 
chaser at  a  sale,  under  the  foreclosure  of  such  junior  mortgage, 
obtains  a  title  good  against  the  prior  mortgage,  although  in  a  sait 
to  foreclose  such  prior  mortgage  the  husband  and  wife  are  made 
parties  and  make  no  defence.  Alley  vs.  Bay,  9Hpra.  And  sach 
purchaser  may  maintain  a  bill  to  set  aside  the  prior  mortgage 
executed  by  the  husband  alone.  This  doctrine  proceeds  npon  tbe 
principle  that  any  other  rule  <<  would  allow  the  husband  alone  the 
power  to  obstruct,  in  advance,  the  free  exercise  of  the  right  of 
alienation  belonging  to  the  husband  and  wife.*'  JDoney  vs  McFer- 
land,  7  Gal.  342 ;  same  principle,  8  Id.  75. 

So,  also,  under  an  act  providing  that  <<  no  conveyance  by  a  bus- 
band  ....  shall  be  valid  unless  the  wife  join,"  it  was  held,  that  a 
mortgage  by  the  husband  alone  of  the  homestead  was  utterly  void, 
though  of  far  greater  value  than  that  allowed  by  statute.^  RiehttrdM 
vs.  Chase,  2  Gray  383. 


1  In  other  states  a  different  yiew  seems  to  be  taken.  Thus,  in  California, 
a  statute  which  declares  **  that  no  sale  or  alienation  of  the  homestead  shaU  be  rtSA 
without  the  signature  of  the  wife  to  the  same,  acknowledged,  &o.,  and  that  the  h«iaK- 
stead  shall  not  exceed  $5000  in  ralue,"  it  is  holden  that  a  mortgage  executed  by 
the  husband  alone  is  ralid  as  to  the  excess  and  Toid  only  as  to  the  homestead 
▼alue.  Sargent  vs.  Wilson^  5  Cal.  604.  Of  a  similar  opinion  under  their  statiHo 
are  other  courts.  See  Atkinson  vs.  Atkinson,  87  N.  H.  484;  Horn  ts.  Tufts,  39  H 
478;  Gunnison  y%.  Twitehdl,  88  Id.  62;  Davit  vs.  Andrews,  80  Verm.  678;  Bern 
▼s.  Adams,  28  Id.  641 ;  Stewart  ts.  Maekey,  IC  Texas  66»  57. 

In  Texas  the  constitution  prorides  "  that  the  homestead  shall  not  be  subject  ti 
JoTced  sale  for  debts  hereafter  contracted."  *<  Nor  shall  the  owner,  if  a  iBamsA 
man,  alienate  the  same,  unless  by  the  consent  of  his  wife,  in  such  manner  as  ^ 
legislature  shall  point  out."  Under  these  provisions  it  was  held,  Ist.  That  aaet^ 
nary  mortgage,  properly  executed  both  by  husband  and  wife,  could  not  be  te» 
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It  is  a  logical  result  of  this  view  that  a  mortgage  upon  a  home- 
stead, which  is  voidj  because  executed  by  the  husband  alone,  is  not 
rehdered  valid  by  the  subsequent  death  of  the  wife  without  children. 
Id  such  case  the  debt  remains  good,  and  if  the  homestead  character 
of  the  property  is  gone,  and  it  becomes,  under  the  statute,  liable 
to  creditors,  the  mortgagee  of  the  husband  and  the  other  creditors 
stand  upon  the  same  footing,  their  rights  not  being  at  all  varied  by 
reason  of  the  execution  of  such  a  mortgage.^  Revalh  vs.  Kraerfterj 
8  Cal.  66,  76.  But  if  a  prior  valid  mortgage  exists  upon  the  pre- 
mises at  the  time  they  become  a  homestead,  and  afterwards  a  new 
mortgage  is  executed  by  the  husband  alone  to  a  person  who  pays 
off  the  first  mortgage  and  causes  it  to  be  released,  the  release  of 
the  old  and  the  execution  of  the  new  mortgage  being  on  the  same 
day,  such  new  mortgage,  being  in  equity  treated  as  an  assignment 
of  the  first  mortgage,  is  valid,  though  the  wife  did  not  join  therein. 
Swift  vs.  Kramer,  13  Cal.  626. 

Before  leaving  the  subject  of  mortgages  upon  the  homestead,  a 
word  may  be  added  as  to  the  mode  of  foreclosure.  The  wife  is  a 
necessary  party  to  a  bill  to  foreclose.     It  is  error  to  refuse  to 


elosed  in  court  or  the  property  sold  on  judicial  process,  because  such  a  sale  would 
be  a  **  forced  sale."  Sed  qu,  2d.  That  the  power  to  alienate  included  the  power 
to  mortgage,  and  therefore  a  mortgage  containing  a  power  of  sale,  on  default  of 
[Mkjrment,  would  be  valid,  and  could  legally  be  exercised.  Sampton  vs.  Williamton^ 
%  Texas  102 ;  16  Id.  68.  In  Minnesota,  under  the  peculiar  language  of  the  statute, 
it  was  held  by  a  majority  of  the  Supreme  Court,  (but  in  our  opinion  with  doubtful 
wrrectness,)  that  the  husband  alone  could  execute  a  valid  mortgage  upon  the 
lomestead.  OUon  vs.  NeUon^  8  Minn.  58.  But  the  contrary  is  now  the  law  by 
express  statute.   Laws  of  1858,  p.  9,  {  2. 

The  Illinois  statute  protects  the  homestead  "  from  levy  and  forced  sale  under 
udicial  process."    ffeld^  that  a  sale  made  by  a  trustee  under  a  deed  of  trust,  was 
lot  within  the  law,  and  was  therefbre  valid.     Ely  vs.  Easttpood,  26  111.  107 ;  Id, 
haith  vs.  MarCf  150.     See,  also,  as  to  deeds  of  trust  on  homestead.     SUveru  vs 
feyer,  11  Iowa  188. 

^  A  different,  and  perhaps  less  satisfactory  conclusion,  appears  to  have  been 
rrived  at  in  another  state,  where  it  is  considered  that  a  mortgage  on  the  homo'^ 
lead,  not  effectual  when  it  is  made,  may  yet  become  valid  and  attach  as  a  lien  by 
be  subsequent  abandonment  of  the  homestead  and  the  acquisition  of  a  new  one 
Uwari  TB  MacJcey,  16  Texas  56. 
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allow  her  to  interyene  and  claim  the  premises  as  a  homestead 
Sargent  vs.  WiUon^  5  Cal.  504.  If  she  is  not  made  a  party  her 
rights  are  not  affected.  Revalk  vs.  Kraemer^  8  Gal.  66;  Tadbck 
vs.  JEcclea,  20  Texas  782.  If  the  husband,  being  made  a  party, 
Bets  up  a  right  of  homestead,  the  coart,  before  decree,  ahoald 
order  the  wife  to  be  brought  in  as  a  party.  Marks  vs.  JUarsh^  9 
Gal.  90.  If  the  husband  alone  is  made  a  party  and  defends,  bis 
rights  are  not  concluded  by  the  decree,  and  he  may,  notwithstand- 
i'^gj  join  with  his  wife  in  a  bill  to  restrain  the  carrying  of  the 
decree  into  effect.  Revalk  vs.  Kraemer,  8  Cal.  66,  74,  75 ;  CookTs, 
Klinky  Id.  847.  But  where  both  the  husband  and  wife  are  parties 
and  in  court,  a  decree  determining  the  property  to  be  liable  is  as 
binding  as  in  other  cases,  and  cannot  be  assailed  except  for  fraud. 
The  question,  in  such  cases,  being  by  the  decree  res  judieatn^  tbe 
homestead  right  cannot  again  be  set  up  and  litigated  when  an  action 
is  brought  to  recover  possession.  But  it  may  be,  if  the  wife  was  not 
a  party  to  the  decree  of  foreclosure.  Where  the  parents  have  tfce 
right  to  dispose  of  the  homestead,  without  consulting  the  children, 
whatever  decree  binds  the  parents  will  equally  bind  the  children.^ 
Lee  vs.  Kingsbury,  13  Texas  68 ;  Tadlock  vs.  JEecUs,  20  Id.  782; 
Brewer  vs.  Wall,  23  Id.  589 ;  Beecher  vs.  Baldi/y  7  Mich.  488. 

Exempted  property  is  not  rendered  subject  to  levy  and  sale  by 
general  creditors  in  consequence  of  being  mortgaged.  CcUdt  vs. 
Jones,  2  Ben.  Mon.  19 ;    Vaughan  vs.  Thompson,  17  HI.  78. 

Third  :  As  to  the  Abandonment  of  Homestead* — We  have  here- 
tofore seen  that,  in  general,  actual  residence  and  occapation  of  the 
premises  as  a  home  by  the  family,  are  essential  legal  attributes  of 
a  homestead.  It  results  from  the  nature  of  a  homestead,  that  a 
man  or  the  head  of  a  family  can  have  but  one  homestead  at  ike  J 
same  time.     In  this  respect  the  homestead  right  is  unlike  the 


1  Generally  it  may  be  said  that  in  actions  to  determine  or  affect  homwrtwl 
rights,  the  wife  should  be  a  party.  See  cases  above,  and  also  Wither  ts.  Fmmk 
2  Mich.  472.  The  contrary  view  is  alone  taken  in  Iowa.  Sloan  ts.  Cooihamfk,  II 
Iowa  31.  In  one  state  it  is  held,  on  the  ground  that  the  homestead  ia  tke  joi* 
estate  of  the  husband  and  wife,  that  both  must  Join  in  «jeotmeni.  Pool*  vs.  Or 
rard,  6  Cal.  71 ;  Taylor  ts.  Bargom,  4  lb.  278. 
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dower  right,  which  attaches  to  every  parcel  of  which  the  husband 
is  seised  during  the  marriage.  Horn  vs.  TuftB^  39  N.  H.  478,  488; 
Howe  vs.  Adamsj  28  Verm.  (2  Williams;  544. 

With  respect  to  the  abandonment  of  one  home  and  the  acquisi- 
tion of  another,  the  courts  have  frequently  drawn  analogies  from 
the  rules  in  relation  to  domicil  and  the  change  of  domicil.  It  is 
not  to  be  denied  that  such  analogies  are,  in  many  cases,  applicable. 
But,  on  the  assumption  that  an  old  homestead  may  be  abandoned 
before  a  new  one  is  acquired,  the  rules  m  relation  to  domicil  are 
not  entirely  pertinent.  For  the  law  as  to  domicil  is  that  every 
man  must  have  a  domicil  somewhere,  and  the  original  domicil  is 
not  gone  until  a  new  one  is  actually  acquired,  facto  et  animo. 
Story  on  Conft.  Laws,  §  47 ;  Shepherd  vs.  C<midy,  20  Texas  29 ; 
Walteri  vs.  The  People,  18  111.  199;  S.  C,  21  111.  178 ;  Abbing- 
ton  vs.  North  Bridgwater,  23  Pick.  177. 

The  assent  of  the  wife  is  not  necessary  to  enable  the  husband  to 
Melect  and  fix  the  homestead.  And  it  has  also  been  decided  that 
the  husband  alone  can  change  the  homestead  without  her  assent.^ 
WUliame  vs.  Stveatland,  10  Iowa  51. 

It  is  agreed  that  upon  the  acquisition  of  a  new  homestead, 
though  of  less  value,  the  homestead  right  in  the  former  is  thereby 
terminated.    Mom  vs.  Tufts,  39  N.  H.  478,  488;  Trawick  vs. 

1  There  is  no  objection  to  investing  the  husband  with  the  right  to  exchange  one 
hcmestead  for  another.  But  where,  by  statute,  a  sale  or  conveyance  of  the  home- 
stead without  the  signature  of  the  wife  is  of  no  validity,  it  would  not  accord  with 
the  nature  and  design  of  the  homestead  policy,  to  hold  that  the  husband  has  the 
right  to  require  the  wife  to  leave  the  homestead  before  a  new  one  is  acquired.  If 
she  leaves,  not  assenting  to  the  removal,  her  homestead  rights  should  not  be  for- 
feited in  consequence.  See,  on  this  point,  Taylor  vs.  Hargcus,  4  Cal.  268 ;  7  Id. 
845 ;  10  Id.  167,  296 ;  16  Texas  58,  where  it  is  said,  that  '<  the  wife  may  reftise  to 
abandon  her  homestead,  or  acquiesce  in  its  sale,  or  other  disposition,  without  pro« 
-wision  for  another  homestead."  No  good  objection  is  perceived  (in  the  absence  ot 
statutory  regulation)  to  holding,  on  general  principles,  that  the  husband  may 
change  the  homesteady  by  which  is  meant  that,  when  a  new  home  has  actually  been 
obtained,  it  is  the  right  of  the  husband,  as  the  head  of  the  family,  to  require  the 
ivrife  to  remove  to  the  new  home.  As  there  cannot  be  two  different  homestead* 
mt  the  same  time,  under  the  circumstances  last  supposed,  it  is  probable  that  the 
former  homestead  would  lose  its  character  as  such,  even  though  the  wife  might 
remain  in  its  actual  possession. 
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Earri8,  8  Texas  812;  Taylor  vs.  Boulware,  17  Id.  74;  16  Id.  58; 
Sowe  vs.  Adam%y  28  Verm.  (2  Williams)  544 ;  Taylor  vs.  Hargom^ 
4  Gal.  268.  Not  only  so,  but  the  better  opinion  would  seem  to  be 
that  a  homestead  right  may  be  waived  or  forfeited  by  clear  ami 
decisive  proof  of  an  intention  totally  to  relinquish  and  abandon  d, 
accompanied  by  removal  from  it^  even  though  a  new  homestead 
should  not  be  gained.  Any  other  rule  would  too  much  embamss 
the  condition  and  rights  of  property,  and  open  the  way  to  frand. 
But  it  must  clearly,  and  beyond  all  reasonable  ground  of  dispute, 
appear  that  the  abandonment  was  with  an  intention  not  to  retnm 
and  claim  the  exemption.  A  doubtful  or  mixed  case  will  not  avail 
to  cut  off  the  right.  If  there  be  an  intention  to  abandon,  such 
intention  may  be  changed  and  possession  resumed  before  intervcu- 
ing  rights  have  attached.  Shepherd  vs.  Oassidy^  20  Texas  24; 
Crouhenant  vs.  CocJ^elly  Id.  96;  Davis  vs.  Andrews^  30  Venn. 
678. 

If  the  homestead  right  has  once  attached  it  is  not  indispensable 
that  there  should  be  continuous  actual  occupation  in  order  to  pre- 
serve it.  The  following  observations  of  Hemphill,  C.  J.,  18  Texas 
417,  are  well  supported  by  the  decisions :  "  If  the  citizen  or  family," 
says  he,  "  should  leave  in  search  of  another  home,  the  first  would 
remain  until  the  second  should  be  acquired.  If  the  husband 
should  remove  his  wife  and  family  into  another  county  and,  with- 
out providing  them  a  home,  should  abandon  his  wife,  she  might 
again  resume  possession  of  the  homestead.  And  no  absence  oa 
pleasure  or  business,  and  not  designed  as  an  abandonment,  would 
work  a  forfeiture  of  the  right."  S.  P.  Shepherd  vs.  Caseidy^  ut 
sup. ;  Taylor  vs.  Boulware,  17  Id.  74 ;  Walters  vs.  The  PeopUj 
18  111.  194;  S.  C.  21111.  178. 

Voluntary  removal,  by  a  married  woman,  from  the  state  and 
domiciliation  in  another,  deprives  her  of  the  homestead  privilege. 
Trawick  vs.  Harris^  8  Texas  812.  But  not  the  children.  WdUen 
vs.  The  People,  21  111.  178. 

So,  where  the  husband,  without  being  joined  by  his  wife,  soM 
the  homestead,  and  removed  with  his  family,  including  his  wife,  te 
another  state,  where  the  husband  died,  the  widow  has  no  right  cf 
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homestead.  Jordan  ys.  Q-odman,  19  Texas  273.  So,  upon  the 
same  principle,  a  wife  who,  taithotit  good  causs^  voluntarily  aban- 
doned her  husband  for  several  years  (three  or  four)  prior  to  his 
decease,  and  refused  to  return,  forfeited  thereby  her  claim  both  to 
the  homestead  right  and  the  widow's  allowance.  JEarle  vs.  EarUy 
9  Texas  680.  But  a  removal  by  the  family  to  another  place  within 
the  same  state,  for  a  temporary  purpose,  will  not  amount  to  an 
abandonment  of  the  homestead.  Mo9%  vs.  Warner^  10  Gal.  296. 
In  Taylor  vs.  Hargou%^  4  Gal.  268,  on  the  principle  that  the  wife 
has  an  interest  in  the  estate,  and  that  the  homestead  right  can 
only  be  conveyed  or  extinguished  by  the  joint  deed  of  both  hus- 
band and  wife  in  the  manner  provided  by  law,  it  was  held  that 
removal  by  the  husband  and  wife  after  a  sale  in  which  the  wife  did 
not  join,  was  neither  an  abandonment  of  the  right  of  homestead, 
nor  evidence  of  such  abandonment.  See  also  7  Gal.  345 ;  Dunn 
vs.  Tozerj  10  Id.  167 ;  Bearing  vs.  Thoma;  25  Geo.  223. 

Evidence  of  a  desire  to  %ell  is  not  proof  of  a  design  to  abandon 
the  homestead.  Thus,  where  both  husband  and  wife  have  endea- 
vored to  sell  the  homestead  and,  failing  to  do  so,  removed  from  it, 
it  was  adjudged  not  to  be  liable  to  sale  on  execution.^  Dunn  vs. 
Tozer,  supra.  And  abandonment  of  the  homestead  will  not  be 
inferred  from  the  fact  that  the  head  of  the  family  is  in  search  of 
another  home.   Kitchell  vs.  Burgwin,  21  111.  40. 

lY.  Whether  a  Judgment  is  a  Lien  upon  the  Homestead. — 
A  question  of  some  considerable  importance  has  several  times 

1  It  may  be  remarked  that  the  homestead  right  is  more  liberally  supported  in 
California  than  in  perhaps  any  other  state.  On  the  principle  that  the  homestead 
exemption  is  intended  as  much  for  the  children  as  for  the  wife,  it  is  held  that 
abandonment  by  and  adultery  of  the  wife  do  not  defeat  the  right  of  homestead  or 
diyest  the  homestead  of  its  character  as  such.  Hence,  a  mortgage  executed  sub* 
sequent  to  the  wife's  elopement,  by  the  husband  alone,  is  inoperatiTe  and  void 
Lies  vs.  De  Diablar,  12  Cal.  827;  Waltert  vs.  The  People,  21  111.  178.  But  in  Ver 
mont  a  lease  of  the  home-farm  for  fire  years,  accompanied  with  remoral  of  owner, 
(there  being  no  evidence  of  an  **  intention  to  return  to  the  premises  to  live,  before 
the  expiration  of  the  term,  if  ever,")  were  held  to  forfeit  the  homestead  right  in 
flaTor  of  the  grantee  of  the  husband  alone.  Davie  vs.  Andrewe,  80  Verm.  678 ; 
Soilt  TS.  Webb,  89  N.  H.  168,  488.  But  it  is  otherwise  where  the  lease  is  short 
mad  there  is  an  intention  to  resume  possession.   Hancock  ts.  Morgan^  17  Texas  682. 
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arisen  as  to  the  effect  on  the  homestead  property  of  the  general 
statutes,  making  judgments  against  a  debtor  Uen$  upon  his  real 
estate.  The  decisions  relating  to  this  subject  have  been  made 
wholly  without  reference  to  each  other,  and  are  not  harmonious. 
In  Wisconsin  a  general  statute  provided  that  «<  all  judgments  in 
courts  of  record  should  be  liens  on  the  real  estate  of  every  judg* 
ment  debtor."  The  homestead  act  declared  that  ««the  homestead 
should  not  be  subject  to  forced  sale  on  execution,"  &c.  The  set 
was  silent  in  relation  to  lien  of  judgments;  contained  no  provision 
as  to  change  of  homestead,  and  rendered  any  alienation  withool 
the  consent  of  the  wife,  invalid.  Under  these  circumstances,  the 
majority  of  the  Supreme  Court  (Smith,  J.,  diseentiug)  held  that 
a  judgment  was  a  lien,  and  that  whenever  the  homestead  ceases  to 
be  occupied  as  such  by  the  debtor's  voluntary  act,  or  is  aliened  bj 
him,  the  lien  of  the  judgment,  which  was  before  suspended,  may 
be  enforced  by  sale  on  execution.  Sayt  vs.  ffisiSy  3  Wia.  752. 
The  same  conclusion  was  reached  in  New  York,  in  Allen  va.  Cook^ 
26  Barb.  874.  A  similar  view  was  taken  in  Michigan,  in  which 
state  the  Supreme  Court  seems  to  have  been  of  opinion  that  the 
homestead  character  of  the  property  would  not  run  with  or  follow 
the  land,  so  as  to  protect  it  in  favor  of  a  mortgagee  from  a  prior 
judgment  as  to  which,  in  favor  of  the  mortgagors,  it  would  he 
exempt.  Chamberlain  vs.  Lyell,  8  Mich.  (Gibbs)  448.  And  see 
Herechfeldt  vs.  George,  6  Id.  456,  469 ;  Lawton  vs.  Bruee^  39 
Maine  488.^ 

It  is  submitted  with  deference  that  these  views  are  not  tenable. 


I  In  Minnesota  the  Btatute  declared  a  judgment  to  be  a  lien  on  **  all  the  raal  pro- 
perty of  the  judgment  debtor  in  the  county,"  &o.  Another  provision  of  the  statole 
exempted  the  homestead  owned  and  occupied  by  the  debtor  as  a  residence,  from  mJc 
on  execution.  The  homestead  statute  was  silent  on  the  subject  of  the  lien  of  judg^ 
ments,  and  contained  no  provision  for  a  change  of  homestead.  It  was  held,  thai  « 
j  idgment  was  a  lien ;  that  the  homestead  was  exempt  from  sale  only  so  long  as  ii 
was  occupied  by  the  debtor  or  his  &mily ;  and  that,  upon  conveyance  by  the  husfaaad 
and  wife,  it  ceased  to  remain  exempt,  in  the  hands  of  the  grantee,  from  aale  under 
a  prior  judgment  against  the  grantor.  FoUom  vs.  CarUj  6  Minn.  333.  But  by  ihc 
Act  of  March  10, 1860,  it  is  expressly  provided  that  a  judgment  debtor  may  reaoiTt 
from  or  seU  the  homestead  without  subjecting  it  thereby  to  sale  on  execution. 
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The  homestead  being  exempt^  and  placed  beyond  the  reach  of 

involuntary  judicial  sale,  it  is  difficult  to  see,  if  the  statute  is  silent 

on  the  subject,  on  what  principle  a  judgment  can  be  said  to  be  a 

lien  upon  it.     Such  a  construction  of  the  homestead  acts  is  justly 

open  to  the  criticism  of  making  the  <«  homestead  of  the  debtor  his 

prison."     It  obstructs  or  defeats  the  fi  }e  exercise  of  the  right  of 

alienation  belonging  to  both  husband  and  wife.     That  a  judgment 

is  not  a  lien^  unless  the  statute  expressly  so  declares,  has  been 

determined  in  Illinois,  in  a  very  recent  and  well  considered  case. 

Oreen  vs.  Marks^  25  111.  221.     It  was  accordingly  held,  under  a 

statute  substantially  the  same  as  the  statutes  of  New  York  and 

Wisconsin,  that  the  owner  of  a  homestead  might  sell  or  mortgage 

It,  and  the  grantee  or  mortgagee  took  it  free  from  the  lien  of  a 

judgment  against  the  grantor.     The  principle  upon  which  Dorsey 

vs.  MeFarland,  7  Cal.  342 ;  8  Id.  75  ;  AUetf  vs.  Bay,  9  Iowa  509 ; 

To8t  vs.  De  Vault,  Id.  60,  were  decided,  sustains  the  correctness  of 

the  decision  of  the  Supreme  Court  of  Illinois  just  cited.     Indeed, 

in  Wisconsin,  the  legislature,  after  the  decision  of  ffoyt  vs.  Sine, 

eupraj  interposed  by  enacting  (May  17, 1858)  that  no  judgment  in 

either  the  Federal  or  state  court  should  be  a  lien  on  the  homestead. 

See  also  Act  of  Iowa  Legislature,  Session  1861-62.     The  question 

as  to  whether  a  judgment  is  a  lien,  the  statute  being  silent,  ie 

before  the  Supreme  Court  of  Iowa,  and  not  yet  decided.     The 

decision  will  doubtless  appear  in  13th  Iowa  Reports. 

Homestead  Bight  subordinate  to  Vendor's  Lien. — Many 
of  the  statutes  contain  an  express  provision  that  the  homestead 
exemption  shall  not  exist  as  against  the  claim  of  the  vendor  for 
the  purchase-money.  But  even  where  there  is  no  such  statute  the 
lien  or  claim  of  the  vendor  for  the  unpaid  purchase-money  would 
be  preferred  to  the  debtor's  right  of  homestead.  Farmer  vs.  Simp- 
tan,  6  Texas  803 ;  Bamee  vs.  Q-ay,  7  Iowa  26 ;  Dillon  vs.  Byrne, 
5  Cal.  455;  Shepherd  vs.  White,  11  Texas  354;  Montgomery  vs« 
Tutt,  11  Cal.  190;  Fhelpevs.  Conover,  26  111.  309;  Stone  vs.  Bar- 
neUj  20  Texas  14;  Suecemon  of  Foulkes,  12  La.  An.  537;  13 
Cal.  76 

And  the  vendor's  right  will  be  thus  preferred  even  if  the  old 
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mortgage  given  for  the  purchftse-money  be  cancelled,  and  a  nen 
mortgage  on  the  same  and  other  property,  ezecnted  by  the  husb'ind 
alofUj  be  taken  to  secure  the  same  and  another  debt.  DiUon  ts. 
Byrne  J  $upra;  Bamei  vs.  C?ay,  9upra;  Swift  vs.  Kraemer^  13 
Cal.  ^26. 

So,  also,  on  the  same  principle,  where  the  husband  who  was 
residing  on  the  place  as  a  tenant  purchased  the  same,  and  to 
enable  him  to  do  so  borrowed  the  whole  purchase-money  from 
another  person,  and  without  his  wife  joining  executed  a  mortgage 
to  secure  the  money  thus  borrowed  simultaneously  with  his  receiv- 
ing a  deed,  the  homestead  right,  notwithstanding  the  non-joinder 
of  the  wife,  is  subordinate  to  the  mortgage.  Lauen  vs.  Vanee^ 
8  Cal.  27L 

On  a  similar  principle,  where  there  is  a  resulting  trust,  and  the 
trustee  holds  the  legal  title  in  trust  for  the  real  owner,  the  trostee 
cannot  acquire  upon  the  land  a  homestead  discharged  of  the  trust 
Shepherd  vs.  WhiUy  11  Texas  346.  So  a  mechanic  9  lienj  if  the 
party  is  by  law  entitled  to  a  lien,  has  priority  over  the  homestead 
right  of  the  owner.  Merchant  vs.  Perez,  11  Texas  20.  But  the 
husband  alone  cannot  as  against  the  homestead  right  enlarge  the 
demands  of  the  vendor  or  mechanic  by  agreeing  to  pay  him  more 
interest  than  was  due  by  the  original  contract.  MeHenrg  vs. 
Reilly,  13  Cal.  75;  5  Id.  455.  And  there  may  be  a  waiver  by  the 
vendor  of  his  right  which  will  leave  the  homestead  right  paramount. 
Phdpe  vs.  C(mover,  25  111.  309.  But  the  taking  of  a  new  mort- 
gage for  the  purchase-money  does  not  amount  to  such  waiver. 
DUUn  vs.  Byrne,  5  Cal.  455 ;  Barnes  vs.  Q-ay,  7  Iowa  26. 

A  citation  in  a  note  of  some  cases  referring  to  subjects  not 
properly  within  the  scope  of  the  foregoing  article,  may  prove 
acceptable  to  the  reader.^ 

Daveapori,  Iowa.  J.  F.  D. 


^  Homestead  acts  are  without  eflfect  as  to  prior  creditors.  MUne  ts.  Smiik^  12  Ia. 
An.  B.  558;  10  Id.  509;  Sueeetnon  of  Aaron,  11  Id.  671 ;  Simondt  ts.  P!oircr«,  28 
Verm.  (2  Williams)  854 ;  Orayon  vs.  Taylor,  14  Texas  672 ;  Lawton  vs.  Bruct^  31 
Bfaine  484.    Quart,  whether  the  legislature  has  the  power  to  exempt  the  hoinesteatd 
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from  liability  for  antecedent  debts  f  Cfharleu  vg.  Lambfrion^  1  Iowa  442.  It  haa 
not    1  Denio  129;  8  Id.  594;  1  Comst.  129.     See  8  Iowa  287. 

THien  exempt,  sale  and  deed  hj  sheriff  are  Toid,  and  a  bill  lies  to  cancel.  Pink* 
erton  ts.  Tundin,  22  Oeo.  166 ;  Beeeher  vs.  Baldy,  7  Mich.  488.  When  the  sale  is 
Toid  the  sheriff  is  not  liable  to  homestead  owner  for  damages.  Kendall  ts.  Clark, 
10  Cal.  17. 

Mortgagee  of  homestead  may  release  the  same  without  affecting  his  right  to  par- 
ticipate in  the  proceeds  of  a  general  assignment  for  the  benefit  of  creditors  pro 
rata,  Diekton  vs.  CAom,  6  Iowa  19.  The  rule  that  where  a  creditor  has  two  funds, 
he  may  be  required  to  resort  to  that  fund  upon  which  another  has  no  lien,  does  not 
ftpply  to  such  a  case.   Id. 

Marshalling  of  assets  and  securities  as  connected  with  homestead  right.  BeaU 
TS.  Clark,  18  Oray  18 ;  6  Iowa  19 ;  Wood  vs.  Wheeler,  7  Texas  18 ;  S.  C.  11  Id.  122 ; 
Jamet  vs.  Thompeon,  14  Id.  468 ;  20  Id.  247. 

Sale  where  Talue  is  limited,  and  appropriation  of  excess.  Dearing  vs.  Thoma^ 
25  Oeo.  228;  Oary  yb.  EoMtdbrooh,  6  Cal.  467;  Wood  ts.  Wheeler,  7  Texas  18; 
8.  G.  11  Id.  122;  15  Texas  174;  FUteher  ts.  State  Bank,  87  N.  H.  869.  Value  as 
of  what  date  to  be  ascertained.  ffereeh/eUt  vs.  George,  6  Mich.  456.  .  Bill  in  equity 
will  lie  to  determine  value,  if  there  is  no  statutory  mode.   7  Mich.  488. 

Proceeds,  it  seems,  are  not  subject  to  garnishment  for  the  husband's  debts,  if 
made  payable  to  the  wife,  to  induce  her  to  sign  a  deed  for  the  homestead.  Ogdm 
T0.  Oiddingt,  15  Texas  485.  See,  as  to  garnishment  of  proceeds  of  exempt  pro- 
perty, 27  Verm.  (1  Williams)  561 ;  29  Id.  291,  Opinion  by  RKDriiLD,  0.  J. 

Notice  of  homestead  rights.  Recorded  notice  not  necessary,  nnless  statute  so 
requires — actual  occupation  sufficient  notice.  4  Cal.  28,  26;  6  Id.  165;  7  Mich. 
508,  505.  Even  when  notice  to  officer  is  required,  it  may  be  verbal,  and  is  suffi- 
cient if  given  after  levy  and  before  sale.  7  Mich.  488,  510;  29  Penn.  St.  R.  862; 
8  Iowa  292. 

Grantee,  and  those  claiming  under  him,  are  bound  to  take  notice  of  a  recital  in 
his  grantor's  deed  in  relation  to  the  reeidmee  of  the  grantor  upon  the  premises.  10 
Iowa  51. 

Head  of  fkmily,  who?  Wood  vs.  Wheeler,  17  Texas  18,  20;  11  Iowa  104;  Id. 
227;  20  Mo.  75;  22  Id.  464;  8  Humph.  216;  17  Ala.  486;  4  Id.  554;  7  Id.  721; 
81  Id.  192;  14  Barb.  466;  18  Johns.  400;  8  CaL  66;  17  Texas  74. 

Repeal  of  Exemption  Act.  "  It  is  competent  for  the  legislature  to  take  away 
exemptions,  or  to  require  a  record  of  the  exemption  when  none  was  required 
l>efore.*'  Diwkt,  J.,  13  Oray  24.  See  also  11  Richards  (Law)  858.  But  see  4  Q. 
Oreene  (Iowa)  568,  where  a  questionable  reason  is  given  for  what,  under  the 
j^eneral  statute  of  the  state  saving  rights  acquired  under  repealed  statutea,  is  a 
sound  decision,   ffel/erutem  vs.  Gore,  8  Iowa  287 ;  28  Texas  498 ;  14  Id.  672. 

Effect  of  extension  of  city  limits  so  as  to  embrace  a  country  homestead. '  Taylm 
wn.  Baulwore^  17  Texas  74 ;  FuUey  vs.  IHetrieh  et  al,,  12  Iowa  516. 
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PERPETUAL  EXEMPTION  FROM  TAXATION. 
REPORT 

OF  THE  COMMITTEE  ON  THE  JUDICIART  OF  THE  SENATE  OF  BHODS 
ISLAND,  ON  THE  RIGHT  OF  A  LEGISLATURE  TO  GRANT  A  PER- 
PETUAL EXEMPTION  FROM  TAXATION.^ 

By  resolution  of  the  City  Council  of  Newport,  passed  on  the 
4th  of  March,  1862,  their  Senator  was  instructed  to  endeaTor  to 
procure  the  alteration  or  repeal  of  so  much  of  the  charter  of 
Brown  University,  as  exempts  the  property  of  the  president  and 
professors  from  taxation,  the  said  council  stating  that  in  their 
opinion  there  was  no  justifiable  reason  for  such  an  exemption, 
especially  at  a  time  like  the  present,  when  all  kinds  of  property 
must  he  necessarily,  and  probably  heavily,  taxed  for  the  support 
of  government  and  preservation  of  the  Union. 

On  the  5th  of  March,  1862,  the  resolution  was  referred  to  the 
committee  on  the  Judiciary  for  consideration. 

At  February  sessions,  1764,  the  college  was  incorporated.  The 
•title  of  the  act  is,  «  an  act  for  the  establishment  of  a  college  or 
university  within  this  colony." 

The  section  under  which  this  controversy  arises  is  as  foUovs: 
((And,  furthermore,  for  the  greater  encouragement  of  this  semi- 
nary of  learning,  and  that  the  same  may  be  amply  endowed  and 
enfranchised  with  the  same  privileges,  dignities,  and  immunities, 
enjoyed  by  the  American  Colleges  and  European  Universities,  ve 
do  grant,  ordain,  and  declare,  and  it  is  hereby  granted,  ordained, 
and  declared,  that  the  college  estate,  the  estates,  persons,  an! 
families  of  the  president  and  professors  for  the  time  being,  lying 
and  within  the  colony,  with  the  persons  of  the  tutors  and  studenU 
during  their  residenoe  at  the  <;ollfege,  shall  be  freed  and  exempted 
from  all  taxes,  serving  on  juries,  and  menial  services ;  and  that 
the   persons   aforesaid   shall   be    exempted   from   bearing    anns, 

1  The  following  able  and  oomprehensiye  report,  prepared  by  Mr.  Blisha  R.  Pottec 
the  chairman  of  the  committee,  is  well  deserring  the  peroaal  of  our  readers.  Tk( 
subject  is  one  of  great  and  growing  importance. — Edt.  Am.  Law  Reg, 
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impresseB,  and  military  services,  except  in  case  of  an  invasion.*' 
Sabseqaentlj  the  name  of  Brown  University  was  given  to  the 
institntion,  in  order  to  commemorate  the  generous  donations  of 
Hon.  Nicholas  Brown.  Two  questions  present  themselves,  the 
power  of  the  legislature  to  repeal  these  exemptions,  and  the 
propriety  of  doing  so.  The  former  of  these  questions  we  will 
first  consider. 

We  suppose  there  could  be  little  doubt  of  the  right  to  repeal  it, 
unless  the  legislature  is  restrained  by  the  provisions  of  the  State 
and  United  States  Constitutions  from  interfering  with  it,  on  the 
ground  that  the  charter  is  a  eontraet  with  the  corporation. 

Since  the  year  1668,  there  has  always  existed  a  declaration  of 
rights  in  this  State,  which  was  modified  and  enlarged  in  1822,  but 
it  contains  nothing  affecting  the  present  question. 

Our  present  constitution,  which  took  effect  in  1848,  provides  in 
its  declaration  of  rights,  that  ^<A11  laws  should  be  made  for  the 
good  of  the  whole;  and  the  burdens  of  the  State  ought  to  be 
fairly  distribirted  among  its  citizens."  In  section  12  of  the  same 
declaration  it  also  provides,  that  no  «  ex  post  facto  law  or  laws 
impairing  the  obligation  of  contracts  shall  be  passed."  This  seems 
to  have  been  adopted  from  the  Constitution  of  the  United  States, 
vhich  provides,  Art.  1,  §  2,  that  no  State  shall  pass  any  «« ex  post 
facto  law  or  law  impairing  the  obligation  of  contracts." 

The  provision  about  ex  post  facto  laws  relates  only  to  criminal 
or  penal  legislation. 

It  seems  very  strange  that  the  provision  about  contracts  which 
lias  become  of  so  much  importance,  should  have  been  so  little 
noticed  at  the  time  of  the  adoption  of  the  United  States  Gon- 
Btitvtion. 

The  authors  of  the  Federalist  (No.  44)  barely  allude  to  it. 
jiamilton  in  No.  82  says:  <(With  the  sole  exception  of  duties  on 
imports  and  exports,  the  individual  States  possess  an  independent 
And  uncontrollable  authority  to  raise  their  own  revenues  for  the 
supply  of  thehr  own  wants ;  and,  any  attempt  on  the  part  of  the 
iNational  Government  to  abridge  them  in  the  exercise  of  it,  woukl 
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be  a  violent  assumption  of  power  unwarranted  by  any  article  or 
clause  of  its  constitution." 

And  nowhere  in  that  work,  or  in  the  debates  at  the  time,  was  the 
meaning  ever  given  to  this  clause  which  was  afterwards  fastened 
upon  it.  It  was  undoubtedly  intended  to  remedy  the  evils  which 
had  grown  out  of  the  paper  money  system,  the  legal  tender  laws, 
and  the  various  laws  interfering  with  the  remedies  on  private  con- 
tracts, which  had  grown  out  of  the  distresses  of  the  Bevolntton. 
And  so  Judge  Tucker,  whose  edition  of  Blackstone  was  published 
in  1803,  considers,  see  vol.  1,  Part  1,  appendix,  «<  On  the  Consti- 
tution of  the  United  States,"  page  311.  But  that  a  charter  was  to 
be  deemed  a  contract,  and  to  be  considered  irrepealable,  was  nerer 
then  imagined.  As  an  evidence  of  this,  we  may  refer  to  the  fact, 
that  the  charters  of  our  two  first  banks,  the  Providence  Bank  and 
the  Bank  of  Rhode  Island,  are  published  among  the  public  statutes 
of  the  State,  in  the  Digest  of  1798. 

And  the  fact  that  a  charter  was  not  then  considered  a  contract 
is  certainly  important.  Contemporaneous  construction  is  alwajs 
allowed  to  have  considerable  weight  in  deciding  these  questions 
of  construction.  The  Supreme  Court  of  the  United  States,  in 
Briscoe  vs.  Bank  of  Kentucky^  11  Peters  818,  say — «  A  unifozm 
course  of  action,  involving  the  right  of  the  exercise  of  an  iDDpo^ 
tant  power  by  the  State  government  for  half  a  century,  and  this 
almost  without  question,  is  no  unsatisfactory  evidence  that  tie 
power  is  rightly  exercised." 

And  so  great  was  the  mischief  caused  by  the  construction  pot  on 
this  clause  by  the  United  States  Supreme  Court,  that  in  nearly  aO 
the  charters  granted  after  those  decisions  were  made,  an  expr^ 
provision  has  been  inserted,  making  them  repealable  like  all  otber 
public  acts. 

Judge  Stort  had  even  gone  so  far,  as  to  hold  that  a  salary  fixed 
by  law  wflis  a  contract,  4  Wheaton  694. 

There  is  another  consideration,  which,  if  the  present  case  shonU 
ever  come  before  a  judicial  tribunal,  seems  entitled  to  sons 
weight. 

At  the  time  the  college  charter  was  granted  in  1764,  the  Leg» 
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lature  of  Rhode  Island  possessed  all  legislative  power,  sabject 
only  to  the  provision  contained  in  the  charter,  that  the  laws  should 
not  be  repugnant  to  the  laws  of  England.  With  this  exception 
they  possessed  the  full  legislative  power  over  all  the  business  and 
property  of  the  colony. 

Was  the  charter  considered  a  contract  at  the  time  it  was  made  ? 
Was  it  not  then  taken  by  the  college  subject  to  the  repealing 
power  the  legislature  then  possessed  ?  and  if  it  was  not  a  contract 
then,  is  it  fair  to  apply  to  it  the  provision  of  the  United  States 
Constitution  since  made  ? 

We  shall  hereafter  quote  the  opinion  of  Chief  Jnstice  Redfield 
of  Vermont,  and  which  will  be  probably  admitted  as  sound  law, 
that  the  American  legislatures  possess  all  the  powers  of  the  British 
Parliament  (subject  to  the-  limitations  of  their  constitutions),  and 
that  Parliament  possessed  full  power  to  legislate  upon  charters 
and  to  repeal  them  at  pleasure. 

Chief  Justice  Marshall  also,  in  the  Dartmouth  College  case, 
4  Wheaton  651,  holds  the  same  opinion.  <<  By  the  Revolution, 
the  duties  as  well  as  the  powers  of  government  devolved  on 
the  people  of  New  Hampshire.  It  is  admitted  that  among  the 
latter  was  comprehended  the  transcendent  powers  of  Parliament, 
IS  -well  as  that  of  the  Executive  Department.  It  is  too  clear 
;o  require  the  support  of  argument,  that  all  contracts  and  rights, 
respecting  property,  remained  unchanged  by  the  Revolution. 
Vhe  obligations  then,  which  were  created  by  the  charter  to 
>artmouth  College,  were  the  same  in  the  new,  that  they  had 
leen  in  the  old  government.  The  power  of  the  government 
rna  also  the  same.  A  repeal  of  this  charter  at  any  time 
Tior  to  the  adoption  of  the  present  Constitution  of  the  United 
ttates,  would  have  been  an  extraordinary  and  unprecedented  act 
f  power,  but  one  which  could  have  been  contested  only  by  the 
Mtrictions  upon  the  legislature,  to  be  found  in  the  Constitution 
r  the  State. 
Slackstone  (in  Commentaries,  vol.  1,  p.  90),  says : 
«<  Acts  of  Parliament  derogatory  from  the  power  of  subsequent 
^slatures,  bind  not  *  *  *  because  the  kgislatnre  being  in  truth 
46 
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tae  sovereign  power,  is  always  of  absolute  authority;  it  acknow- 
ledges no  superior  upon  earth,  which  the  prior  legislature  must  hare 
been,  if  its  ordinances  could  bind  a  subsequent  parliament;  and 
upon  the  same  principle,  Cicero  in  his  letters  to^Atticus  treats  with 
a  proper  contempt  these  restraining  clauses  which  endeayor  to  tie 
up  the  hands  of  succeeding  legislatures.  When  you  repeal  tb« 
law  itself  (says  he),  you  at  the  same  time  repeal  the  prohibitLg 
clause  which  guards  against  repeal."  (Cfo.  ad  Att.,  lib.  8,  ep.  23.) 
Misquoted  in  Bank  of  Ohio  vs.  Knoop^  16  Howard  398. 

Of  course  then,  before  the  Revolution  and  before  there  was  anj 
constitutional  restriction,  our  legislature  had  this  full  power  otci 
charters,  and  the  college  took  the  charter  knowing  this  power 
resided  in  the  legislature,  and  took  it  subject  to  that  condi^on. 
Even  if  the  charter  was  a  contract,  this  power  to  repeal  was  a  put 
of  the  contract,  it  was  the  condition  on  which  they  took  the  grant 
of  the  franchise.     If  it  was  a  contract,  and  this  condition  of 
repealability  was  a  part  of  the  contract,  then  the  United  States 
Constitution  cannot  fairly  be  applied  to  alter  its  terms.     If  it  was 
not  considered  a  contract  then,  can  the  provision  in  the  constito- 
tion  be  applied  to  it  at  all  ?     And  that  it  was  not  considered  a 
contract  at  the  time  seems  not  to  admit  of  much  doubt.    And  evesi 
when  the  constitution  was  made,  few  of  its  framers  probably  erer 
imagined  that  a  charter  could  be  considered  a  contract  to  come 
within  the  prohibition.     Even  Judge  Stort  seems  to  admit  this, 
Commentaries,  vol.  3,  §  1389 ;  and  see  Judge  Marshall  in  Dari- 
mouth  College  Casey  4  Wheaton  644.     It  is  comparatively  a  new 
construction,  and  it  may  be  doubted  whether  even  Judge  Stobt 
himself   ever    supposed    the    meaning    of  this    clause    conld  be 
stretched  so  as  to  authorize  one  legislature  to  grant  a  perpetoal 
exemption  from  taxes  beyond  the  power  of  a  succeeding  legisUtare 
to  repeal,  for  he  says  in  his  Commentaries  published  in  18SS,  vd 
8,  §  1386 :  «  That  the  framers  of  the  Constitution  did  not  intesl 
to  restrain  the  States  in  the  regulation  of  their  civil  institntiotf 
adopted  for  internal  government,  is  admitted,  and  it  has  never 
been  so  construed."  ' 

We  cannot  very  well  come  to  any  conclusion  upon  this  sabjetf 
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without  taking  a  historical  view  of  the  cases  which  have  been 
decided  upon  this  paragraph  of  the  constitution,  which  forbids 
any  State  passing  any  law  impairing  the  obligation  of  contracts. 

These  decisions  comprise  several  classes  of  cases,  and  in  read- 
ing them  it  may  be  well  to  keep  in  view  the  distinction  between 
a  grant  of  land,  or  a  regular  treaty  made  by  a  State,  or  a  law 
which  interferes  with  a  private  contract  on  the  one  hand,  and 
those  laws  which  profess  to  yield  up  a  portion  of  the  sovereign 
power,  as  the  power  of  taxing,  or  of  taking  property  for  public 
use,  on  the  other  hand..    In  regard  to  the  first  class  of  cases  there 
can  be  no  doubt ;  if  the  State  has  made  a  grant  of  land  or  an 
authorised  treaty,  it  ought  not  to  try  to  recall  it.     Nor  ought 
they  to  interfere  in  a  private  contract.     But  the  second  class  of 
cases  stands  on  an  entirely  different  ground ;  and  we  may  fairly 
argue  that  the  people  have  delegated  their  sovereign  legislative 
power  to  the  legislature  to  be  exercised,  but  not  to  be  surrendered; 
and  that  the  legislature  exceeds  its  power  when  it  undertakes  to 
surrender  that  trust. 

The  famous  Yazoo  case  of  Fletcher  vs.  Peehy  A.  D.  1810,  was 

the  first  important  case  in  the  history  of  these  decisions.     This 

was  a  case  where  the  Legislature  of  Georgia  had  granted  a  tract 

of  land,  and  then  undertook  to  repeal  the  grant.     But  even  here 

Chief  Justice  Marshall  makes  a  distinction.     «The   principle 

asserted,"  says  he,  (<is  that  one  legislature  is- competent  to  repeal 

any  act  which  a  former  legislature  was  competent  to  pass ;  and, 

that  one  legislature  cannot  abridge  the  powers  of  a  succeeding 

legislature."     «<  The  correctness  of  this  principle,  so  far  as  respects 

general  legislation,  can  never  be  controverted.     But  if  an  act  be 

done  under  a  law,  a  succeeding  legislature  cannot  undo  it.     When 

then  a  law  is  in  its  nature  a  contract,  a  repeal  of  the  law  cannot 

divert  these  rights ;  and  the  act  of  annulling  them,  if  legitimate,  is 

rendered  so  by  a  power  applicable  to  the  case  of  every  individual 

in  the  community."   6  Cranch  185.     And,  in  the  same  case.  Judge 

Johnson,  in  delivering  his  opinion,  while  agreeing  in  the  decision^ 

adverts  to  the  distinction  we  have  mentioned,  and  seems  to  hav<^ 

lubd   some  foresight  of  the  dangers  of  the  doctrines  advanr««^ 

fleteher  vs.  Peci,  6  Cranch  148. 
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Judge  Johnson. — <<I  do  not  hesitate  to  declare  that  a  State 
does  not  possess  the  power  of  revoking  its  own  grants.  But  I  do 
it  on  a  general  principle,  on  the  reason  and  nature  of  things ;  t 
principle  which  will  impose  laws  even  on  the  Deity. 

<<  A  contrary  opinion  can  only  be  maintained  upon  the  ground 
that  no  existing  legislature  can  abridge  the  powers  of  those  whieh 
will  succeed  it.  To  a  certain  extent  this  is  certainly  correct ;  but 
the  distinction  lies  between  power  and  interest,  the  right  of  jwri^ 
diction  and  the  right  of  noil.  The  right  of  jurisdiction  is  essentially 
connected  to,  or  rather  identified  with,  the  national  sovereignty. 
To  part  with  it  is  to  commit  a  species  of  political  suicide.  In  fact 
a  power  to  produce  its  own  annihilation  is  an  absurdity  in  terms. 
It  is  a  power  as  utterly  incommunicable  to  a  political  as  to  a 
natural  person.  But  it  is  not  so  with  the  interests  or  property  of 
a  nation.  Its  possessions  naturally  are  in  no  wise  necessary  to  iti 
political  existence ;  they  are  entirely  accidental,  and  may  be  parted 
with  in  every  respect  similarly  to  those  of  the  individuals  who 
compose  the  community.  When  the  legislature  have  once  con- 
veyed their  interests  or  property  in  any  subject  to  the  individual, 
they  have  lost  all  control  over  it,"  &o. 

The  next  case  which  is  usually  quoted  in  this  connection,  is  New 
Jersey  vs.  Wilson^  7  Oranch  104^  decided  A.  D.  1812. 

The  Legislature  of  New  Jersey  in  1758,  while  subject  to  no 
constitutional  limitations,  had  made  a  treaty  with  an  Indian  tribe 
by  which  they  exempted  a  certain  tract  of  land  from  taxation. 
The  Court  decided  that  this  was  a  contract  the  legislature  conld 
not  repeal.  There  was  no  appearance  for  the  State,  and  the  case 
was  not  argued  at  all.  Judge  Catron  (16  Howard  401)  ssys, 
that  the  question  of  one  legislature  having  the  power  to  abridge 
the  power  of  the  succeeding  legislature  was  not  raised  there,  and 
Judge  Parkbr  (10  New  Hampshire  188)  makes  the  same  remark 
The  taxing  power  had  indeed  been-  surrendered,  but  it  had  beeai 
done  by  a  treaty  made  •  at  a  time  when  the  State  had  a  right  to 
make  such  a  treaty,  which  seems  to  distinguish  this  ease  fron 
others. 

See  the  case  of  Armstrong  vs.  Treasurer  of  Athens  C<nmh/j  1% 


Digitized  by  VjOOQIC 


PERPETUAL  EXEMPTION  PROM  TAXATION.        726 

Peters  290,  in  which  Judge  Gateon  comments  on  this  case  of 
Netnf  Jer%ey  vs.  WiUon. 

The  next  cases  in  order  were  Terret  vs.  Taylor^  9  Cranch  48, 
and  Pawlet  vs.  Clarke^  9  Cranch  292,  decided  A.  D.  1815.  These 
were  cases  of  grants  of  land,  and  the  Court  decided  the  legislature 
had  no  power  to  revoke  them. 

The  next  case  involving  the  power  of  State  Legislatures  as  to 
taxation  (but  not  involving  the  question  of  contract),  was  MeOuU 
loeh  vs.  Maryland^  4  Wheaton  428,  decided  A.  d.  1819. 

The  State  of  Maryland  had  taxed  the  United  States  Branch 
Sank.  It  was  a  conflict  of  jurisdiction,  and  the  Court  decided 
that  the  bank  was  one  of  the  constitutional  means  of  the  general 
government  for  carrying  into  effect  the  powers  vested  in  it,  and  as 
such  the  State  had  no  right  to  tax  it.  The  sovereign  power  of 
the  State  did  not  extend  to  it.  We  refer  to  this  case  principally 
to  quote  the  language  of  Chief  Justice  Marshall,  showing  that  he 
considered  the  power  of  taxation  as  essential  to  the  existence  of 
government,  and  as  one  of  the  incidents  of  sovereignty. 

Judge  Marshall. — « It  is  admitted  that  the  power  of  taxing 
the  people  and  their  property  is  essential  to  the  very  existence  of 
government,  and  may  be  legitimately  exercised  on  the  objects  to 
which  it  is  applicable,  to  the  utmost  extent  to  which  the  govern- 
ment may  choose  to  carry  it.  *  *  *  The  people  of  a  State,  therefore, 
give  to  their  government  a  right  of  taxing  themselves  and  their 
property ;  and  as  the  exigencies  of  government  cannot  be  limited, 
they  prescribe  no  limits  to  the  exercise  of  this  right,  resting  confi- 
dently on  the  interest  of  the  legislator  and  on  the  influence  of  the 
constituents  over  their  representative  to  guard  them  against  it8 
ahuse.  *  *  "^^  It  is  an  incident  of  sovereignty,  and  is  co-extensive 
with  that  to  which  it  is  an  incident.  All  subjects  over  which  the 
sovereign  power  of  a  State  extends  are  objects  of  taxation,"  &c. 
But  the  great  and  leading  case  on  this  question,  is  that  of  Dart- 
mouth  College^  also  decided  A.  n.  1819,  4  Wheaton  518.  Dart- 
mouth College  was  incorporated  A.  n.  1769,  and,  in  1816,  the 
liegislature  of  New  Hampshire  passed  an  act  altering  the  charter. 
to  which  act  the  college  corporation  did  not  give  their  assent 
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The  Court  here  decided  that  the  charter  constitnted  a  contract 
which  the  legislature  could  not  alter  without  the  consent  of  the 
corporation. 

On  reading  the  report  of  this  case,  one  cannot  avoid  obserTing 
the  industry  and  ability  with  which  it  was  argued  by  the  connsel 
for  the  college,  and  the  half-heartedness  or  want  of  interest  mani- 
fested by  the  counsel  for  the  State.  We  can  only  account  for  it 
by  supposing  that  the  act  of  the  legislature  was  really  so  objection- 
able in  its  provisions  that  the  counsel  did  not  feel  very  anxious  to 
defend  it ;  and  that  the  Court,  from  the  intrinsic  equity  of  the  case 
itself,  felt  a  great  desire  to  declare  the  act  void,  but  in  doing  so 
laid  down  principles  of  which  they  themselves  could  not  foresee 
the  possible  future  applications. 

But  a  few  years  before  this,  a.  b.  1815,  the  case  of  Portland 
Bank  vs.  Apihorp  had  been  decided'  in  Massachusetts  (12  Mass. 
252),  involving  the  question  of  the  right  to  tax  the  banks  for  their 
privileges,  and  no  one  thought  of  referring  to  this  clause  of  the 
constitution  as  having  any  connection  with  it. 

Several  cases  have  come  before  the  United  States  Sapreme 
Court,  involving  questions  of  taxing  property  which  had  been  by 
charter  exempted  from  taxation. 

In  1845  the  case  of  Gordon  vs.  Tax  Courts  ^c,  was  decided. 
3  Howard  144.  The  corporation  had  constructed  a  road,  &c.,  and 
in  consideration  of  that  had  been  exempted  from  any  further  tax. 
The  Court  say  that  the  charter  was  a  franchise ;  that  if  the  cor- 
poration had  paid  a  bonus  for  it,  the  legislature  could  not  by  a  tax 
add  to  the  price  of  it ;  they  construed  the  exemption  to  extend  not 
only  to  the  franchise,  but  to  the  stockholders.  This,  in  fact,  was 
the  question  contested.  There  was  no  attempt  to  tax  the  franchise. 
Judge  Catron,  of  the  same  Court,  afterwards  (16  Howard  402) 
says,  the  only  question  at  issue  in  it  was  the  construction  of  the 
statute,  and  yet  the  case  is  generally  quoted  as  deciding  the  whole 
question. 

Afterwards,  in  the  case  of  the  State  Bank  of  Ohio  vs.  Knoop, 
16  Howard  869,  when  the  charter  in  question  had  prescribed  a 
narticular  rate  of  tax,  the  Court  held  it  a  contract  which  the  Leg» 
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lature  of  Ohio  could  not  alter.  But  it  is  to  be  observed  that  three 
of  the  judges  dissented  from  the  decision,  and  Judge  Taney 
agreed  to  it,  but  not  for  the  reasons  given  by  the  majority.  At 
the  same  time  the  Court  decided  the  case  of  Life  Insurance  Com- 
fany  vs.  DcboUy  16  Howard  416,  involving  the  right  of  the  Legis- 
lature of  Ohio  to  interfere  with  a  rule  of  taxation  prescribed  by 
a  charter.  The  Court  did  indeed  decide  the  case  against  the 
State,  but  the  judges  disagreed  very  much  in  their  reasons  for  the 
decision.     It  might  be  said  that  they  all  dissented. 

In  the  case  of  the  Providence  Bank  vs.  Pitman^  the  same  Court, 
while  intimating  that  an  exemption  of  charter  from  taxation  might 
be  held  good,  decided  there  was  no  exemption  in  that  case,  and 
hold  the  following  language  as  to  the  importance  of  this  power  of 
taxation.    Providence  Bank,  4  Peters  561. 

«  That  the  taxing  power  is  of  vital  importance,  that  it  is  essen- 
tial to  the  existence  of  government,  are  truths  which  it  cannot  be 
necessary  to  reaffirm.  They  are  acknowledged  and  asserted  by 
all.  It  would  seem  that  the  relinquishment  of  such  a  power  is 
never  to  be  assumed.  We  will  not  say  that  a  State  may  not  re* 
linquish  it ;  that  a  consideration  sufficiently  valuable  to  induce  a 
partial  release  of  it  may  not  exist;  but  as  the  whole  community  is 
interested  in  retaining  it  undiminished,  that  community  has  a  right 
to  insist  that  its  abandonment  ought  not  to  be  presumed,  in  a  case 
in  which  the  deliberate  purpose  of  the  State  to  abandon  it  does 
not  appear." 

It  has  always  been  considered  by  many  of  the  members  of  the 
bar,  that  the  Supreme  Court,  in  their  decision,  misapprehended  the 
question  in  the  case.  Whose  fault  it  was,  it  is  now  of  no  use  to 
consider. 

These  are  the  principal  cases  decided  in  the  United  States  Court, 
affecting  the  right  of  a  legislature  to  repeal  an  exemption  from  tax- 
ation granted  by  charter ;  and  the  remarks  we  have  made  may 
serve  to  indicate  the  degree  of  authority  to  be  attached  to  them. 
The  judges  have  never  been  unanimous  upon  it,  and  some  of  them 
have  delivered  very  able  dissenting  opinions. 

The  cases  on  this  question  decided  in  the  State  Courts,  havo 
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been  very  differently  decided,  thus  seeming  to  leave  the  matter  m 
a  very  unsettled  state.  And  many  eminent  members  of  the  legal 
profession  have  been  of  opinion  that  the  Courts  have  gone  too  far 
in  holding  (so  far  as  they  have  held)  a  charter  ezemptioD  from 
taxation  to  be  irrepealable. 

Professor  Greenleaf,  of  the  Law  School  at  Harvard  University. 
gives  us  his  opinion  as  follows  (Greenleaf 's  Cruise,  vol.  3,  title 
27,  §  29,  note) : — <«  In  regard  to  the  position  that  the  grant  of  the 
franchise  of  a  ferry,  bridge,  turnpike,  or  railroad,  is  in  its  nature 
exclusive ;  so  that  the  State  cannot  interfere  with  it  by  the  crea- 
tion of  another  similar  franchise,  tending  materially  to  impair  its 
value ;  it  is  with  great  deference  submitted,  that  an  important  dis- 
tinction should  be  observed  between  those  powers  of  government 
which  are  essential  attributes  of  sovereignty,  indispensable  to  be 
always  preserved  in  full  vigor,  such  as  the  power  to  create  revenue 
for  public  purposes,  to  provide  for  the  common  defence,  to  provide 
safe  and  convenient  ways  for  the  public  necessity  and  convenience, 
and  to  take  private  property  for  public  uses  ard  the  like ;  and 
those  powers  which  are  not  thus  essential,  such  as  the  power  to 
alienate  the  lands  and  other  property  of  the^tate,  and  to  make 
contracts  of  service,  or  of  purchase  and  sale,  or  the  like.     Powers 
of  the  former  class  are  essential  to  the  constitution  of  aoeiety,  as 
without  them  no  political  community  can  well  exist,  and  necessity 
requires  that  they  should  continue  unimpaired.    They  are  intrusted 
to  the  legislature  to  be  exercised,  not  to  be  bartered  away :  and,  it 
18  indispensable,  that  each  legislature  should   assemble  with  th^ 
same  measure  of  sovereign  power  which  was  held  by  its  prede- 
cessors.    Any  act  of  the  legislature  disabling  itself  from  the  future 
exercise  of  powers  intrusted  to  it  for  the  public  good  must  be  void, 
being  in  effect  a  covenant  to  desert  its  paramount  duty  to  the 
whole  people.     It  is,  therefore,  deemed  not  competent  for  a  legi»> 
lature  to  covenant  that  it  will  not,  under  any  circumstances,  open 
another  avenue  for  the  public  travel  within  certain  limits  or  a  eer> 
tain  term  of  time ;  such  covenant  being  an  alienation  of  sovereigu 
powers  and  a  violation  of  public  duty."     But  if  a  legislature  kaf 
availed  itself  of  private  capital  to  make  «  road,  they  ought  not  ta 
interfere  with  the  privilege  without  full  indemnity. 


Digitized  by  VjOOQIC 


PEEPETUAL  EXEMPTION  FBOM  TAXATION.  729 

Judge  Sedfikld  (late  Chief  Justice  of  Vermont)  expresses  him- 
0elf  on  the  subject  thus: — <<Iq  a  late  case  in  the  Supreme  Court 
of  Vermont  (27  Vt.  Rep.  140),  a  doubt  is  expressed  in  regard  to 
the  entire  soundness  of  the  principle  of  legislative  exemptions  of 
corporations  from  taxation.  It  may  be  sound,  perhaps,  within 
certain  limits,  and  so  far  as  it  can  be  clearly  shown  to  have  formed 
an  essential  ingredient  in  the  consideration  which  induces  the  cor- 
porators to  accept  their  charter  and  undertake  the  ofSces  thereby 
created.  If  it  were  apparent  that,  without  the  exemption,  the 
company  would  not  have  accepted  their  charter,  it  might  with 
great  propriety  be  urged  that  the  indispensable  condition  of  its 
existence  should  be  held  inviolable,  even  by  the  legislature." 

And  he  goes  on  to  observe,  that  the  opinion  of  Judge  Catbon 
in  Bank  of  Ohio  vs.  Knoop,  the  decision  of  the  State  Court  of 
Ohio  in  that  case,  and  of  the  New  Hampshire  Superior  Court  in 
Breufster  vs.  Sought  that  a  legislature  has  no  power  to  grant  a 
perpetual  exemption  from  taxation,  seems  the  <<  sounder  view  of 
the  law.  And,  as  we  have  elsewhere  said,  we  would  not  be  sur- 
prised to  find  hereafter  this  whole  subject  of  the  right  of  a  State 
legislature  to  exempt  corporations  by  their  charter  from  taxation 
brought  in  question,  or,  at  all  events,  limited  to  exemption  from 
special  taxation.     But  the  law  at  present  is  probably  otherwise." 

<<  It  seems,  too,  that  upon  principle  an  exemption  of  this  cha- 
racter is  not  an  e^ienticU  franchise  of  the  corporation,  and  is  there- 
fore necessarily  temporary  in  its  character,"  &c.  Redfield  on 
Railways  526,  note. 

In  Thorpe  vs.  Butlandy  27  Vermont  140,  Chief  Justice  Rep- 
VIBLD  says,  in  delivering  the  opinion  of  the  Court : — 

« It  has  never  been  questioned,  so  far  as  I  know,  that  the 
American  Legislatures  have  the  same  unlimited  power  in  regard  to 
legislation  which  resides  in  the  British  Parliament,  except  where 
they  are  restrained  by  written  constitutions.  That  must  be  con- 
ceded, I  think,  to  be  a  fundamental  principle  in  the  organization 
of  the  American  States.  The  people  must  of  course  possess  all 
legislative  power  originally.  They  have  committed  this  in  the 
most  general  and  unlimited  manner  to  the  several  State  legisla 
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tures,  saving  only  such  restrictions  as  are  imposed  by  the  Consn 
tution  of  the  United  States  or  of  the  particular  State  in  quesUoD. 

«It  is  conceded  on  all  hands  that  the  Parliament  of  Gnu 
Britain  is  competent  to  make  any  law  binding  upon  corporations, 
however  much  it  may  increase  their  burdens  or  restrict  their 
powers,  whether  general  or  organic,  even  to  the  repeal  of  their 
charters.  *  *  *  And  if,  as  we  have  shown,  the  several  State  legisli 
tures  have  the  same  extent  of  legislative  power  (with  the  limitations 
named),  the  inviolability  of  these  artificial  bodies  rests  on  the  same 
basis  in  the  American  States  with  that  of  natural  persons." 

<<  It  has  been  questioned  how  far  one  legislature  could  in  this 
manner  abridge  the  general  power  of  every  sovereignty  to  impose 
taxes  to  defray  the  expense  of  public  functions.  It  seems  to  me 
there  is  some  ground  to  question  the  right  of  the  legislature  to  ex- 
tinguish by  one  act  this  essential  right  of  sovereignty.  I  wooM 
not  be  surprised  to  find  it  brought  into  general  doubt.  Bat  at 
present  it  seems  to  be  pretty  generally  acquiesced  in.  But  all  the 
decisions  in  the  United  States  Supreme  Court,  allowing  the  legis- 
lature to  grant  irrevocably  any  essential  prerogative  of  sovereigntj. 
require  it  to  be  upon  consideration,  and  in  case  of  corporatioBS. 
contemporaneous  with  the  creation  of  the  franchise.  Similar 
decisions  in  regard  to  the  right  of  the  legislature  to  grant  perpetual 
exemption  from  taxation  to  corporations  and  property,  the  title  :•) 
which  is  derived  from  the  State,  have  been  made  by  this  Court  (13 
Vermont  525 ;  and  in  some  of  the  other  States,  11  Conn.  251,  an^ 
cases  cited;  24  Miss.  386).  But  these  cases  do  not  affect  lo 
justify  even  this  express  exemption  from  taxation,  being  held 
inviolable,  except  upon  the  ground  that  it  formed  a  part  of  the 
value  of  the  grant,  for  which  the  State  received  a  stipulated  fee  or 
consideration." 

This  case  involved  the  question  of  the  right  of  the  legidatiiii 
to  pass  a  law  making  railroads  liable  for  injuries  done  to  cattle. 
The  Court  sustained  the  law. 

A  question  may  arise  what  are  the  essential  incidents  of  a  eor^ 
pijration,  which  belong  to  it  as  such,  and  form  a  part  of  the  con- 
tract of  incorporation.     And  here  Judge  Bedfield  quotes  Chief 
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Justice  Marshall,  in  the  Dartmouth  College  Case,  4  Wheaton, 
and  then  goes  on  to  say : — «<  Certain  things  it  is  agreed  are  essen- 
tial to  the  beneficial  existence  and  successful  operation  of  a  cor- 
poration, such  as  individuality  and  perpetuity  (when  the  grant  is 
unlimited) ;  the  power  to  sue  and  be  sued,  to  have  a  common  seal 
and  to  contract,  and,  in  the  case  of  a  railway,  to  have  a  common 
stock ;  to  construct  and  maintain  its  road,  and  to  operate  the  same 
for  the  common  benefit  of  the  corporators.  Certain  other  things, 
as  incidental  to  the  beneficial  use  of  these  franchises,  are  neces- 
sarily implied.  But  there  is  a  wide  field  of  debatable  ground  out- 
side of  all  these.  It  is  conceded  that  the  powers  expressly,  or  by 
necessary  implication,  conferred  by  the  charter,  and  which  are 
essential  to  the  successful  operation  of  the  corporation,  are  invio- 
lable." And  then  he  further  quotes  Judge  Marshall  in  the 
Providenee  Bank  Oase^  4  Peters  514.  «  The  great  object  of  an 
incorporation  is  to  bestow  the  character  and  properties  of  indi- 
viduality on  a  collected  and  changing  body  of  men.  Any  privileges 
which  may  exempt  it  from  the  burdens  common  to  individuals,  do 
not  flow  necessarily  from  the  charter^  but  must  be  expressed  in  it, 
or  they  do  not  exist." 

The  case  of  the  right  of  eminent  domainy  as  it  is  called,  or  the 
right  to  take  private  property  for  public  use,  seems  to  be  of  a 
kindred  nature  with  the  right  of  taxation — (or  rather  the  right  of 
taxation  may  be  considered  as  a  branch  of  the  right  of  eminent 
domain.  In  both  cases  private  property  is  taken  for  public  use.) 
After  a  long  struggle  the  Courts  have  decided  that,  although  the 
charter  is  a  contract,  yet  the  property  of  the  corporation  and  the 
franchise  itself  may  be  taken  by  the  legislature  for  public  use,  on 
paying  compensation,  and  that  this  right  of  eminent  domain,  a 
right  to  take  private  property  for  public  use,  is  one  of  the  sove- 
reign powers  which  one  legislature  cannot  grant  away  or  contract 
not  to  exercise. 

<«  A  State,"  says  Chief  Justice  Tanbt,  "  ought  never  to  be  pre- 
sumed to  surrender  this  power  (the  right  of  eminent  domain),  be 
cause,  like  the  taxing  poweVy  the  whole  community  have  an  interest 
in  preserving  it  undiminished."    Charle%  River  Bridge  Case,  11 
Peters  544. 
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In  the  West  River  Bridge  Case,  A..D.  1848,  6  Howard.  507,  a 
bridge  built  ander  a  charter  had  been  taken  for  a  highway.  The 
bridge  company  relied  on  their  charter  being  a  contract,  but  the 
United  States  Court  held  that  under  the  right  of  eminent  domain 
the  bridge  could  be  so  taken.  Judge  •  Daniels  deliTcred  the 
opinion  of  the  Court : — <«  No  State,  it  is  declared,  shall  pass  a  law 
impairing  the  obligation  of  contracts ;  yet,  with  this  concession  con- 
stantly yielded,  it  cannot  be  justly  disputed  that  in  every  poliUcal 
sovereign  community  there  inheres,  necessarily,  the  right  and  doty 
of  guarding  its  own  existence,  and  of  protecting  and  promotiBg 
the  interests  and  welfare  of  the  community  at  large.  This  power 
and  this  duty  are  to  be  executed,  not  only  in  the  highest  acta  of 
sovereignty  and  in  the  external  relations  of  government;  they 
reach  and  comprehend  likewise  the  interior  polity  and  relations  of 
social  life,  which  should  be  regulated  with  reference  to  the  advan- 
tages of  the  whole  society.  This  power,  denominated  the  emine&t 
domain  of  the  State,  is,  as  its  name  imports,  paramount  to  aS 
private  rights  vested  under  the  government,  and  these  last  are,  by 
necessary  implication,  held  in  subordination  to  this  power,  asdl 
must  yield  in  every  instance  to  its  proper  exercise. 

<<  In  our  country  it  is  believed  that  the  power  was  never,  or  at 
at  any  rate  rarely,  questioned,  until  the  opinion  seems  to  have 
obtained  that  the  right  of  property  in  a  chartered  corp<nration  wss 
more  sacred  and  intangible  than  the  same  right  could  possibly  be 
in  the  person  of  the  citizen ;  an  opinion  which  must  be  without  any 
grounds  to  rest  on,  &c. 

<<  These  decisions  (referring  to  them)  sustain  clearly  the  follow- 
ing positions  comprised  in  this  summary,  given  by  ChaneeBor 
Walworth  (3  Paige  73),  when  he  says  that,  <  notwithstanding  the 
grant  to  individuals,  the  eminent  domain,  the  higliest  and  most 
exact  idea  of  property,  remains  in  the  government,  or  in  the  aggre- 
gate body  of  the  people  in  their  sovereign  capacity ;  and  thejr  have 
a  right  to  resume  the  possession  of  the  property  in  the  manner 
directed  by  the  constitution  and  laws  of  the  State  whenever  ik$ 
public  interest  requires  it.  This  right  of  resumption  may  bt 
exercised,  not  only  where  the  safety,  but  where  the  ititerett^  « 
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even  the  expediency  of  the  State  is  concerned  !  In  these  positions, 
containing  no  exception  with  regard  to  property  in  a  franchise  (an 
exception  which  we  should  deem  to  be  without  warrant  in  reason), 
we  recognise  the  true  doctrines  of  the  law  as  applicable  to  the  cases 
before  us.' " 

Many  other  decisions  have  been  made  upon  this  subject  of  emi« 
nent  domain,  and  in  favor  of  the  right  of  the  State.  In  Bahcoch 
vs.  Lebanon^  11  New  Hampshire  19,  the  Court  sustained  the  taking 
of  a  turnpike  for  a  highway.  The  Charles  Miver  Bridge  Case^  11 
Peters  Reports  420,  is  one  of  the  most  important.  Case  of  the 
Northern  Railroad^  7  Foster  183,  that  one  railroad  may  take  the 
track  of  another  for  compensation.  In  the  case  of  the  Pueataqua 
Bridge^  7  New  Hampshire  85,  the  same  principle  was  inyolved. 
The  case  in  2  Denio  474,  relates  to  blowing  up  a  building  to  pre- 
vent the  spread  of  a  fire.  See  also  the  case  of  the  Enfield  Toll 
Bridge^  17  Connecticut  40. 

In  Gozzle  vs.  Corporation  of  Q-eorgetown^  6  Wheaton  598,  the 
streets  of  Georgetown  had  been  graded,  and  persons  had  built  on 
the  faith  of  it ;  and  the  right  of  the  corporation  to  alter  the  grades 
nras  disputed,  and  it  was  claimed  as  a  contract  and  unalterable. 
Fhe  Court,  however  (Judge  Marshall  giving  the  opinion),  decided 
>therwise  : — <<  A  corporation  can  make  such  contracts  only  as  are 
illowed  by  the  acts  of  incorporation.  The  power  of  this  body  to 
nake  a  contract,  which  should  so  operate  as  to  bind  its  legislative 
capacities  for  ever  thereafter,  and  disable  it  from  enacting  a  by* 
aw,  which  the  legislature  enables  it  to  enact,  may  well  be  ques- 
ioned.  We  rather  think  the  corporation  cannot  abridge  its  own 
egislative  power." 

Does  not  the  reasoning  here  apply  to  a  State  as  well  as  to  a  city 
orporation? 

In  1  Foster  (New  Hampshire  Reports)  898,  it  is  decided  that  a 
>vrn  cannot  grant  an  exemption  from  taxation. 

In  Episcopal  Church  vs.  City  of  New  York,  7  Cowen  684,  the 
[ty  had  conveyed  land  for  burial  purposes,  and  covenanted  for  its 
niet  enjoyment.  The  city  afterwards  made  a  by-law  prohibiting 
iterments  there,  and  it  was  held  good.    Bee  abo  5  Cowen  588. 
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In  tlie  State  courts  a  number  of  cases  have  been  decided  of 
charter  exemption  from  taxation,  but  not  with  sufficient  uniformity 
to  have  much  weight  attached  to  them.  In  some  of  them  the 
question  seems  to  have  been  merely  a  question  of  construction, 
and  not  involving  a  right  to  repeal  an  exemption  once  granted. 

In  Handy  vs.  Waltham,  7  Pick.  108,  Massachusetts  had  by 
statute  exempted  certain  estate  of  Harvard  College  from  taxes, 
and  the  Constitution  of  the  State  had  confirmed  the  privileges  of 
the  college.  The  court  said  the  exemption  could  not  be  repealed. 
But  this  seems  to  have  been  a  question  of  construction,  and  the 
present  question  does  not  appear  to  have  been  raised. 

In  1839  the  case  of  Brewster  vs.  Hough  was  decided  in  New 
Hampshire.  The  Legislature  had,  in  1780,  exempted  by  statute 
certain  lands  of  Dartmouth  College.  The  case  was  finally  deci- 
ded on  the  ground  that  the  exemption  was  merely  temporary. 
Chief  Justice  Parker  delivered  the  opinion  of  the  court :  <<  It  may 
well  be  doubted,  whether  the  legislature  of  1780  could,  by  any 
proceeding  which  they  might  adopt,  make  a  contract  with  the 
citizens  of  the  State  for  the  permanent  exemption  of  any  portion 
of  the  property  lying  within  the  government.  *  *  *  flit 
form  of  government  could  not  from  its  nature,  and  the  present 
constitution  does  not  contain  any  express  grant  or  authority  from 
the  people  empowering  the  legislature  to  make  such  a  contract." 

"  The  power  of  taxation  is  essentially  a  power  of  sovereignty, 
or  eminent  domain ;  and  it  may  well  deserve  consideration, 
whether  this  power  is  not  inherent  in  the  people,  under  & 
republican  government ;  and  so  far  inalienable  that  no  legislature 
can  make  a  contract  by  which  it  can  be  surrendered,  vithom 
express  authority  for  that  purpose  in  the  constitution,  or  in  seme 
other  way  leading  directly  from  the  people  themselves.*' 

«To  hold  that  the  legislature  cannot  make  a  grant  whereby 
the  property  shall  be  exempted  from  public  use,  and  to  hold  also 
chat  they  cannot  contract  to  exonerate  the  property  of  the  citisess 
from  taxation,  and  thereby  bind  future  legislatures,  by  no  meass 
indicates  an  opinion  that  the  legislature  have  a  right  to  rescind  or 
abrogate  grants  of  land  and  franchises,  or  contracts    lawfolh 
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entered  into  by  a  preceding  legislature.  The  doctrine  is  well 
I  settled,  that  legislatures  may  make  grants  of  some  kinds,  which 
come  properly  within  the  denomination  of  contracts,  and  such 
contracts,  when  made,  are  as  inviolable  as  the  contracts  of  an 
individual." 

<<  It  is  as  essential  that  the  public  faith  should  be  preserved 
inviolate  as  it  is  that  individual  grants  and  contracts  should  be 
maintained  and  enforced.  But  there  is  a  material  difference 
between  the  right  of  a  legislature  to  grant  lands,  or  corporate 
powers,  or  money,  and  a  right  to  grant  away  the  essential 
attributes  of  sovereignty,  or  rights  of  eminent  domain.  These  do 
not  seem  to  furnish  the  subject-matter  of  a  contract."  Brewster 
vs.  Houghj  10  New  Hampshire  139. 

For  criticisms  on  this  opinion  see  American  Law  Magazine  for 
1846,  Art.  4. 

Among  the  other  cases  decided  in  the  State  Courts  on  questions 
of  exemption  from  taxation  by  statute  or  charter,  are  the  follow- 
ing :  In  Osborne  vs.  Sumphret/f  7  Conn.  835,  a  law  of  1802  had 
exempted  parsonages,  &c.  from  taxation,  and  the  land  had  been 
leased  for  999  years.     The  act  was  repealed  1821,  and  the  repeal 
was  held  void.    Attoater  vs.  WoodMdgej  6  Conn.  223,  is  a  similar 
case.     In  11  Conn.  251,  is  a  case  of  ministry  land  exempted  by 
statute  from  taxation,  and  the  exemption  was  held  good.     Judge 
Church,  however,  dissented,  and  delivered  a  very  able  opinion, 
reviewing  all  the  cases,  and  especially  commenting  on  the  two 
cases  in  6  Conn.  223,  and  10  Conn.  490,  in  which  cases  he  says 
this  question  of  the  power  of  the  legislature  was  not  raised. 
1  Metcalf  588,  was  a  question  of  exempting  meeting  houses,  but 
seems  to  relate  to  the  construction  of  the  act.    4  Metcalf  564, 
seems  also  a  question   of  construction.     Skate  vs.   BraniUy   3 
Zabriskie  484,  also  relates  to  the  construction  of  a  statute.     So  in 
State  vs.  TuniSj  3  Zabriskie.     In  the  case  of  Morris  MaUroadf 
8  Zabriskie  529,  the  charter  was  repealable.     In  the  case  of  the 
JSaston  Banky  10  Barr  (Pa.)  Reports  442,  a  rate  of  tax  had  been 
prescribed  in  the  charter,  but  no  stipulation  that  there  should  be 
QO  further  tax,  and  the  court  upheld  the  additional  tax. 
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In  13  Yermont  225,  ministry  land  had  been  exempted  by 
statute,  and  afterwards  leased,  and  the  exemption  was  held  good. 
In  the  cases  in  Ohio — DeboU  rs.  Ohio  Life  Imuranee  CovKpamf^ 
1  Ohio  564 ;  Mechanic%'  Bank  vs.  DehoUj  1  Ohio  581 ;  Toledo 
Bank  vs.  Boyd,  1  Ohio  622 ;  and  Piqua  Branch  of  StaU  Bamk 
vs.  Knoopj  in  same  volume,  the  court  deny  the  right  of  the 
legislature  to  grant  perpetual  exemptions,  and  sustain  their  opin- 
ion by  long  and  able  arguments.  In  Ohio  vs.  Comfnereial  Bank 
of  dneinnati^  7  Ohio  125,  the  rate  of  tax  was  fixed  in  the  charter, 
and  the  court  seem  to  hold  it  a  contract  the  legislature  could  not 
alter,  but  Judge  Catron  (10  Howard  400),  says  this  was  merely 
a  case  of  construction  of  a  statute,  and  that  the  constitutional 
question  was  not  raised.  See  also  what  Judge  Campbell  says, 
10  Howard  413. 

It  is  to  be  observed,  also,  that  in  very  few  of  these  cases  was 
the  State  a  party,  or  concerned  in  the  contest ;  and  in  some  of 
them  the  doctrine  of  contract  is  tacitly  assumed  without  vrga^ 
ment.    As  see  17  Conn.  98.  ^ 

In  a  recent  case,  Petmst/lvania  Canal  Oommi$ii&ner9  vs.  Pmuh 
%yhania  Railroad  Co,,  decided  June,  1857,  Chief  Justioe  Lswn 
gives  a  thorough  examination  of  the  cases  on  this  qaestioB  vA 
concludes  that,  in  the  absence  of  any  constitutional  authority,  a 
State  legislature  has  no  power  to  sell,  surrender,  aHenate^  or 
abridge  any  of  the  rights  of  sovereignty,  such  as  the  right  of 
taxation,  so  as  to  bind  future  legislatures,  and  any  eo&tract  to 
that  effect  is  void.  Although  the  court  refer  as  authoritiee  m 
some  of  the  Ohio  cases,  which  had  been  reversed  in  the  United 
States  Supreme  Court,  yet  the  decision  of  the  Pennsylvania  coart 
itself,  and  the  reason  they  give  for  it,  are  entitled  to  no  little 
weight,  and  show  that  the  current  of  legal  opinion  is  beginning  t» 
change  upon  this  subject.  See  5  Law  Register  628.  Medjidd  ea 
RaUwayi,  §  229,  page  5S1. 

There  was  probably  a  reason  why  the  courts  formerly  leaned 
strongly  in  favor  of  protectbg  corporations  against  ihe  power  of 
the  legislatures.  There  were  comparatively  few  corporations^  and 
there  was  a  strong  popular  prejudice  against  theto,  and  ikey 
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needed  the  aid  of  the  courts  to  preserve  their  existence.  At  the 
present  time  there  is  hardly  an  individual  but  is  interested  in  some 
corporation,  and  it  is  rather  the  legislature  which  needs  protection 
against  the  influence  of  combined  corporations. 

If  a  legislature  can  irrevocably  exempt  a  corporation  from 
taxation,  they  can  do  the  same  with  a  town.  For  services  to  the 
State  they  might  exempt  an  individual,  and  his  descendants,  for- 
ever. For  a  sum  paid  down  by  way  of  commutation,  they  might 
exempt  an  individual,  or  a  city,  forever — or,  they  may  exempt  a 
part  of  the  land  in  a  town  forever. 

Have  the  people  ever  given  them  such  a  power  ? 

In  many  cases  the  courts  have  sustained  acts  of  legislatures^ 
irhich  divested  rights  of  individuals.  <<  It  is  clear,  says  Chief 
Justice  Tanet,  <<  that  this  court  has  no  right  to  pronounce  an  act 
)f  the  State  Legislature  void,  as  contrary  to  the  Constitution  of 
>he  United  States,  from  the  mere  fact  that  it  divests  antecedent 
rested  rights  of  property.-  *  ♦  *  Nor  are  we  aware  of  any 
tecision  of  this,  or  any  Circuit  Court,  which  has  condemned 
uch  a  law  upon  this  ground,  provided  its  effect  be  not  to  impair 
he  obligation  of  a  contract.*'  Charles  River  Bridge  Case^  11 
^eters  640. 

We  have  remarked  that  Judge  Story  went  so  far  as  to  consider 

salary  fixed  by  law,  a  contract  the  legislature  could  not  alter, 

be  courts  have  since  decided  to  the  contrary.     See  8  Howard 

63 ;  10  Howard  895 ;  6  Howard  548.     So  it  has  been  decided, 

lie  legislature  may  release  a  penalty  although  the  informer  may 

ave  an  interest  in  it:  10  Wheaton  248;   6  Peters  404.     It  is 

ifficnlt  to  see  the  distinction  between  these  cases  and  those  where 

a  exemption  from  taxation  is  claimed  by  virtue  of  a  repealed 

atute.     The  case  of  a  charter,  however,  it  would  be  contended 

f  some,  did  not  stand  upon  the  same  ground. 

The   charter  of  the  college  was  granted  at  a  time  when  the 

$ople  of  the  State  had,  comparatively,  little  wealth,  and  when 

claries  were  smaU,  professors  poor,  and,  even  with  the  exemption 

cm  tax,  the  professor's  salary  did  not  more  than  comfortably 

Vol-  10.— 47 
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support  him.     Gircnmstances  have  changed,  and  professors  are 
now  among  our  most  wealthj  men. 

For  several  years  the  college  had  no  professor,  and  for  twentj 
years  they  had  but  one  professor.  The  president's  salary  vas  a 
mere  trifle. 

Even  if  the  charter  is  to  be  considered  a  contract,  it  would  be 
full  compliance  with  the  spirit  of  the  contract  to  exempt  $0,000 
worth  of  property  from  taxation ;  that '  being  the  amount  usually 
held  by  professors  in  old  times. 

According  to  the  letter  of  the  charter  an  officer  may  hold  any 
amount  of  property  in  trust  for  others.  And  the  danger  of  9eerd 
trusts  may  be  great  hereafter.  If  the  present  officers  are  above 
suspicion,  there  is  no  harm  in  it,  and  it  implies  no  disrespect  to 
them,  to  guard  against  the  future. 

Some  of  the  committee  were  of  opinion  that  it  would  be 
better,  as  a  mark  of  respect,  and  as  the  legislature  do  not  irkh 
even  to  appear  to  do  anything. to  the.  injury  of  the  college,  to 
make  the  act  conditional,  and  to  request  the  consent  of  the  cor- 
poration to  it.  If  they  refused,  it  would  still  be  in  the  power  of 
the  legislature  to  repeal  the  exemption  unconditionally.  But  the 
majority  of  the  committee  think  best  to  report  the  bill  nnoondi- 
tionally,  having  full  confidence  in  the  patriotism  of  the  officers  of 
the  college,  and  not  doubting  but  that  they  are  willing,  especiaUj 
in  a  crisis  like  the  present,  to  bear  their  just  share  of  the  burdens 
of  the  State. 

The  committee  do  not  mean  to  say  that  the  legal  questioB  is 
free  from  all  difficulty,  but  they  believe  the  courts  will  hesitate 
long  before  they  deny  the  power  of  the  legislature  to  interfere  i& 
the  present  case. 

They  respectfully  report  the  following  bill : 

AN  ACT  to  amend  the  charter  of  Brown  Uniyersity  by  repealing  so  moeh  tlktml 
as  exempts  the  estates,  persons,  and  families  of  the  president  and  prpfcaww 
thereof  from  taxation. 

Whereas,  in  times  of  public  danger  all  persons  ought  to  bear  th«r  Bferai%  «f  iit 
publio  burdens  in  proportion  to  their  abiUty,  and  this  General  JkBaHtdtiij  h^ve  iAi 
'confidence  in  the  patriotism  of  the  said  president  and  profBesorSy  aad  m  ifairi 
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wiUin^eas  to  bear  their  proper  share  of  the  taxation  necessary  for  the  presenra- 
Uon  of  our  Union  and  Constitution,  therefore 

It  it  enacted  by  ike  Otneral  Ataembly  atfoUtnos: 

So  much  of  the  act  entitled  "  An  act  for  the  establishment  of  a  college  or  uniyer- 
sity  irithin  this  colony/'  passed  at  February  session,  a.  d.  1764,  as  exempts  the 
estates,  persons  and  families  of  the  President  and  Professors  of  said  institution, 
now  known  as  Brown  University,  from  taxation,  is  hereby  repealed. 

NoTB. — It  will  be  seen  that  this  bill  does  not  affect  at  all  the  college  property, 
but  only  that  of  ihe  college  officers.  Even  on  the  ground  of  contract  it  can  be 
hardly  supposed  that  the  exemption  of  the  officers  waa  one  of  the  essentials  of  iha 
charter,  without  whi«h  the  college  would  not  hare  accepted  it 


In  the  Suprtmt  Cowrt  of  Vermont — January  Termfwr  Chittenden 

County  1862. 

JOHN  W.  TRACT  M.  ALONZO  ATHERTON  et  oL 

A  right  of  way  cannot  arise  from  mere  neeeesUy^  independent  of  any  grant  or 
rcaerration,  express,  or  implied- as  in  the  case  of  a  former  unity  of  ownership. 

This  was  an  action  of  trespass  qu.  <A.  The  defendants  pleaded 
in  jastification  a  right  of  may  of  neeeenty  from  the  close  occupied 
by  them,  over  the  plaintiff's  close,  to  the  public  highway ;  the 
plaintiff's  close  lying  between  theirs  and  said  highway ;  averring 
^hat  at  none  of  the  said  several  times  when,  &c.,  could  the  defend- 
mts  have  access  to  their  said  close  from  said  highway,  or  egress 
rom  their  said  close,  to  said  highway,  or  to  any  other  highway  or 
mblic  place,  except  over  and  across  the  close  of  the  plaintiflE^ 
rithout  going  a  greater  and  more  inconvenient  and  an  unneeessary 
[iatance,  and  over  and  across  the  closes  of  other  persoBs;  and 
berefore,  that  the  defendants  had,  at  said  several  times,,  when,  &c., 

necessary  way  for  themselves,  &c.,  and  alleging  the  trespasses 
omplained  of  to  be  the  passing  and  repassing  of  the  defendants 
pon  said  necessary  way,  as  they  lawfully  might,  &c»  There  was 
K>  averment  of  any  former  unity  of  ownership  or  possession  of 
iiid  closes,  nor  of  any  right  by  prescription.  The  plea  was  an- 
rered  by  a  general  demurrer.    The  county  ^Qwrtypwo  formm,  ad 
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judged  the  plea  sufficient.     To  this  exception  was  taken,  and  tAt 
case  carried  thereon  to  the  Supreme  Court. 


The  case  was  argued  bj  M.  L.  Benfiettj  for  plaintiff,  and  &.  F 
Udmunds,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J. — ^The  plea  justifies  the  alleged  trespass,  on  the 
ground  of  a  right  in  the  defendants  of  a  way  of  necessity ^  a  right 
created  by  the  necessity,  and  in  no  manner  derived  from  grant,  re- 
eervation,  or  prescription.     The  cases  are  numerous  in  which  a 
way  of  neceisity,  as  it  is  called,  has  been  upheld ;  but  in  most  in 
stances,  it  has  been  on  the  ground  of  a  grant  or  reservation  implied 
from  the  necessity.     There  are  some  cases  in  which  the  reason 
assigned  for  the  decision  seems  to  favor  the  idea  that  a  right  of 
way  may  be  created  by  the  necessity,  irrespective  and  independent 
of  any  grant  or  reservation,  either  express  or  implied.     The  one 
most  directly  to  this  effect  is  Dutton  vs.  Taylor,  2  Lutw.  1487. 
That  case,  in  its  facts,  falls  within  the  principle  announced  by  the 
Court  in  deciding  Clark  vs.  Cogge,  Cro.  Jac.  170,  viz.  :  "  If  a 
man  hath  four  closes  lying  together,  and  sells  three  of  them,  re- 
serving the  middle  close,  and  hath  not  any  way  thereto  but  through 
one  of  those  which  he  sold,  although  he  reserved  not  any  way,  yet 
shall  he  have  it,  as  reserved  unto  him  by  the  law."     The  case  of 
Ohiehester  vs.  Lethbridge,  Willes  Rep.  71,  cited  by  counsel  for  the 
defendants,  does  not  sustain  the  doctrine  involved  in  the  reason 
assigned  for  the  decision  in  DtUton  vs.  Taylx^r,  viz. :  «« that  the 
public  good  required  that  the  land  should  not  be  unoccupied.*'    It 
was,  under  the  2d  count,  which  alone  was  sustained,  a  case  of 
prescription,  in  which  the  necessity  was  needlessly  alleged  as  show- 
ing the  origin  of  the  user  that  had  ripened  into  a  right  by  prt- 
scription. 

The  case  of  Clark  vs.  Cugge,  supra,  which  was  also  cited  by  de- 
fendants' counsel,  was  the  ordinary  one  of  an  implied  grant  of  a 
way.  Sowton  vs.  Frearson,  8  T.  R.  50,  was  put  on  the  same 
ground  by  Ld.  Kenton,  though  counsel  urged  the  right,  npon  tht 


Digitized  by  VjOOQIC 


TRACY  T8.  ATHERTON  ET  AL.  741 

principle  and  authority  of  Dutton  vs.  Taylor.  The  ground  on 
which  the  decision  in  Howton  vs.  Frear%on  was  put,  in  connection 
with  the  remarks  of  Ld.  Eenyon,  casts  a  cloud  upon  the  sound- 
ness, if  not  upon  the  authority,  of  the  decision  for  the  reason 
assigned  in  Dutton  vs.  Taylor,  He  says,  <<  even  upon  the  general 
groand,  I  was  prepared  to  submit  to  the  express  authority  of  the 
case  in  Lutwich,  though  I  cannot  say  that  my  reason  has  been 
convinced  by  it.  There  are  great  diflBculties  in  the  question ;  but 
in  the  other  mode  of  considering  the  case"  (viz. :  as  an  implied 
grant),  « those  difficulties  are  gotten  rid  of  altogether,  and  it  falls 
within  all  the  authorities,  which  are  not  controverted,  even  by  the 
plaintiff." 

In  1  Saund.  323  a,  note  6,  the  cases  are  collated,  and  the  doc- 
trine educed  is,  that  a  way  of  necessity,  such  as  the  law  recognises, 
results  either  from  a  grant  or  reservationj  implied  from  the  exist- 
ing necessity,  and  that  unity  of  possession  at  some  former  time 
appears  to  be  the  foundation  of  the  right. 

In  Bullard  vs.  Harrison^  4  M.  &  S.  387,  the  third  plea  was,  in 
substance,  the  same  as  the  one  now  under  consideration ;  and  after 
full  argument.  Lord  Ellenborouqh,  with  some  spirit  and  great 
point,  says :  <<  Then  as  to  this  being  well  pleaded  as  a  way  of 
necessity,  it  is  pleaded  without  showing  any  unity  of  possession 
or  prescription  whereby  the  land  over  which  the  way  is  claimed 
became  chargeable.  *  *  *  \%  seems  to  suppose  that  whenever  a 
man  has  not  another  way,  he  has  a  right  to  go  over  his  neighbor's 
close.  But  this  is  not  so,"  &c.  He  then  refers  to  note  6  in 
Saunders  323  a,  as  containing  the  law  of  the  subject  and  manner 
of  pleading  a  way  of  necessity  very  accurately  detailed ;  and  say- 
ing «Mt  is  a  thing  of  grant,"  &c. 

In  Proctor  vs.  Hodgson,  29  E.  L.  &  E.  458,  in  the  Court  of 
Exchequer,  the  subject  is  involved  and  discussed ;  and  the  doctrine 
in  the  note  on  1  Saunders  323  a,  and  as  .held  by  Lord  Ellen- 
borough  in  Bullard  vs.  Harrison,  is  asserted  and  applied  by  the 
Court.  The  same  view  of  the  law  is  explicitly  stated  in  Woolrych 
on  the  Law  of  Ways,  72  7U)te  q.,  as  well  as  in  Gale  &  Whatley 
on  Easements,  upon  a  review  of  all  the  cases,  p.  53  et  seq.  See 
also  Woolrych,  pp.  20-21. 
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The  doubt  expressed  in  Hammond^s  N.  P.  198,  as  to  the  doc 
trine  of  that  note  in  Saunders,  would  seem  to  be  quieted  by  the 
authorities  above  cited. 

Whatever  may  be  the  tendency  of  some  of  the  cases,  including 
that  of  Dutton  vs.  Tat/lor^  the  review  we  have  given  shows  that 
the  law  of  the  subject  is,  for  the  present,  settled  in  England. 

So  far  as  we  have  been  referred  to,  or  have  been  able  to  examme 
cases  in  this  country,  they  seem  to  be  uniform  in  holding  or  counte- 
nancing the  doctrine  that  now  prevails  in  England.  In  Niehob 
vs.  Luecy  24  Pick.  102,  the  subject  was  fully  discussed,  and  the 
cases  were  reviewed  by  counsel,  and  in  the  opinion  of  the  Court 
delivered  by  Morton,  J.,  who  says,  "  The  deed  of  the  grantor  as 
much  creates  the  way  of  necessity,  as  it  does  the  way  by  grant, 
The  only  difference  between  the  two  is,  that  one  is  granted  by 
express  wordsy  and  the  other  only  by  implication,  *  *  *  It  is  not 
the  necessity  which  creates  the  right  of  way,  but  the  fair  construo- 
tion  of  the  acts  of  the  parties.  No  necessity  will  justify  an  entry 
on  another's  land,"  &c. 

In  Collins  vs.  Prentiss^  15  Conn.  89,  the  subject  was  thoroughly 
considered,  and  the  leading  cases  were  cited.     Waits,  J.,  states 
the  law,  in  substance,  as  it  is  stated  in  the  note  in  Saunders,  cited 
supra,  and  remarks,  <<  And  although  it  is  called  a  way  of  necessity, 
yet  in  strictness  the  necessity  does  not  create  the  way,  but  merely 
furnishes  evidence  as  to  the  real  intention  of  the  parties."     The 
same  case  came  before  the  court  again,  and  is  reported  15  Conn. 
423.     The  Court  say,  <<  A  way  of  necessity  can  only  be  created 
in  lands  owned  by  the  grantor  at  the  time  of  the  conveyance,  and 
must  be  either  reserved  in  the  lands  conveyed,  for  the  benefit  of 
the  grantor,  or  created  in  other  lands  of  the  grantor  for  the  benefit 
of  the  grantee.     It  arises  from  a  fair  construction  of  the  deed  as 
to  the  presumed  intent  of  the  parties.     And  it  affects  nobody  but 
(he  parties  to  the  deed  and  those  claiming  under  them." 

In  Seeley  vs.  Bishop,  19  Conn.  184,  Ellsworth,  J.,  says,  «*  In 
the  case  of  Collins  vs.  Prentiss,  15  Conn.  89,  this  Court  recog- 
nised fully,  and  to  as  great  an  extent  as  any  other  court,  the  doc- 
trine of  a  way  of  necessity."     The  case  of  Pierce  vs.  Sdlechy  IS 
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Conn.  821,  cited  by  defendants'  counsel,  does  not  present  any 
view  of  the  law  different  from,  or  in  any  way  modifying  the  doc- 
trine stated  and  held  in  Collins  vs.  Prentiss.  In  Brice  vs.  Man- 
dall,  7  Gill  &;  Johns.  349,  it  is  held  that  the  fact  that  a  person  has 
no  right  of  way  except  over  the  defendant's  land,  is  not,  of  itself, 
sufficient  to  give  him  a  right  of  way  from  necessity. 

Chancellor  Kent,  8  Com.  428-4,  after  referring  to  various  Eng- 
lish cases,  states  the  doctrine  contained  in  Sergeant  Williams' 
notey  cited  supruj  and  says,  (« This  would  be  placing  the  right  upon 
a  reasonable  foundation  and  one  consistent  with  the  general  princi- 
ples of  the  law :!'  3  Cruise  Dig.  87.  In  a  learned  note  by  Professor 
Greenleaf,  it  is  said,  "  But  necessity  alone,  without  reference  to 
any  relations  between  the  respective  owners  of  the  land,  is  not 
sufficient  to  create  this  right."  He  then  cites  Bullard  vs.  ffarrisouj 
Sergeant  Williams' note,  Woolrych  on  Ways,  and  Kent's  Com., 
as  they  are  cited  supra. 

From  this  reference  to  the  American  cases  and  books,  it  appears 
that  the  law  of  the  subject  as  now  held  in  England,  is  received 
and  adopted  in  this  country  to  a  sufficient  extent  to  warrant  the 
Court  in  adopting  the  same  doctrine,  so  far  as  it  is  applicable,  in 
this  case.     Indeed,  if  the  question  were  now  resting  in  general 
principles,  unaffected  by  the    discussions  and  decisions  to  which 
reference  has  been  made,  we  should  be  very  slow  to  hold  that  the 
necessity  of  a  landowner,  for  a  convenient  way  to  and  from  his 
land,  would  create  in  him  the  right  to  encumber  the  land  of  a 
contiguous  owner  with  the  servitude  of  such  way,  independently 
of  some  former  unity  of  ownership  of  the  two  parcels,  and  the 
implication  of  a  grant  or  reservation  of  such  right,  and  inde- 
pendently of  any  right  established  by  prescription. 

If  this  right,  as  claimed  by  the  defendants  in  this  case,  were 
to  be  put  on  the  ground  of  the  requirements  of  the  public  good, 
as  was  done  in  assigning  the  reason  for  the  decision  in  Button  vs. 
Taylor^  it  might  with  propriety  be  suggested,  whether  the  consti- 
tutional provision  as  to  taking  private  property  for  public  use 
without  compensation,  would  not  challenge  consideration  as  a  con- 
clusive objection  to  the  claim. 

The  provisions  of  the  Statute  for  pent  or  bridle  roads,  seem  to 
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have  been  made  to  answer  to  all  the  real  necessities  for  a  vij, 
8uch  as  is  claimed  to  be  needed  in  this  case,  and  at  the  same  time 
to  yield  a  due  regard  to  the  principle  and  spirit,  as  well  as  to  the 
letter  of  that  provision  of  the  constitution. 

On  the  whole,  we  are  satisfied  that  the  plea  cannot  be  sustained 
either  upon  principle  or  authority. 

The  judgment  is  therefore  reversed. 

We  are  indebted  to  the  courtesy  of  into  an  examination  of  the  eases  npoa 

Mr.  Justice  Babbitt,  for  tlie  foregoing  that  point,  that  we  should  scarcely  feel 

▼ery  satisfactory  opinion  upon  the  ques-  justified  in  oocupying  any  more  q»ce. 
tion  of  "right  of  way  of  necessity.'*  L  F.  K 

The  learned  judge  has  gone  so  thoroughly 


In  the  Supreme  Court  of  Iowa. 
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Where  L.  executed  and  deliyered  to  H.  four  blank  promissory  notes,  and  aothe- 
rized  him  to  fill  the  blanks  with  sums  not  exceeding  $5000  each,  for  the  pnrpoM 
of  negotiating  them  for  the  benefit  of  L. ;  and  H.  deliyered  to  L.  similar  bous« 
to  serve  as  receipts,  or  to  indemnify  him  in  case  he  (H.)  should  misuse  any  of 
the  funds  arising  from  the  negotiation  of  L/s  notes ;  and  H.  returned  the  aoUi 
executed  by  L.  to  him  with  the  blanks  unfilled  ;  and  one  of  the  notes  exeeate^ 
by  H.  was  filled  by  L.  with  the  sum  of  $8629.81,  and  passed  to  the  plaintifiifej 
indorsement  as  collateral  security  for  an  antecedent  debt,  it  wo*  held,  that  the 
court  did  not  err  in  instructing  the  jury : 

1.  That  the  ontu  of  showing  the  consideration  of  the  note  was  upon  the  maker,  tht 
presumption  being  that  it  was  sufficient. 

2.  That  if  the  indorsees  were  bond  jUe  holders  for  a  good  consideration,  it  cosM 
make  no  difference  that  it  was  executed  in  blank,  or  that  it  was  aecommodatioi 
paper  which  had  been  misused  by  the  indorser. 

8.  T4iat  if  the  transaction  was  an  exchange  of  notes,  the  indorsee  could  not  ht 

defeated  by  showing  that,  subsequent  to  the  transfer,  H.  had  deliTered  op  a&rf 

cancelled  the  notes  of  the  indorser. 
4.  That  if  H.'s  notes  were  deliyered  merely  to  stand  as  receipts  to  protect  L.  ia 

case  H.  should  misuse  the  fiinds  arising  from  the  notes  given  to  him  to  negodaie. 

any  note  tilled  up  by  L.  (his  notes  having  been  returned  to  him)  would  ib  hk 

Hands  be  without  consideration. 
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.  That  the  presumption  was  that  the  indorsee  took  the  note  in  good  faith « in  the 
usual  course  of  business,  before  its  maturity,  and  for  a  Taluable  consideration ; 
that  express  or  actual  notice  that  the  note  was  without  consideration,  or  thai 
it  had  been  filled  up  without  authority,  was  not  necessary ;  that  it  is  sufficient  if 
the  circumstances  brought  home  to  the  plaintiffs  are  of  such  a  strong  and 
pointed  character  as  necessarily  to  cast  a  shade  upon  the  transaction  and  put 
them  upon  inquiry ;  that  the  indorsees  are  not  charged  with  notice  because  of 
any  want  of  diligence  on  their  part  in  making  inquiry,  or  if  they  took  the  note 
under  suspicious  circumstances,  provided  they  had  no  notice  actual  or  construo- 
tiTC  of  the  equities  between  the  original  parties ;  that  the  defendant  was  not 
bound  to  proTc  that  the  plaintiff  purchased  with  AiU  and  certain  knowledge  of 
the  want  of  consideration,  but  if  the  circumstances  att-ending  the  transfer  of  the 
note  were  such  as  to  put  them  on  their  guard,  or  if  they  must  haye  known  there- 
from that  the  person  offering  it  had  no  right  to  transfer  it,  then  they  were  bound 
to  make  inquiry,  and  if  they  did  not,  they  took  the  note  at  their  peril. 
I.  That  though  the  plaintiffs  took  the  note  as  collateral  security  for  an  antecedent 
debt,  they  are  neyertheless  primtifaeU^  though  not  eoneltuively,  to  be  considered 
as  holders  for  value,  and  it  is  on  the  defendant  to  show  that  they  are  not  such 
holders ;  that  if  it  was  taken  for  collateral  security  only,  the  plaintiffs  parting 
with  nothing,  giring  no  time,  relinquishing  no  right,  nor  suffering  damages 
or  injury  as  the  consideration  or  in  consequence  of  receiring  it,  they  would  not 
be  such  holders. 

Appeal  from  Scott  County  District  Court. 

James  Chanty  S.  F.  Smithy  and  F.  F.  Burloeky  for  the  appellant. 

Davison  ^  True  and  James  J.  lAndley^  for  the  appellee. 

Wright,  J. — This  case  has  been  very  fully  argued  by  counsel : 
seldom  have  we  found  one  more  so.  We  have  examined  it  with 
great  care,  and  now  proceed  to  state  our  conclusions  without  much 
elaboration  of  the  points  made. 

Three  questions  of  fact,  under  the  instructions  of  the  Court, 
were  presented  for  the  determination  of  the  jury  :  1st.  Was  the 
note  obtained  without  consideration  ?  2d.  Had  the  plaintiffs 
notice  of  this  before  taking  the  same  ?  8d.  If  they  had  not  thio 
notice,  did  they  take  it  for  value  in  the  due  course  of  trade  ?  Ir 
is  manifest  that  the  jury  must  have  found  for  the  defendant  upon 
the  first  question ;  for  this  determined  in  favor  of  the  plaintiffs 
would  have  entitled  them  to  a  verdict.     It  is  equally  clear  that 
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their  Ending  must  have  been  in  favor  of  the  defendant  upon  one 
or  both  of  the  other  issues.  The  first,  and  either  of  the  others, 
if  decided  in  favor  of  the  defendant,  entitled  him  to  a  verdict. 
Whereas,  a  contrary  result  as  to  the  first,  or  that  found  for  the 
defendant,  and  the  other  two  against  him,  would  have  compelled 
a  verdict  for  plaintiffs. 

What  was  the  consideration,  then,  was  the  first  material  inquiry. 
Briefly,  the  defendant  claims  that  at  the  time  the  note  was  given, 
he,  a  resident  of  Davenport,  was   about  to  visit  Boston ;  that 
Lambrite  called  upon  him,  and  left  four  blank  notes  signed  by 
said  Lambrite,  which  defendant  had  the  privilege  of  filling  up,  in 
sums  not  to  exceed  $5000  each,  for  the  purpose  of  negotiating 
the  same  in  Boston  for  the  benefit  of  said  Lambrite ;  that  after 
the  notes  were  thus  signed  and  delivered,  the  defendant,  at  his 
own  instance,  handed  to  Lambrite  four  similar  blank  notes,  indud- 
ing  the  one  now  in  suit,  to  serve  as  a  receipt  or  to  indemnify  him 
in  case  the  defendant  should  misuse  any  of  the  funds  that  might 
be  raised  on  Lambrite's   notes;   that  he  never  used  the  notes 
obtained  from  Lambrite,  but  on  the  contrary  returned  the  same 
to  him,  without  ever  having  filled  them  up  ;  that  Lambrite  filled 
up  one  of  the  notes  thus  signed  by  the  defendant,  with  the  som 
of  $8629.81,  and  passed  the  same  to  the  plaintiffs.     On  the  part 
of  the  plaintiffs,  it  is  claimed  that  the  transaction  was  an  exchange 
of  notes,  each  party  having  the  right  to  fill  up  and  negotiate  the 
paper  thus  delivered,  and  thus  raise  money  for  himself.      To  sap- 
port  these  respective  claims,  the  parties  introduced  a  very  great 
amount  of  testimony,  after  considering  all  of  which,  the  jnrj 
found  for  the  defendant.     And  to  sustain  this  finding,  we  think 
the  testimony  is  most  abundant.     That  it  was  ever  intended  by 
the  parties  that  Lambrite  should  use  the  blanks  delivered  to  hioi, 
except  to  indemnify  himself  should  the  contingency  arise,  ire  de 
not  for  one  moment  believe.     We  are  equally  clear  that  Lambrite 
never  intended  to  thus  use  them,  and  that  he  only  concluded  in 
an  evil  hour  to  thus  use  the  defendant's  name,  to  do  what  waft 
at  most  but  partial  justice  to  the  plaintiffs,  whose  funds,  wrhidb 
had  come  into  his  hands  as  treasurer,  he  had  used,  and  which  ht 
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hoped  to  be  able  to  replace,  and  redeem  the  note  without  the 
negotiation  being  known  to  Hill.     Nor  do  we  think  any  just 
exception  can  be  taken  to  the  instructions  on  this  subject.     The 
onus  was  on  the  defendant.     The  presumption  was  that  the  con- 
sideration was  right  in  every  particular,  and  it  was  incumbent  on 
;oe  defendant  to  rebut  this  presumption.     If  the  plaintiffs  were 
bond  fide  holders  for  value,  then  it  could  make  no  difference  that 
the  note  was  signed  in  blank ;   nor  that  it  was  accommodation 
paper  merely,  and  had  been  misused  by  Lambrite.     If  the  trans- 
action was  an  exchange  of  notes,  then  so  far  the  plaintiffs  could 
not  be  defeated  by  showing  that  subsequent  to  the  transfer,  the 
defendant  had  delivered  up  and  cancelled  the  notes  of  Lambrite. 
If,  however,  the  notes  of  Hill  were  delivered  not  as  accommodation 
paper,  but  merely  to  answer  in  the  place  of  a  receipt  or  receipts, 
or  to  protect  Lambrite  in  case  Hill  should  misuse  the  funds  arising 
from  the  notes  delivered  to  him  to  negotiate,  any  note  filled  up 
by  Lambrite  (his  notes  not  having  been  used)  would  in  his  hands 
•  be  without  consideration.    All  this  was  stated  to  the  jury,  and 
substantially  and  correctly  covered  the  whole  law  of  the  case 
touching  the  question  of  consideration.     Nor  was  there  any  error 
in  refusing  those  asked  by  the  plaintiffs  upon  the  same  subject. 
In  the  first  place,  so  far  as  applicable,  they  were  covered  by  the 
instructions  in  chief.    In  the  next  place,  while  some  of  those  asked 
and  refused,  as  abstract  propositions,  were  good  law,  the  giving 
of  them  could  have  answered  no  good  purpose  under  the  testi- 
mony submitted.    We  take  occasion  to  say  what  we  have  frequently 
repeated — that  a  court  is  not  bound  to  repeat  an  instruction  pre- 
Tioosly  given.     Nor  should  an  instruction  be  given,  which,  though 
abstractly  correct,  is  not  pertinent  to  the  actual  facts  developed  on 
the  trial. 

II.  Did  the  plaintiffs  take  the  note  with  notice  f  With  the  ques- 
tion of  fact  here  involved  we  have  nothing  to  do,  more  than  to 
Bay  that  if  the  jury  found  in  the  affirmative,  we  should  entertain 
very  many  doubts  of  the  correctness  of  the  verdict.  As  the  dis- 
oassion  of  this  question,  however,  will  be  immaterial,  from  the 
final  view  we  shall  take  of  the  case,  we  shall  confine  ourselves  to 


Digitized  by  VjOOQIC 


\ 


748  TRUSTEES  OF  IOWA  COLLEGE  ts.  HILL. 

the  law  governing  it  as  given  by  the  Court.  The  jury  were  told 
that  the  presumption  was  that  the  plaintiffs  took  the  note  in  good 
faith,  in  the  usual  course  of  business,  before  its  maturity,  and  for 
a  valuable  consideration ;  that  express  or  actual  notice  that  the 
note  was  without  consideration,  or  that  it  had  been  filled  up  with- 
out authority,  was  not  necessary ;  that  it  was  sufficient  if  the  cir- 
cumstances brought  home  to  the  plaintiffs  were  of  such  a  strong 
and  pointed  character  as  necessarily  to  cast  a  shade  upon  the 
transaction,  and  put  them  upon  inquiry.  They  are  not  to  be 
charged  with  notice  because  of  any  want  of  diligence  on  their  part 
in  making  inquiry,  or  even  if  they  took  the  note  under  suspicious 
circumstances,  provided  they  had  no  notice,  actual  or  constnictive, 
of  the  alleged  equities  existing  between  Lambrite  and  Hill.  That 
the  defendant  was  not  bound  to  prove  that  the  plaintiffs  purchased 
with  full  and  certain  knowledge  of  the  want  of  consideration,  but 
if  the  circumstances  attending  the  transfer  of  the  note  were  sodi 
as  to  put  them  on  their  guard,  or  if  they  must  have  known  there- 
from that  the  person  offering  it  had  no  right  to  transfer  it,  then  • 
they  were  bound  to  make  inquiry,  and  if  they  did  not,  they  took 
the  note  at  their  peril.  Other  instructions  bearing  upon  this  que§> 
tion,  referring  more  in  detail  to  the  facts  developed,  were  given, 
but  the  foregoing  will  serve  to  show  the  general  view  of  the  law, 
taken  by  the  Judge  trying  the  cause.  To  these  we  do  not  think 
the  plaintiffs  can  have  any  just  ground  of  exception.  As  sustain- 
ing them,  see  Kelljf  vs.  Ford^  4  Iowa  140 ;  Clapp  vs.  Cedar  Oountg. 
5  Id.  58 ;  Story  on  Notes,  §  197 ;  Cole  vs.  Baldwin,  12  Pick.  546. 
In  this  connection  the  appellants  insist  that  certain  instmctiom 
were  erroneous,  for  the  reason  that  they  were  based  upon  a  state 
of  facts  of  which  there  was  no  testimony.  We  recognise  fully  the 
rule  that  it  is  erroneous  to  instruct  upon  a  hypothetical  state  of 
facts  of  which  there  was  no  evidence :  MoffiU  vs.  Orumbej  8  Iowa 
122  ;  United  States  vs.  Brentling,  20  How.  252.  But  the  rule  has 
no  application  in  this  case,  for  the  reason  that  in  one  instance  the 
instruction  was  clearly  applicable,  and  as  to  the  other  the  appel- 
lant clearly  mistakes  the  language  used  by  the  Court.  Thus  we 
should  be  very  far  from  holding  that  there  was  no  testimony  as  tc 
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Lambrite's  insolvencj  at  the  time  of  the  transfer.  On  the  con- 
trary, we  think  they  would  have  been  fully  justified  in  finding  him 
notoriously  so.  This  is  certainly  the  impression  the  testimony 
makes  upon  our  minds.  And  then,  as  to  the  other  instruction, 
the  objection  is,  that  the  jury  were  told  that  notice  to  one  agent 
*B  notice  to  another,  whereas,  the  instruction  given  is,  that  notice 
to  the  agent  of  matters  coming  within  the  purview  of  his  agency 
was  notice  to  the  principal.  In  this  part  of  the  case,  therefore, 
there  was  no  error  in  the  action  of  the  Court. 

III.  The  question  of  most  importance,  and  that  most  discussed 
by  counsel,  arises  under  the  third  branch  of  the  case.  As  already 
suggested,  it  is  claimed  by  defendant,  and  the  evidence  tends  to 
prove,  that  the  plaintiffs  received  this  note  from  Lambrite  as  col- 
lateral to  secure  a  pre-existing  indebtedness,  and  upon  this  subject 
the  Court  instructed  that  though  the  plaintiffs  took  the  note  as 
collateral  security  for  an  antecedent  debt,  they  were  nevertheless 
primdfaciej  though  not  conclusively,  to  be  considered  holders  for 
value,  and  it  is  on  the  defendant  to  show  that  they  were  not  such 
holders.  Other  instructions  on  the  same  point  were  given,  and 
some  asked  by  the  parties  refused,  which,  however,  need  not  be 
recited,  for  if  the  foregoing  is  law,  it  in  our  view  renders  the  con- 
sideration of  all  the  others  unimportant,  and  the  same  is  true  if 
it  is  not  the  law. 

Two  propositions  are  said,  by  Justice  Stort,  to  be  laid  up 
Hmong  the  fundamentals  of  the  law,  and  to  require  no  authority 
or  reasoning  to  support  them.  The  first  is,  that  a  bond  fide  holder 
of  a  negotiable  instrument  for  a  valuable  consideration,  without 
notice  of  facts  which  imperil  its  validity  as  between  antecedent 
parties,  if  he  takes  it  by  indorsement  before  the  same  becomes 
due,  holds  the  title  unaffected  by  these  facts,  and  may  recover 
thereon,  although  as  between  the  antecedent  parties  the  transac- 
tion  may  be  without  any  legal  validity.  The  second  is,  that  the 
holder  of  negotiable  paper  taken  before  it  is  due,  is  not  bound  to 
prove  that  he  is  a  band  fide  holder  for  a  valuable  consideration 
without  notice,  for  the  law  will  so  presume  in  the  absence  of  all 
rebutting  proofs,  and  therefore  it  is  incumbent  on  the  defendant 
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to  overcome,  by  satisfactory  proofs,  the  primd  facie  title  of  tin 
plaintiiT:  Swift  vs.  Th/sofif  16  Peters  1.  But,  as  applied  to  tbii 
case,  the  question  remains,  What  constitutes  a  valuable  considen- 
tion,  under  the  general  rule  applicable  to  negotiable  instruments! 

It  was  held  in  this  Court,  in  Johnson  vs.  Bauryy  1  Iowa  531, 
as  settled  by  the  current  of  decisions,  that  the  rights  of  the  holder 
of  negotiable  paper  are  the  same,  whether  the  debt  for  which  it 
is  transferred  is  pre-existing  or  contracted  at  the  time.  This,  of 
course,  referred  to  a  case  where  the  instrument  was  taken  in  satis- 
faction or  payment  of  a  pre-existing  debt;  for,  by  reference  to 
the  case,  it  will  be  found  that  while  the  question  of  the  rights  of 
a  holder  who  takes  the  paper  as  collateral  security  on  a  previous 
liability  was  discussed  by  counsel,  it  was  not  decided,  as  the  case 
was  disposed  of  on  another  point.  At  that  time,  however,  the 
question  was  very  elaborately  discussed  by  able  counsel,  and  the 
writer  of  this  opinion,  who  is  the  only  member  of  the  preseiit 
bench  who  heard  the  argument,  concurred  with  those  authorities 
which  held  in  accordance  with  the  instructions  given  in  this  case. 
He  has  serious  reason  to  change  the  view  then  entertained,  and 
this  being  the  opinion  of  the  other  members  of  the  Court,  is  so 
held.  Authorities  upon  the  subject  are  to  be  found,  perhaps,  in 
every  state  in  the  Union  except  our  own,  to  say  nothing  of  the 
adjudications  in  the  Federal  Courts,  and  those  of  England. 

The  most  casual  reader  must  be  struck  with  the  number  of  times 
the  question  has  been  determined  without  really  arising.  If  the 
evils  resulting  fVom  an  indulgence  in  mere  obiter  dicta  were  ever 
apparent,  they  are  peculiarly  so  in  this  instance. 

Taking  it  for  granted  that  taking  the  note  in  payment,  and  as 
collateral  security  merely,  were  the  safiie  in  principle  as  affecting 
the  rights  of  the  assignee,  cases  of  the  first  charax^ter  are  decided, 
and  there  it  is  announced,  without  the  least  necessity  or  occa^os 
for  it,  that  the  same  rule  applies  to  the  second.  And  well  might 
Justice  Catron,  in  the  leading  case  of  Swift  vs.  Tyeon^  eupra^  say 
that  what  is  incorporated  in  the  prineipal  opinion  on  this  8abjec4 
was  aside  from  the  case  made  by  thd  record,  or  argued  by  counseL 

The  same  thing  occurs  in  effect  in  Bond  vs.  Central  Bank,  i 
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Eelley  106,  and  based  upon  the  reasoning  there  used  to  a  great 
extent.  Nbsbit,  J.,  decided  the  case  of  O-ibsan  vs.  Oonnerj  8  Id. 
47.    So  in  AUaine  vs.  Bartshcrney  1  Zab.  665. 

The  note  was  transferred  for  a  consideration  then  advanced  in 
part,  and  though  the  question  as  .applied  to  collaterals  did  not 
arise,  it  was  discussed  and  decided.  The  case  in  11  Ohio  172  is 
clearlj  one  of  payment,  and  all  that  is  said  about  collaterals  is 
obiter^  and  nothing  else.  So,  again,  the  case  of  Blanchard  vs. 
8teven9y  8  Gush.  162,  required  nothing  more  than  the  recognition 
of  the  principle  that  the  receiving  of  the  note  in  payment  of  a 
pre-existing  debt  will  exclude  all  equities  between  the  original 
parties,  and  thus  we  might  in  almost  numberless  cases  show  the 
truth  of  the  general  remark  above  made.  But  these  will  suffice. 
Some  cases  are  found  where  the  question  under  discussion  fairly 
and  legitimately  arose,  and  was  decided  as  claimed  by  the  appel- 
lants. Of  this  character  is  the  case  of  3  Kelley,  supra  (but 
see  Meahn  vs.  Birdy  22  Georgia  246),  Bank  vs.  Carringion^  6  R. 
I.  515,  and  some  others,  referred  to  by  counsel.  The  case  of 
Bank  vs.  Chapm^  8  Mete.  40,  does  not,  in  its  facts,  come  clearly 
within  the  rtile.  The  debt  for  which  the  note  in  suit  was  pledged 
Was  not  a  pre-existing  debt. 

But,  without  further  reference  to  these  cases,  we  conclude  that 
the  correct  rule  is  found  clearly  stated  in  Roxborough  vs.  Meesick^ 
6  Ohio  St.  R.  448,  thus :  «  Where  the  note  is  transferred  as  col- 
lateral security,  and  for  value  such  as  a  loan  or  further  advance- 
ment, or  a  stipulation,  express  or  implied,  of  further  time  to  pay 
a  pre-existing  debt,  or  the  like,  the  assignee  will  be  protected  from 
infirmities  affecting  the  instrument  before  it  was  thus  transferred. 
If,  however,  the  note  is  transferred  as  collateral  security  to  a  pre- 
existing debt,  without  any  consideration,  so  that  the  transfer  is  a 
mere  voluntary  act  on  the  part  of  the  debtor,  and  is  received  'by 
the  oreditor  without  incurring  anj  new  responsibility,  parting  with 
any  right,  or  subjecting  himself  to  any  delay  or  loss,  and  leaving 
the  subsisting  debt  precisely  in  the  condition  it  was  before  such 
transfer,  the  holder  has  not  taken  the  note  for  value,  nor  in  the 
nsnal  course  of  trade.'*    «  To  hold  otherwise,"  says  Judge  SwjIII, 
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in  that  case,  <<  woald  be  a  departure  from  the  established  rules  of 
law,  governing  the  rights  of  parties  to  negotiable  paper,  and  losing 
sight  of  public  policy,  upon  which  the  law  is  founded/' 

And  the  annotator's  note  to  Sufift  vs.  Tysany  1  Am.  Lead.  Gasen 
836,  states  this  rule  substantially  as  one  that  may  be  considered 
as  settled,  and  to  support  it  refers  to  cases  in  Pennsylvania,  Con- 
necticut, Maine,  New  Hampshire,  Ohio,  Kentucky,  Illinois,  Ala> 
bama,  Michigan,  and  Delaware. 

Affirmed. 


Where  an  inBtrument  in  the  general 
form  of  a  biU  of  exchange  or  promissory 
note,  but  with  a  blank  for  the  amount 
to  be  paid,  is  deliyered  by  the  apparent 
drawer  or  maker  to  the  payee  or  other 
person,  with  authority  to  negotiate  it 
after  filling  the  blank  up  to  a  certain 
torn,  it  becomes,  when  so  filled  up,  a 
▼alid  note  or  bill  by  relation,  and  it  wiU 
bind  the  maker  in  the  hands  of  a  honA 
fide  holder  for  value,  though  a  greater 
than  the  stipulated  sum  has  been  fraudu- 
lently inserted.  The  same  rule  applies 
to  the  indorser  of  a  note  in  blank.  Bus- 
sell  V9.  Langstaffe,  2  Douglas  614; 
CoUis  V9.  Emett,  1  H.  Black.  818; 
Toung  V9.  Grote,  4  Bingh.  267 ;  Robarts 
o«.  Tucker,  16  Q.  B.  660;  RusseU  m. 
Perkins,  25  L.  J.,  C.  P.  187;  Bank  of 
Ireland  v».  Trustees  of  Evans'  Charity, 
6  H.  Lds.  Cas.  410;  Violett  vt.  Patton, 
6  Cranch  142;  Putnam  m.  Sulliyan,  4 
Mass.  45:  Mitchell  vt,  GuWer,  7  Cow. 
887;  Moody  r«.  Threkeld,  18  Geo.  66; 
Bank  of  Limestone  v«.  Penick,  6  Monr. 
26 ;  Bank  of  Commonwealth  o«.  Carry, 
2  Dana  142;  Smith  v<.  Moberly,  10  B. 
Monroe  266;  Huntington  v<.  Branch 
Bank,  8  Ala.  186 ;  Kimber  vt,  Lytle,  10 
Terg.  417 ;  Young  m.  Ward,  21  Illinois 
228 ;  Ives  v».  Farmers'  Bank,  2  Allen, 
Mass.  241.  In  Toung  m.  Grote,  4  Bing. 
267,  this  doctrine  was  carried  so  far  that 
it  was  held  that  where  an  agent  autho- 
rised to  fill  up  a  cheek  to  a  certain 
amount,  does  it  so  carelessly  as  to  leaTe 


a  blank  before  the  true  amount,  and  a 
greater  sum  is  fraudulently  filled  in  by 
the  holder,  as  three  hundred  and  fifty  for 

fifty,  the  maker  was  liable  for  tke 

greater  sum.  This  case  has  been  a  good 
deal  commented  on,  but  eeems,  to  the 
actual  extent  of  the  decision,  to  be  fol- 
lowed in  England.  See  Roberta  m. 
Tucker,  16  Q.  B.  660;  Bank  of  Ixeiand 
M.  Trustees,  &c.,  6  H.  Lda.  410;  Et 
parte  Swan,  7  Com.  B.  400.  But  in 
Worrall  vs.  Gheen,  8  Wright  888.  it  wn 
held  that  Tonng  m.  Grote,  if  it  eonld  be 
supported  at  all,  was  not  applieable  te 
bills  of  exchange  or  promiaaory  notei^ 
and  therefore  that  where  a  note  vma  in- 
dorsed for  the  aeoommodation  of  tke 
maker,  who  fraudulently  filled  vp  a 
blank  space  before  the  real  sum,  ao  as 
to  increase  the  amount,  the  indorser  wia 
not  liable  eyen  to  a  6oii4  fide  holder  ftr 
more  than  the  original  sum.  And  this 
is  also  the  effect  of  the  decision  in  Itsi 
vs.  Farmers'  Bank,  2  Allen  241. 

The  other  question  raised  in  the  fore- 
going case,  as  to  whether  one  irtio  tahai 
a  bill  or  note  as  collateral  aecmity  fiar 
an  antecedent  debt  is  a  holder  for  TrnfaBe, 
which  has  been  much  discussed  in  the 
United  States,  and  on  which  the  nnthe- 
rities  are  greatly  at  Tariance*  is  con- 
sidered at  length  in  the  note  to  Im 
Breton  ve.  Pierce,  in  this  Tolnme,  p.  SS^ 
and  in  that  to  Swift  nt.  Tyson,  16  FsL 
1,  in  1  Am.  Leading  Cases  833.  See 
also  Atkinson  m.  Brooks,  26  y«nn.  878; 
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Bank  of  Republic  m.  Carrington,  6  R.  securitj  for  an  anteoedent  debt  is  not  a 

L  619 ;  Roxborough  m.  MesCiek,  6  Ohio,  holder  for  Talae,  and  is  therefore  not 

N  8.  448,  in  which  the  subject  is  dis-  protected  when  the  note  has  got  into 

cussed  with  great  learning  and  ability,  circulation  by  firaud  or  in  Tiolation  of 

In  addition  to  the  cases  referred  to  in  some  agreement  (Kirkpatrick  vs.  Muir- 

our  prenous  note,  and  in  the  foregoing  head,  16  Penn.  St.  881 ;  Prentiss  vs. 

opinion,  in  support  of  the  dictum   of  Grayes,  88  Barb.  622),  yet  they  have 

Judge  Stokt  in  Swift  vs.  Tyson,  may  be  also  held  latterly  that  an  aocommoda- 

cited    the    more   recent    decisions    of  tion  maker  or  indorser  cannot  depend, 

Bridgeport  Bank  vs.  Welch,  29  Conn,  in  a  suit  on  the  note,  on  the  ground  of 

476 ;  Auston  vs.  Curtis,  81  Verm.  64,  want  of  consideration  alone.    Appleton 

semb.;  and  against  it,  Prentiss  vs.  Graves,  vs.  Donaldson,  8  Penn.  St.  881 ;  Lord 

83  Barb.  622 ;  Farrington  vs,  Frankfort  vs.  Ocean  Bank,  20  Id.  886 ;  Moore  vs. 

Bank,  31  Id.   188:   Lea  vs.  Smead,   1  Baird,  80  Id.  138;  Work  vs.  Kase,  84 

Meto.  Ky.  628;  Alexander  vs.  Spring-  Id.  140;  Zeng  vs.  Fyfe,  1  Bosworth  836  ; 

field  Bank,  2  Id.  634.     In   Dayis  vs.  Bobbins  vs.  Richardson,  2  Id.  248.   The 

Miller,  14  Gratt  1,  the  question  was  left  reason  assigned  for  this  distinction  it 

undecided.  that  accommodation  paper  is  a  mere 

While  the  courts  of  Pennsylyania  and  loan  of  credit,  without  restriction  as  to 

Kew  York  hold,  beyond  doubt,  that  one  the  manner  of  its  use.                H.  W. 

who  takes  a  note  qierely  as  collateral 
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THE   8TATB   V8.    BABCOCK   A   BABCOCK. 

Ij  the  compact  between  the  States  of  New  Jersey  and  New  York,  approTed  by 
Congress  in  the  year  1884,  the  State  of  New  York  has  exclusiye  jurisdiction 
over  all  the  waters  of  the  Hudson  River,  and  of  and  over  the  lands  covered  by 
the  said  waters,  to  the  low-water  mark  on  the  New  Jersey  shore.     On  an  indict- 
ment in  New  Jersey  for  obstructing  the  free  navigation  of  the  said  river,  by 
placing,  sinking,  and  lodging  in  the  said  river  certain  ships,  schooners,  boats, 
And  other  vessels,  the  jury  rendered  a  general  verdict  of  guilty,  but  found  as  a 
Ibct  thai  the  defendants  had,  within  the  times  specified  in  the  indictment,  placed 
and  procured  to  be  placed  vessels  and  wrecks  of  vessels  both  above  and  below 
the  low-water  line,  which  were  an  interruption  to  the  navigation.    A  new  trial 
wa«  granted. 
Merrations  on  the  natare  and  ground  of  the  compact  between  the  States. 

This  case  came  before  the  court  upon  a  special  state  of  the  case 
ade  on  the  trial,  accompanying  a  general  verdict  of  guilty.  The 
dictment  was  originally  found  in  the  Court  of  Oyer  and  Terminer 
the  county  of  Hudson,  which,  being  removed  into  the  Supreme 
^ort  by  certiorari^  was  taken  down  for  trial  at  the  Hudson  Circuit 
The  opinion  of  the  Court  was  delivered  by 
48 
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Elmer,  J. — Bj  the  compact  between  the  States  of  New  Jersev 
and  New  York,  ratified  by  the  legislatures  of  the  two  States,  and 
approved  by  Congress,  in  the  year  1834,  the  State  of  New  TorK 
has  exclusive  jurisdiction  of  and  over  all  the  waters  of  Hudson 
river,  and  of  and  over  the  lands  covered  by  the  said  waters,  to  the 
low-water  mark  on  the  New  Jersey  shore ;  and  the  State  of  New 
Jersey  has  the  exclusive  right  of  property  in  and  to  the  land 
under  the  water  lying  west  of  the  middle  of  the  river,  and  exciv 
sive  jurisdiction  of  and  over  the  wharves,  docks,  and  improvements 
made  or  to  be  made  on  the  Jersey  shore,  and  on  vessels  agroand 
on  said  shore,  or  fastened  to  any  such  wharf  or  dock,  except  as 
to  quarantine  regulations  and  the  exclusive  right  of  regulating 
the  fisheries  on  the  westerly  side  of  the  middle  of  the  river.  The 
waters  of  the  Hudson,  although  exclusively  within  the  juriBdictioii 
of  New  York,  are  a  common  highway  for'  all  the  citizens  of  the 
United  States.  Any  obstruction  to  that  highway,  placed  on  the 
shore  above  the  low-water  mark,  which  shore  remains  exclusively 
within  the  jurisdiction  of  New  Jersey,  either  by  means  of  vessels, 
logs,  stones,  or  other  temporary  obstructions  placed  there,  or  by 
means  of  a  wharf  or  other  improvements,  which  are  injurious  to 
the  navigation,  is  of  course  indictable  in  this  state ;  while  obstruc- 
tions below  the  low-water  mark,  where  not  only  the  water,  but  the 
land  under  the  water,  are  exclusively,  except  as  to  the  fisheries^ 
within  the  jurisdiction  of  New  York,  can  only  be  punished  by 
proceedings  in  the  courts  of  that  state,  or  of  the  United  States. 
If  by  docks  as  used  in  the  compact,  is  meant,  as  I  suppoee,  ae- 
cording  to  the  American  usage,  the  spaces  between  wharves,  Ae 
land  covered  by  the  water  within  euch  docks  is  also  within  Ae 
jurisdiction  of  this  state,  and  obstructions  placed  therein  whi^ 
are  injurious  to  the  navigation,  may  be  indicted  in  our  courts. 

The  indictment  in  the  case  before  us,  charges  that  the  defead-' 
ants  obstructed  the  free  navigation  of  the  river,  by  placing,  mk- 
ing,  and  lodging  in  said  river,  and  upon  the  shore  of  this  state,  aJ 
said  river,  certain  ships,  schooners,  boats,  and  other  Yesaels ;  aail 
it  is  found  as  a  fact  by  the  jury,  according  to  the  special  caM 
returned  to  us  with  a  general  verdict  of  guilty,  that  the  defendasti 
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had  within  the  timen  specified  in  the  indictment,  placed  and  pro. 
cared  to  be  placed,  vessels  and  wrecks  of  vessels  both  above  and 
below  the  low-water  line,  which  were  an  interruption  to  the  free 
oavigatioa  of  the  river.  Other  facts  are  also  found  by  the  jury, 
which  perhaps  were  meant  to  show  that  obstructions  were  placed 
10  a  dock ;  but  the  indictment  does  not  charge  that  any  obstruc- 
tions were  placed  in  a  dock,  nor  do  the  facts  stated  enable  us 
jadieially  to  determine  that  such  was  the  case.  What  is  a  dock, 
I  suppose,  is  a  mixed  question  of  fact  and  law. 

Had  the  special  case  explicitly  stated  that  the  obstructions 
placed  on  the  shore,  that  is  on  the  land  covered  by  the  tide  between 
the  high  and  low  water  lines,  were  obstructions  to  the  navigation 
of  the  river,  and  did  it  sufficiently  appear  that  the  two  defendants 
bad  acted  jointly  in  placing  and  keeping  them  there,  I  should  be 
}f  opinion  that  judgment  ought  to  be  pronounced  for  the  State. 
Ls  the  case  appears,  it  will  be  the  only  safe  course  to  send  down 
;he  case  for  a  new  trial,  that  these  two  questions  may  be  distinctly 
mbmitted  to  the  jury. 

It  has  been  earnestly  insisted  that  the  safety  of  property  holders 
m  the  Jersey  shore  requires  us  to  hold  that  obstructions  in  the 
iver,  ovtside  of  the  low^water  line,  if  injurious  to  the  navigation 
f  vessels  coming  to  that  shore,  are  offences  against  our  laws,  and 
Bdictabte  in  our  courts.  But  apprehensions  of  this  kind,  which 
re  probably  altogether  imaginary,  will  not  justify  us  in  departing 
rom  the  plain  meaning  of  the  compact.  Although  for  some  pur- 
oses  New  Jersey  is  bounded  by  the  middle  of  the  Hudson,  and 
ie  stMte  owns  the  land  under  the  water  to  that  extent,  exclusive 
orisdiction  not  only  over  the  water,  but  over  the  land  to  the  low 
ater  line  on  the  Jersey  shore,  is,  in  plain  and  unmistak  cable 
Aguage,  granted  to,  or  rather  acknowledged  to  belong  to,  the 
tate  of  New  York.  There  is  no  reason  to  doubt  that  the  tribunals 
'  that  etate,  which  have  a  common  interest  in  preventing  ali 
>stnictioDS  to  the  navigation  of  the  waters  surrounding  their 
ost  important  city,  will  not  only  punish  M  crimes  against  our 
tiseos  or  their  own,  while  in  or  upon  those  waters,  but  will  also 
lequatel  J  punish  all  interference  with  the  navigation.  The  ease 
»es  not  materially  differ  from  a  line  between  two  stales,,  ea  the 
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land  which  happens  to  be  the  scene  of  a  busy  popnlation,  where  a 
mannfactory  near  to  that  line  in  one  state,  may  be  a  niiisance  to 
the  citizens  of  the  other,  whose  redress  will  hare  to  be  obtained 
from  the  tribunals  of  the  state  in  which  the  nuisance  is  situate. 

As  persons  not  acquainted  with  the  circumstances  of  the  dispute 
between  the  States  of  New  Jersey  and  New  York,  in  regard  to  the 
respective  rights  in  the  river  and  bay  separating  them,  have  some- 
times complained  of  the  compact  agreed  upon  after  a  long  and 
troublesome  controVersy,  and  after  the  failure  of  two  previous  at- 
tempts to  terminate  it  by  agreement,  as  having  conceded  too  much 
to  New  York,  it  may  be  proper  to  take  this  opportunity  of  ex- 
plaining the  obvious  motives  which  induced  the  commissioners  and 
the  legislature  of  this  State  to  consent  to  the  terms  finally  adopted. 

The  territories  now  forming  the  States  of  New  York  and  New 
Jersey,  including  by  name  Hudson's  river,  were  granted  originally 
by  King  Charles  the  Second  to  his  brother,  the  Duke  of  New  York, 
afterwards  James  the  Second.  The  Duke  granted  to  Lord  Berkley 
and  Sir  George  Carteret,  the  territory  now  the  State  of  New 
Jersey,  and  described  it  as  «<  all  that  tract  of  land  adjacent  to  New 
England,  and  being  to  the  westward  of  Long  Island  and  Manhitas 
Island,  and  bounded  on  the  east  part  by  the  main  sea  and  part  by 
Hudson  river,  and  hath  upon  the  west  Delaware  bay  or  river." 
Between  the  date  of  this  grant  and  the  Revolution,  the  charten 
of  New  York  city,  and  the  proceedings  of  its  authorities,  showed 
that  it  had  always  been  claimed  that  the  whole  of  Hudson's  river, 
-ip  to  the  low-water  mark  on  the  westerly  shore,  belonged  to  that 
State.  After  the  Declaration  of  Independence,  it  was  claimed  by 
New  Jersey  that  the  conquest  from  the  crown  extended  that  State 
to  the  middle  of  the  river.  These  conflicting  claims  led  to  the 
appointment  of  commissioners  by  the  two  States  to  settle  the  con- 
flicting claims  in  1807,  and  again  in  1827,  without  success. 

In  the  meantime  Judge  Washington  ha^  decided  that  the  grant 
to  New  Jersey  limited  its  territory  to  theeastern  shore  of  the  Dela- 
ware river  and  bay,  a  decision  acknowledged  by  this  Coart  to  be 
correct.  State  vs.  DaviSf  1  Dutch  386.  And  what  was  still  mon 
adverse  to  the  claim  of  this  State,  in  reference  to  the  waters  of  the 
Hudson,  the  Supreme  Court  of  the  United  States  laid  down  tfct 
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doctrine  that  «  when  a  great  river  ia  the  boundary  between  two 
nations  or  States,  if  the  original  property  is  in  neither,  and  there 
be  no  convention  respecting  it,  each  holds  to  the  middle  of  the 
stream.  But  when,  as  in  this  case,  one  State  is  the  original  pro- 
prietor, and  grants  the  territory  on  one  side  only,  it  retains  the 
river  within  its  own  domain,  and  the  newly-created  State  extends 
to  the  river  only."  And  upon  this  principle  they  held  that  the 
Ohio  river  was  exclusively  within  the  territorial  limits  of  Kentucky, 
and  that  Indiana  had  no  jurisdiction  over  or'rights  to  the  river. 
Handly'%  Lessee  vs.  Anthonj/j  5  Wheat.  860. 

When  the  Commissioners  of  New  Jersey  and  New  York  again 
met,  in  1833,  and  it  was  found  that  those  of  the  latter  State  ap- 
peared to  be  desirous  of  arranging  the  dispute  upon  fair  and  liberal 
terms,  but  deemed  it  indispensable  that  their  great  commercial  em- 
porium should  have  the  exclusive  control  of  the  police  on  the 
flurrounding  waters,  and  full  power  to  establish  such  quarantine 
regulations  as  should  be  found  necessary,  the  commissioners  of  this 
state  deemed  it  wise  to  secure  the  exclusive  property  in  the  soil  to 
the  middle  of  the  river,  and  exclusive  jurisdiction  over  the  wharves, 
docks,  and  other  improvements,  made  or  to  be  made,  on  the  Jersey 
shore,  and  over  the  vessels  fastened  thereto,  and  the  right  to  regu- 
late the  adjacent  fisheries,  leaving  to  New  Yprk  what  was  thought 
to  be  quite  as  much  a  burthen  as  a  privilege,  the  exclusive  juris- 
diction over  offences  in  or  upon  the  water,  or  the  land  covered  by 
the  water,  outside  of  the  low-water  mark.  As  it  was  thought  pos- 
sible that  the  time  might  come  when  Perth  Amboy  will  be  an  im- 
portant city,  like  exclusive  jurisdiction  over  the  adjacent  waters, 
to  the  low-water  mark  on  Staten  Island,  was  secured  to  this  State. 
N'othing  has  since  occurred  to  make  the  propriety  of  this  arrange- 
anent  doubtful ;  on  the  contrary,  there  is  every  reason  to  believe 
;hat  it  has  secured  important  rights  to  this  State  which  otherwise 
night  have  been  lost. 

In  further  elucidation  of  this  subject,  it  is  to  be  noticed  that 
he  river  Delaware  was  never  within  the  jurisdiction  either  of  this 
ItBte  or  Pennsylvania,  until,  by  the  Revolution,  the  right  of  the 
Jroivn  was  extinguished,  and  each  State  then  held  to  the  middle. 
Jnder  these  circumstances  the  agreement  between  the  two  States* 
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adopted  in  Vf8S^  provided  that  the  two  States  should  have  concur- 
rent jurisdiction  in  and  upon  the  water  of  that  river.  Of  so  llttlt 
importance,  however,  was  this  regulation  that  it  was  not  until  so 
lately  as  1856  that  a  law  of  this  State  was  passed  for  the  pmiiaii- 
ment  of  offences  committed  on  that  river. 


ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 
SUPREME   COURT   OF  PENNSYLVANIA.* 

AsstguTnent  for  benefit  of  Creditors. — An  agreement  of  lease  by  which 
the  Philadelphia  and  Sunhurj  Railroad  Company  placed  its  entire  road  ia 
the  possession  of  the  Sunbury  and  Erie  Railroad  Company,  to  be  stocked, 
repaired,  and  run  at  certain  rates  of  tolls,  and  after  applying  the  proceeds 
to  these  objects,  so  far  as.  necessary,  then  to  pay  the  earnings  remainisg 
to  certain  preferred  creditors  of  the  Philadelphia  and  Sunbury  Railroad 
Company,  lessors,  is  an  assignment  for  the  benefit  of  creditors,  within  the 
meaning  of  the  Act  24th  March,  1818,  and,  having  been  recorded  withii 
thirty  days  from  its  date,  in  the  county  wherein  the  road  of  the  lesson 
was  situated,  is  good  as  an  assignment,  though  not  intended  as  aach  bj 
the  parties :   Bittenbender  vs.  Sunbvry  and  Erie  Railroad  Company. 

The  preferences  in  the  assignment  are  void  because  forbidden  by  law; 
but  for  all  other  purposes,  the  assignment  is  good,  and  is  not  avoided,  if 
the  railroad  company's  lessee  had  no  power  under  their  charter  to  act  as 
trustee;  for,  if  so,  the  courts  would  supply  a  trustee  who  was  competent: 
Id. 

An  assignment,  like  a  grant,  may  be  made  of  any  property  of  whidt 
the  assignor  has  the  actual  or  potential  possession ;  and  the  road  of  the 
Philadelphia  and  Sunbury  Railroad  Company  being  property  in  poaaev- 
sion,  and  its  fature  earnings  potential,  capable  of  being  inventoried  asd 
appraised  under  the  Act  of  Assembly  relating  to  assignments,  both  interesto 
passed  to  and  vested  in  the  Sunbury  and  Erie  Railroad  Company  for  ikm 
purposes  of  the  agreement,  the  legal  effect  of  which  was  an  assignment  i 
the  trust  for  creditors :   Id, 

The  operative  words  of  the  instrument  were  not  an  assignment  diree^ 

1  From  Robert  £.  Wright,  Esq.,  State  Reporter,  to  be  reported  in  the  4th  ▼( 
of  his  Reports. 
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v>  che  preferred  creditors,  bat  to  the  Sunbury  and  Erie  Railroad  Company, 
VT  them ;  the  possession  of  the  road  was  granted  as  property  to  the  latter 
company  as  trustee  under  an  express  trust  for  the  benefit  of  creditors :  the 
lease,  therefore,  possessing  all  the  elements  of  an  assignment,  must  be 
construed  as  such  :   Id, 

Where  one  of  the  preferred  creditors,  whose  bill  was  against  the  Phila- 
delphia and  Sunbury  Railroad  Company  for  repairs  of  the  rolling  stock, 
continued  work  for  the  Sunbury  and  Erie  Railroad  Company  after  they 
had  taken  possession,  upon  the  promise  of  the  president  to  pay  him  as 
prescribed  in  the  agreement  of  lease,  and,  upon  failure  of  payment,  brought 
hvA  action  of  assumpsit  against  the  latter  company,  proving  the  agreement, 
and  that  the  lessors  had  received  net  profits  sufficient  to  meet  his  claim^ 
it  was 

jHddj  that  the  agreement  of  lease  being  but  an  assignment  for  the 
benefit  of  creditors,  and  the  preference  therein  in  the  plaintiff's  favor 
v-sing  void,  though  the  work  had  been  done  for  repairs  of  the  rollin^ 
stock,  the  promise  of  the  assignee  to  pay  according  to  the  preferences 
therein  expressed,  was  but  a  promise  to  execute  the  assignment,  and  not 
Buch  as  could  be  enforced  against  the  Sunbury  and  Erie  Railroad  Com- 
pany, whose  president  was  the  promissor :   Id, 

Bailment — Fledge — Warranty  of  Tide. — A  pledgor,  by  the  act  of 
pledging,  impliedly  engages  that  he  is  the  owner  of  the  property  pledged ; 
and  where  the  ownership  of  any  part  of  it  is  not  in  him,  he  is  liable  to  the 
pledgee  in  damages,  if  by  reason  of  defective  title  it  is  taken  from  him : 
Maxrs  vs.  Taylor. 

B.,  the  owner  of  a  lot  of  sheep  in  Ohio,  executed  a  chattel  mortgage  to 
T.  to  secure  purchase-money,  and  afterwards  sold  to  M.  350  of  them  at  93 
per  head,  T.  agreeing  to  release  the  lien  of  his  morl^gage  upon  those 
bought  by  M.,  who  agreed  to  pay  him  a  certain  sum  ^^  upon  the  arrival 
of  the  sheep  at  Pittsburgh,  and  to  allow  T.  to  hold  possession  of  the  sheep 
until  said  sum  was  paid."  While  on  the  road,  in  T.'s  possession,  200  of 
them  were  replevied  by  another  party  on  a  claim  of  lien  on  them  as  against 
B.,  and  the  remainder  taken  to  the  place  mentioned,  where  M.  demanded 
the  whole  number,  tendering  the  sum  agreed  on,  which  T.  was  willing  to 
receive,  and  to  deliver  the  150  sheep  still  in  his  possession.  M.  refused 
this  offer,  and  brought  replevin.  On  case  stated,  in  the  replevin  suit,  the 
Court  entered  judgment  for  the  defendant  for  the  value  of  the  sheep  at 
the  price  agreed  to  be  paid. 
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Held^  that  the  entry  of  the  judgment  was  not  error :  H. 

Chattel  Mortgage — Decedent, — Where,  under  a  mortgage  of  chtttek, 
the  mortgagee  having  the  right  to  take  possession  and  sell  on  defaolt  ia 
payment,  did,  upon  such  default,  after  death  of  mortgagor,  take  posseeaoo 
of  and  sell  the  chattels  mortgaged,  it  was  Heldy  That  an  action  of  trorer 
would  lie  against  him,  by  the  administrator  of  the  decedent,  to  reoorer  Um 
value  of  the  goods  sold :    Kater  vs.  Steinruck's  Admtnutrator, 

On  the  death  of  a  mortgagor,  his  personal  estate  in  possession  psotf 
into  the  custody  of  the  law,  to  be  administered  for  the  benefit  of  all  partieB. 
and  the  mortgagee  has  no  right  to  take  it  in  satisfaction  of  his  own  debt, 
whether  sufficient  property  has  been  leflb  by  the  decedent  to  pay  the  debte 
or  not :    Id. 

The  mortgagee  in  such  case  cannot,  in  the  action  of  trover,  set  off  tht 
debt  due  him  by  the  mortgagor  against  the  value  of  the  proper^  cod- 
verted ;  because,  to  allow  the  set-off,  would  be  to  sanction  the  seizure  of 
the  property,  and  would  mix  the  remedies  of  tort  and  debt  in  the  ssme 
action :   Id. 

Constitutional  Law — Stay  Law. — The  proviso  of  the  first  section  of  t2i6 
Act  21st  May  1861,  granting  stay  of  execution,  under  certain  eonditioia, 
on  *'  all  judgments  or  debts  upon  which  stay  of  execution  has  been  or  may 
be  waived  by  the  debtor  in  any  original  obligation  or  contract  upon  which 
such  judgment  has  been  or  may  hereafler  be  obtained/'  is  unooostito- 
tional,  being  in  conflict  with  Section  10,  Art.  I.,  of  the  Constitution  of  the 
United  States,  and  with  Section  17,  Article  IX.,  of  the  Constitutioa  of 
Pennsylvania :    Billmeyer  vs.  Evans  da  Rodefibaugh. 

Where  the  defendants,  on  the  12th  July  1860,  signed  a  sealed  biB 
authorizing  the  entry  of  judgment  against  them  for  91000,  payable  tvelre 
months  after  date,  "  without  stay  of  execution  after  the  day  of  paymemtT 
the  release  of  their  statutory  right  to  a  further  stay  became  a  part  of  tke 
contract^ and,  as  such,  could  not  be  impaired  or  altered  by  the  legislature; 
therefore,  where  the  Court  of  Common  Pleas,  after  the  day  of  payment. 
granted  an  additional  stay  of  execution  under  the  Act  2l8t  May  1861,  it 
was  error :   Id. 

If  the  parties  to  a  contract  include  in  it  the  legal  remedy  by  which  it 
is  to  be  enforced,  a  legt«lative  enactment  changing  the  remedial  proeeaa 
agreed  on  in  regard  to  that  contract,  is  as  clearly  unconstitutional  as  tb« 
attempt  to  impair  the  ol  ugation  of  any  other  contract:   Id, 
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Criminal  Law — Peremptorjf  Challenges —  Trial  iy  Jury —  Constitutional 
law. — The  allowance  of  four  peremptory  challenges,  under  the  *'  Criminal 
Procedure  Act"  of  1860,  does  not  conflict  with  the  constitutional  provi- 
non  "  that  trials  by  jury  shall  be  as  heretofore,  and  the  right  thereof 
remain  inviolate  :"    Hartxdl  vs.  Commonwealth. 

Where  the  peremptory  challenges  on  the  part  of  the  Commonwealth 
exhaust  Uie  jury  selected  from  the  regular  "  Venire"  and  talesmen  are 
called  from  the  bystanders,  the  prisoner  is  not  thereby  deprived  of  a  trial 
by  jury,  "  as  heretofore,"  under  the  constitution ;  for  if  the  Commoiiwealth 
have  the  right  to  challenge,  the  legal  consequences  which  flow  from  its 
exercise  cannot  affect  the  right  itself,  and  the  right  existing,  its  incidents 
are  legal,  one  of  which  is  the  calling  and  impannelling  talesmen  :   Id. 

The  Gonunonwealth  is  not  compelled  to  exercise  her  right  of  challenge, 
b  the  (Nrder  of  calling  the  jury,  so  that  if  the  challenges  to  the  first  four 
called  are  waived  she  cannot  afterwards  challenge,  but  is  entitled  to  four 
peremptory  challenges  out  of  aU  the  jurors  that  may  be  called  at  any  time 
before  the  panel  is  flill,  and  passing  by  individual  jurors,  and  permitting 
them  to  be  chaUenged  by  the  prisoner  or  sworn,  is  no  waiver  of  the  right : 
Id. 

Deed — Subscribing  Witness — Opinion  <ms  to  Capacitjf. — Though  sub- 
Bcribing  witnesses  to  a  wiU  may  be  asked  their  opinion  of  the  testator's 
capacity  to  make  a  will,  at  the  time  of  their  attesting  it,  yet  in  case  of  a 
ieed  they  must  testify  to  facts  only  on  the  point  of  the  sanity  or  capacity 
)f  the  grantor;  they  cannot  give  their  opinion  as  to  his  competency  to 
x>ntract^  for  the  execution  of  the  deed  is  all  that  is  attested  by  them : 
Dean  vs.  Fuller. 

Therefore  it  was  not  error  in  the  Court  below  to  overrule  questions  pro- 
}ounded  to  the  subscribing  witness  in  a  deed,  "  whether  in  his  opinion 
he  plaintiff  had  an  unusual  or  undue  influence  upon"  the  grantor  *^  at  the 
ime  of  the  execution  of  the  deed,"  and  ^^  whether  in  your  opinion  was  « 
the  grantor*  in  a  fit  condition  to  make  the  deed  to  ^  the  grantee'  or  to 
leal  with  him  at  all  at  the  time ;"  for  the  facts  to  show  undue  influence 
rere  for  the  jury,  who  alone  were  to  draw  the  conclusion  whether  or  not 
t  existed,  while  the  questions  offered,  if  admitted,  would  have  provf^d  the 
onclusion  without  the  facts :   Id. 

Where  the  evidence  offered  to  set  aside  a  deed  was  not  such  as  would 
ustifj  a  chancellor  in  decreeing  its  cancellation,  or  a  common  law  court 
D  declaring  it  inoperative,  no  fraud,  legal  incapacity,  or  mistake  being 
howD,  it  wap  not  errY  t'^  direct  the  jury  to  find  a  verdict  for  the  plaintiff, 
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who,  in  an  action  of  ejectment  brought  by  him  to  recover  the  land  con- 
veyed therein,  claimed  under  the  alleged  fraudulent  deed.  In^safficiem 
evidence  need  not  be  submitted  to  a  jury :  Id, 

COURT  OF  CHANCERT   OF   THE   STATE  OF  NEW  JERSEY.^ 

Will. — Heirif  when  construed  next  of  Kin. — Testatrix  was  poeseseed  of 
personal  and  real  estate,  and  by  her  will  directed  the  latter  should  be  sold 
by  her  executors,  and  after  giving  numerous  pecuniary  legacies,  priacipal- 
ly  among  her  calatives  and  the  relatives  of  her  deceased  baslMmd,  efae 
added,  ''  and  if  there  is  anything  over  and  above  leil,  let  it  be  equaHy 
divided  among  all  the  heirs/' 

Held^  that  the  word  heirs,  in  the  above  connection,  means  ''  next  of 
kin."     Jane  Scudder*s  Executors  vs.  Isaac  Vanarsdcde  and  otherM. 

Where  money  or  personal  property  is  bequeathed  to  the  heirs  of  A.  or 
to  the  heirs  of  the  testator,  if  there  be  nothing  in  the  wiU  showing  that 
the  testator  used  the  word  in  a  different  sense,  the  liext  of  kin  are  enti- 
tled to  claim  under  the  description  as  the  persons  appointed  by  law  to 
succeed  to  personal  property  :     Id. 


In/ant. — Right  of  Father  to  Custody, —  Constitutional  Law. — At  < 
law  the  father,  in  the  first  instance,  is  entitled  to  the  custody  of  bis  child- 
ren, but  courts  will  exercise  a  sound  discretion  for  the  benefit  of  the 
children  in  disposing  of  their  custody :  Bennet  vs.  Bennet. 

The  act  of  the  20th  of  March  1860,  has  materially  altered  tbe  mle 
of  the  common  law,  and  has,  to  a  certain  extent,  deprived  the  court  of  this 
exercise  of  its  discretion  in  disposing  of  the  custody  of  children.  Bj 
this  act  the  custody  of  the  children  within  the  age  of  seven  years  is  trans- 
ferred from  the  father  to  the  mother :     Id. 

This  act  is  not  unconstitutional,  nor  is  it  void  as  being  incompatibk 
with  the  ^ndamental  principles  of  government :  Id. 

Deed. —  Cancellation  does  not  divest  Estate. — Purchajser  with  Notice. — 
The  question  is  well  settled  at  common  law  that  the  cancellation  of  a  deed 
by  consent  of  parties  will  not  divest  the  grantee,  and  revest  in  tbe  grantor 
an  estate  which  has  once  vested :  Harris  Wilson  vs.  Jotiah  HiU  ami 
Catharine  his  wife  and  Frances  Watts 


I  From  Mereer  Beaslej,  Esq.,  Reporter  of  the  Courts  to  be  reported  in  tbm  91 
Tolame  of  hU  Reports. 
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The  title  to  lands  vested  in  a  married  woman  by  an  unrecorded  deed 
cannot  be  divested  bj  her  parol  consent  that  such  deed  may  be  cancelled, 
and  a  conveyance  made  by  her  grantor  to  her  husband :     Id, 

Kfeme  covert  was  seised  of  certain  lands.  She  being  ill,  consented,  at 
the  solicitation  of  her  husband,  to  the  cancellation  of  her  deed  and  to  a 
oonveyance  from  her  grantor  to  her  husband.  During  her  lifetime  her 
husband  married  a  second  wife.  Being  imprisoned  on  charge  of  bigamy, 
he  and  his  mistress  reconveyed  the  lands  to  his  wife,  she  and  her  husband 
ezeoittiiig  a  mortgage  for  the  benefit  of  the  husband  to  a  third  party ;  this 
mortgage  was  afterwards  assigned  to  complainant,  who  was  a  lawyer,  the 
oounsel  of  the  husband,  and  had  knowledge  that  the  property  had  been 
held  by  the  husband  in  trust,  and  that  the  mortgage  was  also  held  in  trust 
for  the  husband — ^it  was  held  thai  the  complainant  had  sufficient  knowledge 
to  put  him  on  inquiry ;  that  he  was  not  a  bond  fide  holder,  and  that  the 
mortgage  was  void  in  his  hands :     Id. 

Married  Woman — Power  to  Contract. — Liabilities  voluntarily  incurred 
by  a  married  woman  will  be  charged  upon  her  separate  estate,  but  phe 
cannot  by  her  contract  make  herself  personally  liable :  Peniz  vs.  Simonson 
and  Wife. 

The  act  of  1857,  which  provides  that  hfeme  covert  may  covenant  as  to 
the  title  of  her  lands,  affords  the  strongest  legislative  construction  that 
the  act  of  1852  does  not  by  necessary  implication  confer  upon  her  the 
right  to  dispose  of  her  real  estate,  or  to  make  contracts  in  regard  to  it :  Id. 

A  contract  entered  into  by  a  married  wcman  for  the  sale  of  her  estate 
eannot  be  enforced :  Id. 

But  equity  will  charge  her  separate  property  with  the  repayment  of 
money  advanced  to  the  wife,  at  her  instance  and  f<^  her  benefit,  or  on 
account  of  her  estate :  Id. 

Subrogation — Married  Woman — Separate  Estate. — ^To  entitle  a  party 
who  pays  the  debt  of  another  to  the  rights  of  the  creditor  by  subrogation, 
the  debt  must  be  paid  at  the  instance  of  the  debtor,  or  the  person  paying 
it  must  be  liable  as  surety  or  otherwise  for  its  payment :  Garret  Wilson 
vs.  William  Brown  and  Mary  Ann  Brown,  his  Wife. 

Where  the  title  to  land  is  in  a  married  woman  as  her  separate  property, 
ghe  and  her  husband  living  separate,  and  money  is  paid  and  advanced  at 
her  instance  and  for  her  benefit,  a  mortgage  executed  by  her  alone  to 
secure  such  advances  will  be  a  valid  and  equitable  lien  on  such  property : 
Id. 
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Interest — Mortgage. — A  decree  will  bear  ouly  six  per  cent  fntciest 
although  founded  on  a  mortgage  drawing  seven  per  cent. :  Wil§on  it 
Marsh. 

Decrees  in  equity,  as  well  as  judgments  at  law,  uniyersallj  bear  the 
legal  rate  of  interest,  without  regard  to  the  terms  of  the  contract  or  to  tht 
place  where  it  was  executed,  whether  within  the  state  or  abroad :    Id. 

SUPREME  COURT  OF   MASSACHUSETTS.^ 

Shipping — General  Average — BUI /or  Contr^wifofi. — ^The  owners  of  a 
vessel  may  maintain  a  bill  in  equity  to  recover  contribution  from  the 
owners  of  the  cargo,  if  the  master,  in  order  to  avoid  the  danger  of  being 
driven,  broadside  on,  upon  a  reef,  sacrifices  the  chance  of  saving  herfroB 
this  peril,  and  runs  her  over  the  reef  and  upon  the  beach,  and  thus  saTesa 
portion  of  the  cargo  which  would  have  been  lost,  if  she  had  gone  to  jueocs 
upon  the  reef:  Merithew  vs.  Sampson. 

A  claim  for  contribution  may  be  maintained  against  the  owners  of  a 
cargo,  although  the  vessel  is  totally  lost :  Id. 

Criminal  Law — Passing  Counterfeit  Money — Pleading. — It  is  no  Tari- 
ance  to  allege  that  a  counterfeit  bank  bill  was  uttered  and  passed  as  tne 
to  a  person  to  whom  it  was  actually  delivered  by  the  defendant  as  a  tzas 
bill,  although  that  person  was  only  the  servant  of  another  and  had  bo 
interest  in  the  transaction  :   CommontoeaUh  vs.  Starr. 

If  a  counterfeit  bank  bill  is  uttered  and  passed  as  true  to  a  person  who 
in  taking  it  acts  ouly  as  the  servant  of  another,  and  has  no  interest  in  the 
transaction,  the  jury  may  nevertheless  find  as  a  fact  an  intent  to  defraud 
that  person,  if  the  defendant  did  not  know  him  to  be  a  servant,  and  deah 
with  him  as  a  principal ;  although  the  evidence  would  also  support  an 
allegation  of  an  intent  to  defraud  the  unknown  master  :  Id. 

Criminal — Larceny  of  Oas. — ^Illuminating  gas  may  be  the  subject  ci 
larceny :  Comm^oitwealth  vs.  Shaw, 

Larceny  of  illuminating  gas  may  be  committed  by  a  person  on  his  own 
land,  by  secretly  opening  a  gas  company's  service-pipe  which  was  laid 
there  for  the  purpose  of  supplying  his  house  with  gas,  and  connecting  the 
4ame  with  another  pipe,  through  which  he  secretly  and  fraudulently  ra- 

1  From  Charles  Allen,  Esq.,  State  Reporter;  to  be  pablished  in  the  fortheoaiiac 
volume  of  his  Reports. 
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«)eives  and  uses  the  company's  gas,  after  they  have  closed  their  service- 
pipe  and  removed  their  meter,  and  given  him  notice  thereof  *  Id 

Criminal  Lav? — Murder — Aiding  to  commit  Suicide. — Aiding  another 
to  commit  suicide  is  murder :   Commonwealth  vs.  Pratt, 

Fromt890Ty  Note — Invalidity  of  Indortement. — In  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note,  the  defendant  cannot 
Bhow  in  defence  that  the  plaintiff  procured  the  indorsement  by  undue 
influence  from  the  payee,  when  he  was  of  unsound  mind  and  incapable 
of  making  a  valid  indorsement,  if  the  payee  or  his  legal  representatives 
have  never  disaffirmed  it;  or  that  the  payee,  for  a  valuable  consideration, 
had  agreed  to  give  up  the  note  at  his  death  to  the  maker,  reserving 
meanwhile  the  right  to  collect  the  interest  thereon :  Carrier  vs.  Sears, 

Decedent — Order  of  Sale  for  Payment  of  Debts, — An  administrator 
cannot  maintain  a  petition  for  leave  to  sell  real  estate  for  the  payment  of 
debts  of  his  intestate,  if  there  are  no  debts  due  irom  the  estate  which  can 
be  enforced  at  law :  Lamson  vs.  Schutt. 

Guardian  and  Ward — lAahility  for  Support,-^!!  the  absence  of  an 
express  contract,  no  action  can  be  sustained  against  a  guardian  to  charge 
him  personally  with  the  support  and  education  of  his  ward.  And  if  he 
has  permitted  his  ward  to  remain  in  the  care  and  custody  of  another, 
without  any  express  contract  for  any  definite  period  of  time,  he  may  ter- 
minate his  personal  liability  to  pay  for  their  support  and  education  by 
giving  notice  to  that  effect,  although  at  the  time  of  giving  notice  the  ward 
is  sick  and  unable  to  be  removed  :  Spring  vs.  Woodworth, 

Guardian  and  Ward — Effect  of  Foreign  Appointment, — One  who  has 
been  appointed  under  the  laws  of  another  state  to  be  the  guardian  of  a 
child  whose  legal  domicil  is  in  that  state,  has  no  absolute  right  to  the 
cnstody  of  the  person  of  his  ward  in  this  Commonwealth ;  but  his  official 
position  will  be  considered  by  the  Court  as  an  important  element  in  deter* 
mining  to  whom  the  custody  of  the  child  shall  be  granted :  Woodworth  va. 
Spring. 

The  appointment  in  this  Commonwealth  of  a  guardian  over  a  child 
irhose  legal  domicil  is  in  another  State,  and  who  has  a  guardian  appointed 
under  the  laws  of  that  State,  does  not  deprive  this  Court  of  the  power, 
in  its  discretion,  to  decree  the  custody  of  the  child  to  the  foreign  guar- 
lian:   Id 
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OrimifuU  Law — Eoidence  of  Wife. — In  the  trial  of  a  complaint  against 
a  man  for  an  assault  and  battery  upon  his  wife,  she  in  a  competent  vii- 
ness  in  his  favor :   Commonwealth  vs.  Murphy, 


Lost  Note — Actum  by  Holder. — The  owner  of  a  lost  note  cannot  i 
tain  an  action  at  law  against  the  indorser,  in  a  case  where  a  bond  to  indeio- 
nifj  the  defendant  against  being  called  on  a  second  time  to  paj  the  note 
would  not  afford  to  him  an  adequate  protection :  Tutde  vs.  Sfanduk. 

Toton-^Liahility  for  Defective  Hiyhway. — A  town  is  not  responsible  is 
damage!  if  a  horse,  being  frightened  by  an  accident,  breaks  away  from 
his  driver  and  escapes  from  all  control,  and  afterwards,  while  running  at 
large,  meets  with  an  injury  through  a  defect  in  a  highway  :  DavU  ts. 
Dudley. 

Will — Construction — Perpetuity. — Under  a  will  which,  after  varioos 
specific  devises  and  bequests,  contains  the  following  provision  :  "  If  any- 
thing remains,  my  will  is  that  the  residue  shall  be  deposited  in  the 
Worcester  Savings  Bank,  and  to  be  appropriated  by  my  executors  to  the 
relief  of  my  heirs,  if  they  at  any  time  shall  need  pecuniary  assistance  ;'* 
the  entire  beneficial  interest  in  the  residue  vests  in  those  who  are  the 
heirs  at  law  of  the  testator  at  the  time  of  his  death,  and,  if  they  all  desire 
it,  and  the  executors  consent,  the  trust  may  be  annulled,  and  the  property 
distributed  amongst  them,  upon  their  executing  a  release  to  the  execu- 
tors :  Smith  vs.  Harrington. 

Note  payable  in  Instalments — Indorsement  when  overdue — Mortgage, — 
A  note  payable  by  instalments  is  overdue  when  the  first  instalment  k 
overdue  and  unpaid ;  and  one  who  takes  it  afterwards  takes  it  subject  to 
all  equities  between  the  original  parties  :   Vinton  vs.  King. 

The  same  defences  may  be  made  in  an  action  on  a  mortgage,  the  Sta- 
tute of  Limitations  excepted,  which  might  be  made  in  an  action  an  the 
debt  which  the  mortgage  was  given  to  secure :  Id. 

SUPREME  COURT   OF   NEW  TORK.' 

Adams  by  Pubiic  Officers — FacU  assumed  to  be  true  on  the  TVuiZ.— 
Actions  by  public  officers,  as  such,  should  be  brought  in  their  indiTidaal 
names,  wiiih  the  title  of  their  office  added :  Paige  vs.  Fazerrkerly, 

1  From  the  Hon.  O.  L.  Barbour,  Reporter  of  the  Court. 
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If,  in  an  action  brought  by  one  as  ''  chamberlain,  &o./'  no  objection  iH 
taken,  on  the  trial,  that  the  plaintiff  is  not  chamberlain,  it  will  be  assumed^ 
on  appeal,  that  the  fact  of  his  being  the  incumbent  of  the  office  was  under- 
Ftood,  or  taken  for  granted  :  Id. 

When  it  is  obvious  that  a  fact  was  assumed  on  the  trial,  it  is  as  much 
10  the  case  as  if  it  were  expressly  proved :  Id, 

When  a  court  of  review  is  satisfied,  from  the  general  scope  and  tenor  of 
tbe  proceedings  on  the  trial,  that  a  particular  fact  was  not  a  matter  of 
contest,  nor  a  ground  of  objection  there,  but  was  assumed  or  taken  for 
granted  in  the  conduct  of  the  cause,  it  may  and  should  conclude  that  the 
fact  was  as  it  was  assumed  to  be :  /ef. 

Fire  Insurance — Material  Stipulation: — Evidence  of  Atsefit  to  other 
Insurances. — A  stipulation,  in  a  policy  of  insurance,  that  the  insurance 
shall  be  void,  in  case  the  assured,  or  any  other  person  with  his  knowledge, 
shall  have  or  make  any  other  insurance  on  the  property,  not  notified  to 
the  insurers,  and  mentioned  in,  or  indorsed  upon,  the  policy,  is  a  material 
part  of  the  contract  between  the  parties :  Gilbert  vs.  The  Fhcenix  In- 
turance  Company. 

The  parties  to  a  contract  of  insurance  have  the  right  to  stipulate, 
between  themselves,  as  to  the  nature  and  kind  of  evidence  by  which  the 
assent  of  the  insurers  to  other  insurances  shall  be  manifested.  And 
when  they  have  thus  stipulated,  the  court  has  no  power  to  substitute  any 
other  kind  of  evidence,  dififering  in  kind  or  degree :  Id, 

Variance — Fahe  Representations. — ^When  it  appears  that  the  defendant 
was  not.  and  could  not  have  been,  misled  by  a  variance  between  the  com- 
plaint and  the  proof,  the  variance  may  be  disregarded,  without  amend- 
ment :  Craig  vs.  Ward  et  aL 

A  party  making  a  representation  false  in  fact  renders  himself  liable  ia 
an  action  for  fraud,  although  he  did  not  actually  know  the  representation 
to  be  false  at  the  time :  Id. 

If  a  party  makes  a  material  representation,  without  knowing  whetner 
it  10  true  or  false,  and  it  turns  out  to  be  false,  an  aetion  lies  for  the  fraudu 
lent  misrepresentation :  Id. 

Sheriff-^Indemif^ity  to  Bidders. — A  sheriff  acts  officially^  in  selling  the 
property  of  a  stranger  to  the  execution  as  the  property  of  the  defendant 
therein.     He  may  take  an  indemnity  from  the  plaintiff,  for  such  an  act, 
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when  done  in  good  faith,  but  cannot  give  an  indemnify  to  the  bidden  if 
the  sale :  BeU  vs.  FraU. 

Where  an  under-sheriff  agreed  with  the  bidders  at  a  sheriff's  sale  to 
warrant  the  title  to  the  property  sold,  held,  that  the  agreement  rested 
upon  no  consideration  of  benefit  to  the  sheriff,  except  as  it  necessarily 
tended  to  increase  the  fees  and  perquisites  of  his  office ;  and  that  in  thai 
respect  it  was  void,  as  against  public  policy :  Id. 

A  sheriff,  while  in  the  discharge  of  his  official  duly,  cannot  diyest  him- 
self of  his  official  character,  and  do  as  an  individual  what  he  cannot  do 
as  a  public  officer :  Id. 

Divorce  Suit — Dower, — The  late  Court  of  Chancery  had  no  authority, 
in  a  divorce  suit,  to  require  a  married  woman  to  accept  a  groBS  sum  firom 
her  husband  in  lieu  of,  and  in  satisfaction  of,  her  dower.  Ajid  her 
acceptance  of  such  a  sum,  in  the  lifetime  of  her  husband,  will  not  defeat 
her  dower :   Orain  vs.  Cavana, 

Her  release  of  dower,  to  her  husband,  pursuant  to  an  order  of  the 
court,  although  acknowledged  in  due  form,  would  be  a  nullity :  Td, 

Eop$  PtTwual  Property, — ^Hops  growing  and  maturing  on  the  tums, 
which  are  produced  by  the  annual  cultivation  of  the  owner,  are  peiBOial 
chattels  within  the  meaning  of  the  Statute  of  Frauds  ]  and  as  such  axe 
subject  to  sale  like  other  personal  property :  Frank  vs.  Harrington. 

Railroad  Companies — lAahility  as  Carriers  of  Passengers. — It  is  not 
unlawful,  nor  against  public  policy,  for  a  railroad  company  to  convey 
passengers  by  stage  to  and  from  one  of  its  stations  and  an  adjacent  village, 
in  connection  with  and  as  a  part  of  its  business  of  transporting  pasaengen 
upon  its  road ;  nor  is  a  contract  made  by  it  thus  to  cany  a  passenger, 
ultra  vires :  Buffit  vs.  Troy  and  Boston  Railroad  Company. 

Such  a  contract  is  lawful,  and  the  corporation  is  estopped  from  deny- 
ing its  validity :  Id. 

Where  a  railroad  company  employs  an  individual  to  convey  passengers 
to  and  fro  between  a  village  and  a  station  on  the  railroad,  in  stage-aleiglia 
ftirnished,  together  with  the  horses  and  drivers,  by  him,  such  company  is 
liable  in  damages  for  any  injury  sustained  by  a  passenger  in  conaeqitenee 
of  the  overturning  of  a  stage-sleigh  through  the  n^ligence  of  tiie  owner 
or  his  servant :  Id, 
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LCnON  ON  THE  CASE. 
See  Sals  of  Qoom,  m.  1 

JOMIRALTT. 
L  PUadmg  om  LSbdfir  /ftfbfrtfwi, 

See  Stbamboat,  t. 
IL  JunBdkUm. 

See  Stsamboat,  4. 

GEKCY. 

I.   VndiMd»99d  PrimeipaL 

Agent  for  foreign  prinoipel,  selling  goods  by  sample,  without  disclosing 
hie  sgeney,  liable  in  ease  on  the  implied  warranty.    AUm  ts.  SchMckardt^    IS 

IL  FrmtiMlent  Apfri»pnation  of  Procud$  qf  SaU  l^  Ai^ 

SeePmAVD. 

(fTEC£DENT  DEBT. 

Wkm-t  a  good  ConwUraHom 

See  Bills  akd  Notbs,  XL 
Feavd. 

KRBST. 

L  Sow  made  on  OivU  Proee»9 — Stcqpe, 

1.  An  officer  is  not  bound  to  call  fbr  aid  in  the  serrioe  of  mesne  process, 
ind  is  not  liable  for  an  escape  that  might  haTC  been  preTcnted  by  his 
calling  for  aid.     WMtheadyn,  Kifftt,  .471 

2.  An  officer  is  bound  to  use  aU  reasonable  and  proper  personal  exer^ 
tions  to  secure  a  person  for  whose  arrest  he  has  a  writ;  and  if,  in  the 
opiiuon  of  the  Jury,  he  has  not  done  so.  he  may  be  held  liable  for  an 
escape,  although  he  used  all  such  exertions  as  he  deemed  necessary  at  the 
time.    Id. 

8.  An  officer  effects  an  arrest  by  laying  his  hand  upon  a  person  whom 
he  has  authority  to  arrest,  for  the  purpose  of  arresting  him  although  he 
may  not  succeed  in  stopping  or  holding  him.    Id, 

Vol.  10.— 49  (769) 
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ARREST. 
II.  Actual  Poitunon  of  WarranZf  neeettary. 

1.  A  warrant  was  issued  by  a  justice  of  the  county  of  C,  directed  to 
the  constable  of  the  township  of  N.,  and  generally  to  all  her  Majesty's 
officers  of  the  peace  in  and  for  the  said  county,  commanding  them,  or 
some  of  them,  forthwith  to  apprehend  W.  G.,  and  convey  him  before  two 
justices  of  C.  to  answer  for  not  obeying  a  bastardy  order  for  payment  of 
money.  The  warrant  was  delivered  to  the  superintendent  of  police,  and 
had  subsequently  been  in  the  possession  of  D.,  one  of  the  police  consta- 
bles. Afterwards  D.  and  S.,  police  constables,  while  on  duty  in  unifom, 
arrested  W.  G.  under  the  warrant,  but  they  had  it  not  in  their  possession 
at  the  time  of  the  arrest,  it  being  at  the  station  house.  W.  G.  was  rescued 
by  several  persons,  who  assaulted  the  constables  D.  and  S  Whereupon 
informations  for  the  rescue  and  assault  were  laid  against  the  parties  by 
the  constables ;  and  at  the  hearing  before  justices  the  complaint  aR  to  the 
rescue  was  withdrawn,  and  that  for  the  assault  proceeded  with,  and  the 
parties  vere  convicted : 

ffeldf  that  the  conviction  was  bad,  as  the  arrest  by  the  constables  was 
illegal,  they  not  having  the  warrant  in  their  possession  at  the  time.  Gel- 
liardya.  Laxton,        .  .  .  .  .  .  .306 

Heldy  also,  that  the  withdrawal  of  the  information  as  to  the  reseiie  was 
no  bar  to  proceeding  with  the  complaint  as  to  the  assault.     Id. 

ATTORNEY. 
Lien  for  Coiti. 

1.  A  collusive  settlement  of  an  action,  by  the  parties,  to  deprive  sb 
attorney  of  his  costs,  made  after  a  notice  from  the  attorney,  of  his  claim, 
to  the  defendant,  will  not  be  allowed  to  prejudice  the  attorney's  right  to 
enforce  payment  of  his  taxable  costs.  Carpenter  vs.  The  l&tk  Awmae 
Railroad  Company^    .  .  .  .  .  .  .410 

2.  His  claim  for  taxable  costs  will  be  protected  against  a  collusive  set- 
tlement in  an  action  upon  a  tort  merely  pereonal,  as  well  as  in  an  action 
upon  contract ;  and  as  well  against  a  settlement  made  before  trial  as  after 
judgment.     Id. 

8.  But  an  attorney,  by  an  agpreement  between  him  and  his  client,  that, 
besides  taxable  costs,  he  shall  receive  as  a  compensation  for  his  services 
a  sum  equal  to  one-third  of  the  sum  recovered,  will  not  acquire  any  rigkft 
in  the  tubjeet-matter  of  such  an  action,  or  control  over  it,  which  will  affect 
the  power  of  the  plaintiff  to  settle  and  release  the  claim  for  damaffes  befne 
a  trial  has  been  had.     Id. 

4.  The  reported  cases  in  regard  to  an  attorney's  Ken,  or  rii^ht  to  be 
compensated  for  his  costs,  classified  and  considered.     Id. 

BANKS  AND  BANKERS. 

I.  Charter  requiring  payment  in  Oold  or  Siher  Cain. 
See  Constitutional  Law,  II.  2. 

II.  Bills  remitted  to  Banker  for  CoUeeUen, 
See  Bills  and  Notes,  I. 

BASTARD. 

See  Constitutional  Law 

BILLS  AND  NOTES. 

I.  Remitted  for  collection,  and  credite  '  at  ea«A,  vfken  held  for  value. 

M.,  C.  &  M.,  of  Baltimore,  indorsed  in  blank  and  deposited  for  col- 
lection with  J.  L.  &  Co.,  bankers  and  collecting  agents  in  the  aamo  city, 
a  bill  payable  in  New  York.  The  latter  indorsed  for  collection  to  the 
plaintiffs,  also  bankers  and  collection  agents  doing  business  in  New  York. 
%aqh  of  these  two  houses  was  constantly  remitting  paper  to  the  oHmt 
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for  collection,  and  knew  that  each  remitted  paper  fSor  eollection  belong- 
ing to  third  perBons.  The  remitted  paper,  when  payable  at  sight,  was 
collected,  and  then  credited  as  cash.  That  payable  in  fntutfi  was  enter- 
ed in  the  books  of  the  house  receiving  it,  as  received  for  collection, 
and  was  not  otherwise  credited,  unless,  nor  until  it  was  actually  paid. 
According  to  the  course  of  business,  each  house  drew  for  the  cash  bal- 
ance in  its  favor,  arising  ftrom  actual  collections,  and  not  against  paper 
remitted  and  not  matured.  There  was  no  express  agreement  between 
them,  that  either  should  hold  the  paper  it  held  running  to  maturity,  as 
security  for  the  paper  remitted  to  the  other  for  collection,  or  for  cash  bal- 
mnces.  J.  L.  &  Co.,  at  the  time  of  remitting  the  bill  in  question  to  the 
plain ti£F^  owed  them  a  small  cash  balance,  and  immediately  thereafter 
received  from  the  plaintiffs  other  remittances,  which  they  collected, 
but  failed  to  pay  over,  and  failed  in  business  before  the  bill  in  ques* 
iion  matured.  The  plaintiffs  were  immediately  notified  that  the  bill  be 
longed  to  M.,  C.  &  M.,  but  on  demand  thereof  refused  to  surrender  it 
Hdiy  That  the  plaintiffs  could  not  retain  the  bill  as  against  if.,  C,  ^ 
Jf.,  as  indemnity  against  the  balance  owing  to  them  by  J.  L  ^  Co.,  and 
that  they  were  not  bonA  fide  holders  for  value  in  such  sense  as  to  have 
acquired  a  title  superior  to  that  of  M.,  C.  &  M.    Hoffman  vs.  MilUry         676 

2.  Held^  also.  That  evidence  by  the  plaintiffs,  that  in  making  the  remit- 
tances, made  after  receiving  the  bill  in  question,  they  looked  to,  and  re- 
lied on,  the  unmatured  paper  in  their  hands,  received  from  J.  L.  &  Co., 
was  not  entitled  to  at^  consideration,  as  neither  any  agreement  nor  the 
course  of  dealing  between  them  and  J.  L.  &  Co.,  authorized  them  to  so 
rely,  and  J.  L.  &  Co.  had  no  reason  to  suspect  that  any  remittance  made 
to  them  was  influenced  by  any  such  consideration.     Id, 

IL  Fraudulently  negotiated — Bond  fide  Holder — Antecedent  Debt,  when  good  Od9^ 
aideraHon. 

Where  L.  executed  and  delivered  to  H.  four  blank  promissory  notes, 
and  authorized  him  to  fill  the  blanks  with  sums  not  exceeding  $5000  each, 
for  the  purpose  of  negotiating  them  for  the  benefit  of  L. ;  and  H.  deli- 
vered to  L.  similar  notes,  to  serve  as  receipts,  or  to  indemnify  him  in 
case  he  (H.)  should  misuse  any  of  the  fiinds  arising  from  the  negotiation 
of  L.'s  notes ;  and  H.  returned  the  notes  executed  by  L.  to  him  with  the 
blanks  unfilled ;  and  one  of  the  notes  executed  by  U.  was  filled  by  L. 
with  the  sum  of  $8629.81,  and  passed  to  the  plaintiffs  by  indorsement  as 
collateral  security  for  an  antecedent  debt,  it  wxa  held,  that  the  court  did 
not  err  in  instructing  the  jury : 

1 .  That  the  ontu  of  showing  the  consideration  of  the  note  was  upon  the 
maker,  the  presumption  being  that  it  was  snffieieut 

2.  That  if  the  indorsees  were  bond  fide  holders  for  a  good  considera- 
tion, it  could  make  no  difference  that  it  was  executed  in  blank,  or  that  It 
was  accommodation  paper  which  had  been  misused  by  the  indorser. 

8.  That  if  the  transaction  was  an  exchange  of  notes,  the  indorsee 
could  not  be  defeated  by  showing  that,  subsequent  to  the  transfer,  H. 
had  delivered  up  and  cancelled  the  notes  of  the  indorser. 

4.  That  if  H.'s  notes  were  delivered  merely  to  stand  as  receipts  to 
protect  L.  in  case  H.  should  misuse  the  ftinds  arising  firom  the  notes  given 
to  him  to  negotiate,  any  note  filled  up  by  L.  (his  notes  having  been  re- 
tamed  to  him)  wonld  in  his  hands  be  without  consideration. 

5.  That  the  presumption  was  that  the  indorsee  took  the  note  in  good 
faith,  in  the  usual  course  of  business,  before  its  maturity,  and  for  a  val- 
aable  consideration ;  that  express  or  actual  notice  that  the  note  wai 
without  consideration,  or  that  it  had  been  filled  up  without  authority, 
waa  not  necessary ;  that  it  is  sufficient  if  the  circumstances  bsought  home 
to  the  plaintiffs  are  of  such  a  strong  and  pointed  character  as  neoes- 
•arily  to  east  a  shade  upon  the  transaction  and  put  them  upon  inquiry ; 
that  the  indorsees  are  not  charged  with  notice  because  of  any  want  of 
diligence  on  their  part,  in  mnking  inquiry,  or  if  they  took  the  note  under 


Digitized  by  VjOOQIC 


772  INDEX. 

BILLS  AND  NOTES. 

saspicious  oiroumstanoes,  proyided  Uiey  bad  no  notice  aotual  or  eoiiBtmO' 
live  of  the  equities  between  the  original  parties;  that  the  defiendiBl 
was  not  bound  to  prove  that  the  plaintiff  purchased  with  ftill  and  certsto 
knowledge  of  the  want  of  consideration,  but  if  the  circumstances  attead- 
ing  the  transfer  of  the  note  were  such  as  to  put  them  on  their  guard,  or 
if  they  must  have  known  therefrom  that  the  person  offering  it  had  no 
right  to  transfer  it,  then  they  were  bound  to  make  inquiry,  and  if  th^ 
did  not,  they  took  the  note  at  their  peril. 

6.  That  though  the  plaintiffs  took  the  note  as  collateral  security  for  la 
anteoedent  debt,  they  are  nevertheless  primA  facie,  though  not  omthtr 
tiveli/,  to  be  consider^l  as  holders  for  value,  and  it  is  on  the  defendsat 
to  show  that  they  are  not  such  holders ;  that  if  it  was  taken  for  collate- 
ral security  only,  the  plaintiffs  parting  with  nothing,  giving  no  time, 
relinquishing  no  right,  nor  suffering  damages  or  iigury  as  the  consider- 
iation  or  in  consequence  of  receiving  it,  they  would  not  be  such  holders. 
Trustees  of  Iowa  CoUegt  vs.  HiU,     .  .  .  .  .  74» 

III.    Where  Demand  to  he  made,  on  change  of  Residence  of  Miker. 

1.  A.  made  his  promissory  note  in  the  city  of  New  York,  payable 
generally.  He  resided  at  the  time  in  New  York,  as  well  as  the  indoner. 
Before  the  note  fell  due,  he  removed  to  New  Jersey,  where  he  resided  it 
its  maturity.  Ifeld,  that  it  was  not  necessary  for  the  holder,  in  order  to 
charge  the  indorser,  to  present  the  note  for  payment  at  the  maker'i 
former  place  of  residence  in  New  York.     Foster  vs.  Julien,  .  .  t^ 

2.  The  cases  of  Anderson  vs.  Drake,  14  Johnson  114,  and  Taylor  m. 
Snyder;  8  Denio  145,  commented  npon,  and  the  ease  of  Wheeler  vs.  Field, 
6  Metcalf,  290  overruled.    Id. 

BILL  OP  PARCELS. 
See  Sali  or  Goods,  I. 

BUILDING  BESTBICTION& 
Jurisdiction  of  Equity  to  enforci. 
See  Injunotion.  • 

COAL. 

Dug  by  mistake  of  Boundarin, 
See  TaoviB. 

CONDITION. 
X.    When  enforced  as  agreement  in  Epdi^f. 
See  Imjumotiom. 

n.  Release  of. 
See  Injumotiov. 

CONFLICT  OF  LAWS. 

I.  Contracts, 

An  oral  contract  valid  by  the  laws  of  the  state  where  made,  msy  be 
enforced  in  another  state  in  which  such  contracts  are  required  to  bi  te 
writing.    Allen  vs.  Sehuchardt,        .  .  .  .  .  .    W 

II.  DomieUt  effect  of  on  Testamentary  Acts. 

1.  In  executing  a  will  of  personal  property,  the  testator  must  obitfve 
the  formalities  required  by  the  law  of  his  domicil,  and  not  those  of  the 
place  where  the  will  is  made.  The  maxim  **  locus  regit  actum"  hasDa 
place  in  English  or  American  testamentary  jurisprudence.  This  priDOt-- 
pie  is  universally  true  when  the  domicil  continues  to  the  time  of  tke 
testator's  death.     Mcultru  tt  al.  vs.  Hunt,  .  •  .  -  !• 


Digitized 


byG^gle 


INDEX.  778 

CONFLICT  OP  LAWS. 

2.  If  the  testator,  after  executing  the  will,  changes  his  domicil  and 
resides  under  another  jurisdiction  at  his  death,  the  formalities  required 
bj  the  new  domicil  must  have  been  observed,  or  the  will  is  void.     Jd. 

3.  A  will  is  an  inchoate  and  provisional  transaction  until  the  testator's 
death,  and  the  law  may  require,  after  its  execution,  new  formalities  to  « 
be  complied  with.     These,  as  well  as  other  formalities,  must  have  been 
observed  by  all  testators  domiciled  in  the  jurisdiction  at  the  lime  of  their 
death,  without  reference  to  their  domicil  when  the  will  was  executed.    Id. 

4.  In  order  that  the  principles  of  **  comity"  may  be  invoked  in  favor  of 
the  wills  of  testators  domiciled  elsewhere,  they  must  have  resided  in 
another  State  at  the  time  of  their  death.  The  will  is  then  enforced  in 
accordance  with  the  rules  of  international  law  applicable  to  the  subject 
Id, 

6.  An  act  done  in  another  State,  in  order  to  create  rights  which  our 
Courts  ought  to  enfolce  on  the  ground  of  comity,  must  be  of  such  a  cha- 
racter, that  if  done  in  this  State  in  conformity  with  its  laws,  it  could  not 
be  constitutionally  impaired  by  subsequent  legislation.  Per  Denio,  J. 
Id. 

6.  H.,  the  alleged  testator,  made  his  will  of  personal  estate  m  South 
Carolina,  where  he  then  resided.  He  did  not,  when  it  was  executed, 
declare  to  the  subscribing  witnesses  that  it  was  his  last  will  and  testa- 
ment. This  declaration  was  not  necessary  by  the  law  of  that  State,  and 
it  was  conceded  that  the  will  was  at  the  time  properly  executed  for  South 
Carolina  purposes.  After  making  his  will  he  removed  to  New  Yor^ 
where  he  resided  at  the  time  of  his  death.  In  this  State  such  a  declara- 
tion is  necessary.  He  died  without  republishing  his  will.  Held,  that  the 
will  was  void,  and  that  H.  died  intestate.     Id. 

7.  The  law  of  the  continent  of  Europe  is  not  to  be  resorted  to  in  deter- 
mining a  question  of  this  kind,  until  the  sources  of  instruction,  furnished 
bj  the  Courts  and  jurists  of  England  and  of  this  country,  have  been  ex- 
hausted.   Id. 

Tit,  DomicUf  how  far  it  govemt  Sueeestion, 

1.  The  inheritance,  whether  testamentary  or  fh>m  intestacy  of  a  for- 
eigner, and  especially  of  an  American  of  the  United  States,  not  domiciled 
in  France,  must  be  regulated  as  to  personal  property  existing  in  France, 
without  excepting  the  loans  of  the  State  by  the  law  of  the  country  where 
the  foreigner's  domicil  was,  and  where,  consequently,  his  inheritance 
was  unobstructed.     Sueeesnon  of  Oourikt    .....  424 

2.  This  rule,  founded  upon  the  maxim  mobilia  aequuntur  pertonam,  has 
no  exception,  except  where  Frenchmen  interested  as  heirs  in  the  in* 
heritaace  of  a  foreigner,  have  to  defend  themselves  as  to  property  exist- 
ing in  France  against  dispositions  or  statutes  contrary  to  some  one  of  the 
essential  and  fundamental  rights  rendered  sacred  by  French  legislation, 
such  as  the  legal  reservation,  the  prohibition  of  substitutions,  &o. ;  in 
which  case  the  right  of  deduction  created  by  Article  2,  of  the  law  of  July 
14th,  1819,  is  open  to  them.     Id. 

3.  EsPKCiALLT :  The  widow  of  a  citiien  of  the  state  of  Pennsylvania, 
married  agreeably  to  the  law  of  that  State,  which  is  also  that  ^f  the 
inheritance,  and  endowed  by  virtue  of  its  matrimonial  law,  with  one>half 
of  all  the  personal  property  of  her  husband,  has  a  right  to  demand  in 
France  in  opposition  to  a  French  universal  legatee,  the  transfer,  by  vir- 
tue of  this  title,  of  the  one-half  of  a  rente  inscribed  upon  the  great  book 
of  the  public  debt.  (Treaty  of  Reciprocity  between  France  and  the  United 
Statesof  September  15th,  1858.)    Id, 

1 V.    Validity  of  blank  tranter  of  Stock,  governed  by  Law  of  Stats  where  tc  take  ^etU 
Set  CompOBATioM,  II.  7. 
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I  Lawt  l^itimating  Bastardt. 

1.  An  estate  already  descended  cannot  be  divested  from  the  legal  hdn, 
and  given  to  the  bastard  child  of  an  intestate,  by  a  subsequent  statute  of 
legitimation ;  bat  the  legislature  may  cure  the  taint  of  a  bastard's  blood 
for  the  purpose  of  future  inheritance.     KUlam  vs.  Killam, 

2.  By  an  act  of  the  Leg^lature,  passed  in  1858,  it  was  provided  that 
George  W.  K.,  son,  and  Emily  M.,  daughter  of  George  K.,  shall  have  and 
eigoy  all  the  rights  and  privileges,  benefits  and  advantages,  of  childreD 
bom  in  lawful  wedlock,  and  shall  be  able  to  inherit  and  transmit  any 
estate  whatsoever,  as  f\illy  and  completely,  to  all  intents  and  purposes,  ts 
if  they  had  been  born  in  lawful  wedlock."  The  persons  nnmed  were,  ia 
point  of  fact,  children  of  George  K.,  by  the  same  mother,  who,  after  thor 
birth,  but  before  the  passage  of  the  act,  had  been  married  to  a  third  per- 
son, X.  At  the  date  of  the  act  all  parties  were  living.  George  W.  died 
in  1859,  unmarried,  and  without  issue,  seised  of  land  which  had  bean 
conveyed  to  him  by  his  father.  In  an  ejectment  by  the  father  against  a 
grantee  of  X.  and  his  wife:  Held,  that  the  effect  of  the  act  of  1853,  was 
to  remove,  for  all  purposes  of  inheritance,  the  defect  of  blood  of  the  child- 
ren,  as  though  at  the  time  of  their  birth  their  parents  had  been  lawfully 
married ;  that  the  land  passed,  under  the  intestate  laws  of  this  State,  to 
his  natural  parents  for  their  joint  lives,  notwithstanding  that  the  mother 
was  then  still  the  wife  of  X.,  remainder  to  his  natural  sister,  Emily  M., 
in  fee ;  and  therefore  that  the  father  was  entitled  to  recover,  but  only  u 
to  an  equal  moiety  of  the  land.     Id, 

8.  ffeldy  also,  that  the  case  was  not  affected  by  the  general  law  of  186$. 
which  provides  that  the  estate  of  a  bastard,  dying  unmarried  and  without 
issue,  shall  pass  to  his  mother  absolutely.     Id. 

4.  Held,  further,  that  the  fact  that  the  conveyance  of  the  land  in  ques- 
tion to  George  W.  K.,  by  his  father,  was  expressed  to  be  in  consideration 
of  natural  love  and  ajfection,  was  not  material.     Id, 

II  LeffcU  tender  Notes. 

1.  Defendants  executed  a  bond  with  warrant  of  attorney,  for  $28,000, 
payable  '*  in  specie,  current  gold  and  silver  money  of  the  United  States,"* 
and  **  that  no  existing  law  or  laws,  and  no  law  or  laws  which  may  be 
hereafter  enacted,  shall  operate,  or  be  construed  as  operating  to  iJIev 
payment  to  be  made  in  any  other  money,  than  that  above  designated  f 
**  the  said  obligors  expressly  waiving  the  benefit  derived  or  to  be  derived 
firom  such  law  or  laws." 

Judgment  was  entered  and  fi.  fa.  issued,  in  which  the  sheriff  was  re- 
quired to  levy  the  debt  and  interest  '*in  specie,  current  gold  and  silver 
money."  The  Court,  on  motion,  set  aside  the  fi.  fa  ,  and  held:  That  the 
fi.  fa.  was  irregular ;  as  a  Jinai  judgment  is  necessarily  for  lawful  moAey. 
and  is  payable  in  any  money  which  the  law  has  made  a  1^^  teader. 
Shoenberger  vs.  Watte,  .  .  .  .  .  .  &5S 

2.  By  the  charter  of  the  Bank  of  the  State  of  Indiana,  it  was  provided, 
that  the  bank  should  not  at  any  time  suspend  or  refuse  payment  in  gold 
or  silver,  of  any  of  its  notes,  bills,  or  obligations,  &c.,  and  that  tf  it 
should  neglect  or  refuse  to  do  so,  then  the  holder  should  be  entitled  to 
recover  the  amount  with  twelve  per  cent,  interest.  On  the  Ist  of  April 
1862,  the  plaintiff  demsnded  of  a  branch  bank  payment  of  its  notes  in 
coin,  which  was  refused,  but  the  amount  tendered  in  United  States  Itgal 
tender  Treasury  Notes. 

Held^  (1st,)  That  the  provision  in  the  charter  in  question,  did  wA 
amount  to  a  restriction  of  the  right  of  the  bank  to  avail  itself  of  the 
privilege  of  using  anything  else  as  money,  as  a  tender,  which  th«  United 
States,  by  their  laws,  might  legally  declare  to  be  such. 

(2d),  That  Congress  had  not  the  Constitutional  power  to  declare  pa- 
per money  a  legal  tender;  but 
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^3d),  That,  considering  that  the  Legislature  and  Exeeutiye  Depart- 
ments of  the  Federal  Qorernment  had  decided  in  £ATor  of  the  existence 
of  such  a  power,  and  what  the  consequences  of  an  opposite  decision  at 
the  present  time  hy  the  court  would  be,  they  would  hold  the  Treasury 
Notes  to  be  a  legal  tender  until  the  Federal  Courts  should  determine 
otherwise.     Reynoldt  tb.  Bank  of  the  State  of  Indiana^       •  .  669 

ni    Liability  of  U.  8,  loam  to  State  taxation, 

1.  Stock  in  the  public  debt  of  the  United  States,  whether  owned  by 
indiyiduals  or  by  corporations,  is  taxable  under  the  laws  of  the  State 

The  People  vs.  The  Commiaeionere  of  Ttrxes,   ....  81 

2.  The  taxation,  by  the  State,  of  property  invested  in  a  loan  to  the 
Federal  Government,  is  not  forbidden  by  the  Constitution  of  the  United 
States,  wher^  no  unfViendly  discrimination  to  the  United  States,  as  bor- 
rowers, is  applied  by  the  State  law,  and  property  in  its  stock  is  subjected 
to  no  greater  burdens  than  property  in  general.    Id. 

8.  Whether  Congress,  for  the  purpose  of  giving  efFeot  to  its  powers  to 
borrow  money,  and  of  aiding  the  public  credit,  may  constitutionally 
enact  that  a  stock  to  be  issued  by  the  Federal  Government  shall  be  ex- 
empt from  taxation,  qitmre.    Id. 

4.  The  oases  of  MeCuHough  vs.  Maryiland^  4  Wheat.  116;  Othom  vs. 
U.  S.  Bank,  9  Wheat.  788 ;  and  Weston  vs.  The  City  of  CharUeton,  2  Pet., 
examined  and  distinguished.    Id, 

IV.  Stay  Law,  validity  of. 

The  Indiana  statute  of  1861,  which  provides  that  in  all  oases  of  sales 
by  the  Sheriff  on  execution,  after  its  passage,  the  Sheriff  shall  not  g^ve 
the  purchaser  a  deed  for,  and  possession  of  the  property  sold,  but  only  a 
certificate  entitling  him  to  a  deed  and  possession  in  one  year  from  the 
sale,  if  the  property  is  not  redeemed  in  the  manner  therein  provided,  is 
unconstitutional,  so  far  as  it  applies  to  sales  on  judgments  upon  contracts 
existing  at,  and  before  its  passage.    Scaby  vs.  Qibaony       .  .  .  22'' 

CONTEMPT. 

In  refuting  to  testify. 
See  Witness. 

CONTRACT. 

I.    When  varied  by  subsequent  Parol  Agreement,  or  by  Custom, 

1.  Where  a  contract  is  made  by  written  correspondence  solely,  it  must 
be  treated  as  a  contract  in  writing,  not  subject  to  addition  or  alteration 
by  proof  of  the  acts,  declarations,  and  intentions  of  the  parties  aliunde. 

Whitmore  vs.  South  Boston  Iron  Company^      ....  40S 

2.  But  it  is  competent  to  show  that  the  parties  subsequent  to  entering 
into  the  same,  consented  to  waive  any  of  its  provisions,  and  to  substitute 
others  in  their  stead.    Id, 

8.  But  an  additional  warranty,  not  expressed,  or  implied  by  its  terms, 
that  the  article  sold  is  fit  for  a  particular  use,  cannot  be  added,  either  by 
implication  of  law  or  parol  proof     Id. 

4.  Nor  can  the  question  whether  such  warranty  is  fairly  to  be  inferred 
f^m  the  application  of  the  terms  of  the  written  contract  to  its  subject- 
matter,  or  fVom  the  attending  circumstances,  be  submitted  to  the  jury  * 
they  should  be  instructed  that  no  such  warranty  exists  in  the  case.     Id, 

5.  A  contract  to  manufacture  **  retorts  like  the  one  before  furnished** 
imports  more  than  likeness  in  **8ize,  shape,  and  exterior  form."  It  has 
reference  to  the  material  and  workmanship.     Id. 

6.  Such  a  contract  cannot  be  controlled  by  proving  a  custom  in  the 
vicinity  of  the  transaction,  that  founders  shall  not  be  held  to  warrant 
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their  manufkotare,  unleaa  by  express  oonti«et ;  or,  in  ease  of  apfi«T«fei 
defects,  and  the  absence  of  anj  express  agreement,  that  they  shall  hmn 
their  castings  retamed  in  a  reasonable  time,  and  the  right  to  replaet 
them  by  new  ones.    Id. 

7.  The  rule  of  damages  for  not  ftimishing  manofiMtored  artielea  so- 
cording  to  contract,  is  the  difference  in  Taloe  between  those  aetmllj 
furnished  and  such  as  should  have  been,  unless  they  were  to  hare  been 
furnished  for  a  particular  use.   IcL 

II.   When  void  (u  againtt  Public  Policy, 
See  InsuBAifos,  IL 

CORPORATION. 

I.  Stock,  how  to  be  trantferred. 

1.  Upon  a  pledge  of  stock  in  a  railroad  corporation  in  New  Hamp- 
shire, there  should  be  such  deliTcry  as  the  nature  of  the  thing  is  capable 
of,  and  to  be  good  against  a  subsequent  attaching  creditor,  the  pledgee 
must  be  clothed  with  all  the  usual  muniments  and  indicia  of  ownership. 
Pinkerton  vs.  Manchester  and  Lawrence  Railroad, 

2.  Under  the  laws  of  New  Hampshire,  a  record  of  the  ownership  of 
shares  must  be  kept  by  such  corporations  in  this  State,  and  by  pn^ter 
certifying  officers  resident  therein.    Id. 

8.  On  the  transfer  of  stock  the  delivery  will  not  be  complete,  nntfl  aa 
entry  of  such  transfer  is  made  upon  the  stock  record,  or  it  be  sent  to  the 
office  for  that  purpose,  and  the  omission  thus  to  perfect  the  deliTeiy  will 
be  prima  facie,  and  if  unexplained,  conclusiTe  OTidence  of  a  secret  trast, 
ana  therefore  as  matter  of  law  fraudulent  and  Toid  aa  to  creditors.  Where 
the  transfer  was  made  at  a  distance  from  the  office,  and  the  old  certifi- 
cates surrendered,  and  new  ones  given  by  a  transfer  agent  appointed  for 
that  purpose,  and  residing  in  a  neighboring  State,  proof  that  the  proper 
OTidence  of  such  transfer  was  sent  to  the  keeper  of  the  stock  record  to  be 
entered  by  the  earliest  mail  communication,  although  not  reoeired  until 
an  attachment  had  intenrened,  would  be  a  sufficient  explanation  of  tke 
want  of  deliyery,  and  such  transfer  would  be  good  against  the  creditor. 
Id. 

4.  But  where  the  pledge  was  made  in  Boston  on  the  eighth  day  of  Jaly 
by  a  delivery  over  of  the  certificates,  and  nothing  more  done  until  the 
third  day  of  the  following  August,  and  then  the  old  certificates  suirta- 
dered  to  the  transfer  agent  there,  and  new  ones  received  from  him,  and 
notice  given  by  the  first  mail  to  the  office  at  Manchester  in  this  State:  It 
woe  held,  that  as  against  an  attachment  made  between  the  obtaining  the 
new  certificates  and  the  notice  at  the  office,  the  possession  was  not  sea- 
sonably taken,  and  the  transfer  was  therefore  not  valid.     Id. 

6.  Where,  upon  a  sale  on  execution  of  shares  in  a  corporation,  a  certi- 
fioat'e  is  demanded  of  the  corporation  by  the  purchaser,  and  a  suit  is 
brought  for  refusing  to  give  such  certificate,  the  measure  of  damages  is 
the  value  of  the  stock  at  the  time  of  the  demand,  with  interest,  and  not 
the  value  at  the  time  of  trial  or  at  any  intermediate  period.     Id, 

II.  Fraitdttlent  ifsue  of  Stock. 

R.  &  Q.  L.  Schuyler  being  the  owners  of  one  hundred  and  sixty  riiares 
in  the  defendants'  company,  of  which  R.  Schuyler  was  the  Register  and 
Transfer  Agent,  the  latter  in  1849  delivered  to  the  plaintiff's,  as  collateral 
security  for  a  debt  due  by  him,  certificates  for  ninety  of  those  shares,  with 
a  olank  power.  No  application  for  a  transfer  on  the  books  of  the  cobs- 
pany,  as  required  by  the  charter,  was  mode  until  1854,  when  it  was  dis- 
covered that  R.  S.  had  been  guilty  of  a  fraudulent  over  issue  of  the  sto^ 
of  the  company  to  his  firm,  but  there  was  no  evidence  that  any  of  this 
spurious  stock  had  passed  out  of  the  hands  of  the  firm  before  the  deln 
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▼ery  of  the  genaine  oeiiifleates  to  the  plaintiffs.  The  oompany  subse- 
qnentlj  reflised  to  allow  the  transfer  of  the  latter.     Hdd^ 

1.  Burden  of  proof, — It  is  inoumbent  upon  the  defendants  to  show,  if 
raoh  be  the  faot,  that  these  oertiftoates  do  not  represent  the  genaine  stock 
of  the  oompany,  that  being  a  fact  more  exolusively  in  their  power  to 
proye. 

2.  PlmnUffy  tUU.-^The  plaintiffs  are  to  be  regarded  as  the  first  and 
only  equitable  purchasers  and  owners  of  ninety  of  the  one  hundred  and 
sizty  shares  of  genuine  stock  held  by  Schuyler. 

^  8.  Plamtiffi*  HtU  not  htt  by  delay, — The  bona  fide  holders  of  such  cer- 
tificates had  a  right  to  rely  upon  them,  as  securing  to  the  owners  the 
shares  which  they  represented,  against  all  transfer  to  other  parties. 

4.  Notice  to  the  Company, — The  knowUdyt  of  Schuyler  that  these  certi- 
fieates  were  held  by  bona  fide  purchasers,  for  yalue,  was  notice  to  the 
Company,  while  he  acted  as  their  transfer  agent  in  registering  the  trans- 
fers to  subsequent  parties,  and  thus  affected  them,  constructiTcly,  with 
the  fraud  of  their  agent,  and  thereby  avoided  the  effect  of  such  transfers 
as  between  the  plaintiffs  and  the  Company,  and  rendered  them  liable  to 
make  good  the  plaintiffs'  loss  thereby  sustained. 

6.  iembU. — It  is  by  no  means  certain  that  the  transfers  registered  are 
to  be  regarded  as  haying  operated  upon  the  plaintiffs*  shares. 

6.  Blank  transfers, — Blank  powers  of  attorney,  for  transferring  stock, 
although  under  seal,  may  be  filled  up  at  the  oonyenience  of  the  trans- 
ferree,  and  thus  operate  as  of  their  date. 

7.  Lex  loeL — Such  being  the  settled  law  of  the  State  of  New  Tork 
frhere  this  instrument  was  intended  to  take  effect,  will  remove  all  ques- 
tion as  to  its  yalidity,  even  if  we  admit  that  the  law  of  the  place  where  it 
was  executed  is  otherwise.  Bridgeport  Bank  vs.  Ths  New  Tork  and  New 
Haven  Railroad,  .......  210 

III.  Aetignment  of  Railroad  to  Creditor,  whenpaeeet  Lieents  to  ties  a  Patent. 
See  Patbht. 

lY.  Subscriptions  by  Towns,  fe,,  to  Stock. 
See  MvirioiFAL  Svbsouptioh. 

COSTS. 

Attorney's  Lien  fir. 
See  Attobvit. 

CUSTOM. 

Where  admissible  to  vary  OoiUneL 

See  CovTBAOT,  I. 

PAMAGE8. 

See  CoBTBAOT,  n.  7. 
Slandbb. 
Tboybb. 

PEOEIT. 

On  eale  of  Articles  of  Food, 
See  Salb  or  Goons,  JL 

PEED. 

Blank  Transfers  or  Power  of  Attormy, 
See  CoBPOBATioir,  II.  6. 
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DESCENT  AND  DISTRIBUTION. 

The  Intestate  Iaw  of  Pennsylvania  of  1882  proTides  thai  oo  the  death 
of  a  person  without  issue,  his  parents  shall  take  his  real  estate  dnriag 
their  joint  lives  and  the  life  of  the  survivor  of  them.  A  private  statute 
of  that  state  passed  in  1B68  enaoted  that  A.  and  B  ehUdren  of  G.  should 
have  all  the  privileges,  &c.,  of  children  bom  in  lawful  wedlock,  sad 
inherit  and  transmit  real  estate  as  such.  These  were  the  offspring  of  C. 
and  of  X.,  who  had  afterwards  married  Y.  A.  died  intestate  without 
issue,  in  1859,  at  which  time  C.«  X.,  and  Y.  were  all  living.  Heid,  thst 
C.  and  X.,  as  the  legislative  parents  of  A.,  took  a  joint  life  estate  in  his 
lands.     KiUam  vs.  Killam,  .18 

Held,  also,  that  the  act  of  1 865,  which  provides  that  the  estate  of  a 
bastard  shall,  on  his  intestacy  without  issue,  pMS  to  hit  motlier  abss- 
lutely,  did  not  apply.     Id, 

DOMICIL. 

See  CoKFLicT  or  Laws,  II.,  III. 

DOWER. 

I.  Right  of  Tenant  to  ditprove  Beism  in  Husband, 

1.  A  tenant  in  an  action  of  dower  is  not  estopped  from  showing  that 
the  seisin  of  the  husband  was  not  such  as  to  give  his  wife  a  right  of 
dower,  where  he  or  his  grantor  has  accepted  a  deed  of  the  premises  frem 
the  husband  and  claims  under  it,  although  he  may  be  estopped  from  de- 
nying the  right  of  the  husband  to  give  the  deed.     Fotter  vs.  IhemeL,       .  &A 

2.  Estoppels  are  mutual.  The  wife  is  not  estopped  if  the  husband,  in 
a  deed,  misstates  his  title — as  one  not  giving  dower.    Id 

.  8.  Dower  is  no  part  of  the  estate  of  the  husband,  but  an  independent 
and  inchoate  right,  which  may  become  an  interest  in  the  estate  after  his 
death,  if  his  seisin  was  such  as  to  give  it.  But  the  law  will  not  create 
this  estate  by  the  operation  of  an  estoppel  where  it  otherwise  would  not 
exist,  where  the  tenant  has  simply  accepted  a  deed  from  the  husband, 
which  does  not  allude  to  the  matter  of  dower,  or  to  the  existence  of  the 
wife.     Id 

4.  Where  it  appears  in  the  deed  from  the  husband,  that  his  title  is 
only  that  of  mortgagee  before  foreclosure,  no  estoppel  can  arise.     Id 

II.  Wife  of  Mortgagee  when  dowable. 

The  wife  of  a  mortgagee  cannot  claim  dower  in  an  estate  until  the  same 
is  foreclosed  by  the  husband.     Foeter  vs.  Dwinel,  .  .  .  .604 

EASEMENT. 
See  Wat. 

ERRORS  AND  APPEALS. 
Diteretion  at  Trial  of  Case, 

1.  As  a  general  rule,  the  party  holding  the  affirmative  of  the  issues 
has  the  right  to  open  and  conclude  the  argument  to  the  jury ;  bat  such 
practice  being  within  the  discretion  of  the  court,  the  refusal  to  give  the 
defendant  the  conclusion  will  be  no  cause  for  reversal  of  the  judgmenL 
Reiehard  vs.  The  Manhattan  Life  Insurance  Company,  .  .  .  M7 

2.  No  exception  lies  to  the  decision  of  a  judge  of  the  superior  covit 
upon  the  question  whether  a  deposition  which  has  been  read  in  evidence 
in  a  trial  shall  be  delivered  to  the  jury  when  they  retire  to  consider  of 
their  verdict     Whithead  vs.  Keyes,  .  .  .  ,  .171 

EQUITY. 

I.  Jurisdiction  over  separate  Estate  of  Married  Wonum, 
See  Mabriip  Womajt's  Acts. 
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EQUITY. 
II.  Specific  Performance  of  Building  CovenanU  and  Reetrietunu, 
See  Ihjunotiom. 

ESCAPE    • 

Action  for. 

See  AsKSST,  L 
Shkuff. 

ESTOPPEL. 

See  DowBB,  I.  1,  2. 

EVIDENCE. 

L  Examination  of  Wttnessee, 

When  the  plaintiff  in  the  conme  of  a  trial  oalls  out  the  declarations  of 
the  defendant,  it  does  not  follow,  that  all  that  was  said  by  defendant 
oan  be  given  in  evidence,  but  only  that  which  tended  to  qualify  that  given 
in  evidence  by  the  plaintiff,  and  no  more.     Brotmer  vs.  Ooldtmth  et  al,^      47 

II.  Foreign  Judgment^  tohere  not  inquirable  into. 
See  Pleading. 

III.  Written  Contract^  token  varied  hy  Parol  Evidence* 
See  CONTBAOT,  I. 

EXECUTION. 

On  Stock,  when  preferred  to  Uhregietered  PUdge. 
See  CoRPoaATioH,  I.  5. 

FOREIGN  INSURANCE  COMPANY. 
See  Irsubamoi,  II. 

FRAUD. 

Antecedent  Debt^  where  constittUee  a  Purchaser  for  Value, 

If  the  owners  of  property  have  intrusted  it  to  an  agent  for  a  special 
purpose,  and  the  agent,  in  violation  of  his  duty,  has  unlawfully  consigned 
the  same  to  be  sold,  with  directions  to  remit  the  proceeds  to  a  private 
creditor  of^his  own,  and  such  creditor,  upon  being  informed  by  a  letter 
from  the  consignee  of  the  consignment  of  the  property  and  directions  in 
reference  to  the  same,  manifests  his  assent  thereto  by  unequivocal  acts, 
and  the  property  is  sold  by  the  consignee,  and  bills  of  exchange,  payable 
to  the  agent's  creditor  or  his  order,  are  purchased  with  the  proceeds,  and 
remitted  in  a  letter  addressed  to  him,  in  compliance  with  the  directions, 
and  the  creditor,  after  receiving  notice  of  the  intended  remittance,  and 
after  manifesting  his  assent  thereto,  and  after  the  remittance  is  actually 
made,  but  before  it  is  received,  learns  for. the  first  time  of  the  manner  in 
which  the  agent  became  possessed  of  the  property,  and  of  his  wrongful 
acts  in  reference  to  it,  the  original  owners  of  the  property  cannot  main- 
tain an  action  for  money  had  and  received  against  such  creditor,  to  re- 
cover the  amount  collected  by  him  upon  the  bills  of  exchange.  Le  Breton 
▼8.  Pdrce,     .........     85 

HABEAS  CORPUS. 

Commitment  for  Contempt^  when  examinable  upon. 
See  Witness. 
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HUSBAND  AND  WIPE. 

See  DowsR. 

Marriid  Womav's  Act. 

INJUNCTION. 

AgainBt  Violation  of  a  Building  Rettrietion, 

H.,  being  the  owner  of  two  city  lots,  one  a  oomor  property,  and  *hm 
other  adjoining  it,  granted  and  conveyed  the  corner  lot  to  D.  and  R.  ia 
fee ;  reserving  a  perpetual  ground-rent,  upon  the  ekpress  condition  that 
the  grantees,  their  heirs  and  assigns,  should  not  erect  any  building  upon 
the  back  part  of  the  lot  higher  than  ten  feet  H.,  at  the  time,  andftr 
some  years  afterwards,  occupied  the  a<yoining  property  as  his  residence. 
By  five  several  mesne  conveyances,  all  made  subject  to  the  condition,  the 
comer  property  became  vested  in  M.  in  fee ;  H.  having  some  years  prior 
to  the  conveyance  to  M.  granted  to  the  then  owner  permission  to  raise 
his  back  building  to  the  height  of  eleven  feet,  expressly  stipulating  that 
such  permission  should  not  prejudice  or  impair  the  condition.  H.  died 
seised  of  the  adjoining  property,  and  also  of  the  rent  reserved  out  of  the 
corner  lot.  His  testamentary  trustee  granted  and  conveyed  the  adjoin- 
ing property  to  C,  no  mention  being  made  in  the  deed  of  the  restriction 
imposed  on  the  corner  property.  M.  subsequently,  by  sundry  mesne 
conveyances,  became  the  owner  of  the  rent  reserved,  which  thus  merged; 
and  M.  threatened  to  build  in  entire  disregard  of  the  restriction.  C.  filed 
a  bill  in  equity  to  restrain  him,  and  applied  for  a  special  iig unction,  which 
was  refused ;  and  M.  went  on  and  erected  a  three  story  back  building. 
Heldt  upon  appeal  ftrom  the  decree  of  the  court  below,  reftising  the 
injunction  and  dismissing  the  bill : 

1.  That  although  the  clause  imposing  the  restriction  was  a  strict  con- 
dition in  law,  yet  equity  would  only  inquire  into  the  substantial  elements 
of  the  agreement,  and  would  enforce  it  for  any  party,  for  whose  beneiit 
it  appeared  to  be  intended. 

2.  That  the  duty  of  the  defendant  not  to  build  in  violation  of  the  con- 
dition was  clear ;  and  that  this  duty  was  not  reserved  as  a  mere  personal 
obligation  to  H.,  the  original  grantor,  his  heirs  and  assigns ;  nor  for  the 
benefit  of  the  ground-rent ;  but  that  it  was  for  the  benefit  of  the  a^ioin- 
ing  property  then  owned  by  H. ;  and  created  an  obligation  to  the  owner 
of  that  property,  whoever  he  might  be ;  and  equity  would  interfere  to 
enforce  and  protect  his  right. 

8.  That  a  general  plan  of  lots  need  not  be  shown ;  such  a  plan  is  only 
one  means  of  proof  of  the  existence  of  the  right  and  duty ;  and  this  may 
appear  as  well  from  a  plan  of  two  lots,  as  of  any  greater  number. 

4.  That  the  release  of  a  part  of  a  condition  operates  as  a  release  of 
the  whole,  only  where  fbrfeiture  of  the  estate  for  a  breach  of  the  condi- 
tion is  demanded ;  equity  will  enforce  the  condition  in  its  modified  form 
in  favor-of  a  party  who  asks  only  compliance  with  the  agreement. 

6.  That  the  defendant  having  built  in  violation  of  the  condition,  after 
bill  filed,  the  complainant  was  entitled  to  a  decree  of  abatement  withoat 
amending  his  bill      Clark  vs.  Martin^         .  •  .  •  .479 

INSURANCE. 

I    Authority  of  Offieerg  of  Insurance   Company  to  hind  by  Ouaraniy  of 
Company. 

1.  Though  by  the  Charter  of  an  Insurance  Company  it  is  provided  that 
« every  contract,  bargain,  and  other  agreement,*'  in  execution  of  tlie 
powers  of  the  company,  **  shall  be  in  writing  or  print,  under  the  corporate 
seal,  and  signed  by  the  President,  or,  in  his  absence  or  inability  to  serve, 
by  the  Vice-President  or  other  officer,  &c.,  and  duly  attested  by  the  Secre- 
tary or  other  officer,"  &c.,  a  parol  agreement  as  to  the  terms  on  which 
a  policy  shall  be  issued,  made  by  the  Presilent,  Secretary,  or  other 
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I        general  agent  of  the  company,  may,  neyerthelesB,  be  enforced  specifically 
I        in  a  court  of  equity,  which,  in  case  of  a  previous  loss,  will  be  by  a  decree 
for  the  amount  which  would  be  due  upon  a  policy  duly  executed :  Orisr, 
J.     CofuUuU  TS.  The  Allegheny  Ineuranee  Company,  .116 

2.  But  a  mere  collateral  agreement,  which  does  not  inyoWe  the  exe- 
cution of  a  policy  of  insurance,  is  not  within  the  scope  of  the  general 
authority  of  an  officer  or  agent  of  such  a  corporation,  and  cannot  be 
enforced.     Id, 

8.  The  plaintiff,  through  a  broker,  applied  to  the  defendants  for  an 
insurance  on  a  boat  for  a  definite  amount,  and  was  informed  that  *'  it  a 
would  be  taken."  The  defendants  subsequently  sent  to  the  broker  their 
own  policy  for  a  part,  and  the  policies  of  three  other  companies  for  the 
residue,  executed  by  an  agent  for  the  latter  companies.  The  broker,  on 
reoeiTing  the  policies,  wrote,  in  the  absence  of  his  principals,  to  the 
defendants,  to  say  that  he  doubted  whether  the  agency  policies  would  be 
accepted,  alleging  as  a  reason,  that  the  particular  agent  had  not  a  good 
reputation  for  **  settling  loeeet"  and  added,  **  /  don't  know  whtther  it  t«  your 
custom  to  guarantee  the  offices  you  insure  in,  or  not ;  if  you  do,  1  may  pre- 
vail on"  the  plaintiff  **to  hold  the  policies."  The  Secretary  of  the 
defendants,  in  reply,  wrote :  "  In  handing  the  policies"  to  the  plaintiff, 
**  you  can  say  that  if  the  boat  is  not  insured  in  offices  satisfactory  to  him, 
we  will  have  them  eaneelled ;  but,  though  they  are  not  re-insurances,  yet  in 
ease  of  loss  we  will  fesl  ourselves  bound  for  a  saiisfaetory  atf^ustment.  We 
deem  the  companies  good,  and  if  any  parties  can  settle  with  them,  we  can. 
On  the  faith  of  this  letter  the  plaintiff  closed  the  transaction.  One  of 
the  substituted  companies  afterwards  became  insoWent,  and,  a  loss  hav- 
ing occurred,  a  special  action  on  the  case  was  brought  against  the  defend- 
ant: Heldf  (1.)  That  the  Secretary  of  the  defendants  had  no  general 
authority  to  bind  them  by  a  guaranty  of  the  solvency  of  the  substituted 
companies;  and,  (2,)  if  he  had,  his  letter  did  not  amount  to  this,  boi 
only  to  an  undertaking  for  a  satisfactory  determination  of  the  amount 
of  the  loss,  and  its  apportionment  between  the  insurers.     Id. 

U.    Conditions  in  Policy  restricting  Right  of  Action,  when  void. 

An  agreement  in  a  policy  of  insurance,  executed  by  a  foreign  insurance 
company,  that  the  insured  waives  the  right  to  bring  an  action  upon  the 
policy  except  in  the  courts  of  the  state  incorporating  such  company,  is 
▼old,  both  as  against  public  policy  and  the  statute  of  this  state  relating 
io  foreign  insurance  companies  of  December  8,  1855;  R.  C,  p.  884. 
Reichard  vs.  The  Manhattan  Life  Insurance  Company,  .  647 

III.  Representations,  on  lAfe  Policy. 

Where,  in  a  policy  of  insurance  npon  life,  the  representation  was  made 
that  the  insured  was  sober  and  temperate  and  in  good  health ;  if  the 
representation  was  true  at  the  time  it  was  made,  the  subsequent  habits 
of  the  insured  would  be  no  bar  to  a  recovery  upon  the  policy.  Reichard 
T8.  The  Manhattan  Life  Insurance  Company,  ....  547 

rV.  Abandonment  of  Voyage,  on  Marine  Policy, 

1.  An  abandonment  of  the  voyage  insured  and  substitution  of  a  new 
▼oyage  defeats  the  policy  of  insurance  from  the  time  of  such  abandon- 
ment, although  when  the  loss  occurs  the  vessel  is  sailing  in  a  track  or 
course  of  the  voyage  common  both  to  the  voyage  described  in  the  policy, 
and  in  the  substituted  voyage.  Merrill  vs.  Boylston  Fire  and  Marine 
Insurance  Company,  .......  842 

2.  Such  abandonment  may  occur  after  the  vessel  has  commenced  her 
specified  voyage.     Id, 

8.  The  facts  in  the  present  case  present  a  case  of  abandonment,  and 
not  one  of  an  intention  to  deviate,  and  the  policy  was  therefore  at  once 
defeated  when  the  master  of  the  ship  abandoned  the  termini  of  the 
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▼oyage  desoribed  in  the  policy,  and  sailed  from  Falmouth,  bound  U 
Antwerp,  as  her  port  of  discharge.     Id, 

V.  Agreement  for^  when  enforced  in  Equity, 
Ante,  I.  1. 

INTESTATES. 
I.  Succession  to  Estate^  how  affected  bif  DomieU, 
See  Conflict  of  Laws,  III. 

IL  Laws  of  Pennsylvania, 
See  Dbsobnt  and  Distribution. 

JUSTICE  OF  PEACE. 
LiahiUtyfor  Acts  when  not  duly  qualified, 

1.  A  justice  of  the  peace,  in  an  action  against  himself  for  an  arrest 
under  a  warrant  issued  bj  him,  cannot  justify,  if  he  had  not,  before  such 
arrest,  taken  the  oath  of  office  prescribed  by  the  Constitution  of  the 
State.     Courser  vs.  Powers,  .  .  .  .268 

2.  Nor  will  a  subsequent  administration  of  the  official  oath,  on  ih» 
same  day  of  the  arrest,  enable  him  to  do  -so,  and  the  true  time  when  snek 
oath  was  taken  may  be  shown.     Id, 

8.  Neither  will  the  taking  of  the  official  oath  under  an  election  to  the 
same  office  for  the  previous  year  enable  him  to  justify;  the  official  oath 
is  only  commensurate  with  the  appointment,  and  ooTers  only  the  existing 
term  of  office.     Id. 

LAKE. 

See  Riparian  Ownbrs. 

LEASE. 
Re-entry  for  Non-payment  of  Rent. 

Our  statutes  with  regard  to  the  recovery  of  leased  premises,  except  in 
the  specific  remedy  which  they  provide  and  the  notice  to  quit  prescribed, 
do  not  dispense  with  the  requirements  of  the  common  law  on  the  suited. 
Bowman  vs.  Foot,     .  .  tSi 

A  lease  for  a  term  of  years,  under  which  the  rent  was  payable  quar- 
terly on  certain  days  named,  contained  the  following  condition : — "  Pro- 
vided however,  that  if  the  lessee  shall  neglect  to  pay  the  rent  as  afore- 
said, then  this  lease  shall  thereupon,  by  virtue  of  this  express  stipulation, 
expire  and  terminate ;  and  the  lessor  may,  at  any  time  thereafter,  re-enter 
said  premises,  and  the  same  possess  as  of  his  former  estate."     Held, 

1.  That  the  terms  expire  and  terminate  were  merely  equivalent  to  the 
more  common  expression,  shall  become  void. 

2.  That  the  lease,  by  the  non-payment  of  rent,  did  not  become  Toid. 
but  only  voidable  at  the  option  of  the  lessor. 

8.  That  to  take  advantage  of  his  right  to  avoid  the  lease,  it  was  neces- 
sary for  the  lessor — 1st.  To  make  demand  of  the  rent  on  the  day  it  ftli 
due,  on  the  premises,  and  at  a  convenient  hour  before  sunsets  2d.  Upon 
neglect  to  pay  the  rent,  to  make  a  re-entry  on  the  premises,  or  in  some 
other  positive  manner  assert  the  forfeiture  of  the  lease.  [Per  Stobrs,  G. 
J.,  and  Hinman,  J. ;  Ellsworth  and  Sanford,  Js.,  dissentiug.]     Id, 

Whether,  after  an  entry  for  non-payment  of  rent,  the  acceptance  of  the 
rent  is  a  waiver  of  the  forfeiture :  Quere.  The  current  of  authoritiea  in 
against  such  a  doctrine.     Id, 

LEGAL  TENDER  NOTES. 

See  CoHSTiTtJTioNAL  Law,  IL 
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UBX  LOCI. 

See  CoNFLtcT  or  Laws. 

ABRIED  WOMAN'S  ACTS. 

LiabUUy  of  teparate  Estate^  and  how  enforced, 

1.  The  oontraots  of  tkfeme  covert^  when  necessary  or  conyenient  to  the 
proper  use  and  esjoyment  of  her  separate  estate  by  yirtue  of  the  enabling 
statutes  ^secs.  1.  2,  and  8.  R.  8.  Wis.  1858),  are  binding  upon  the  estate 

at  law.    {Conway  "VS.  Smith,  18  Wis.)     Todd  vn.  Lee,  .657 

2.  AU  her  other  engagements  stand  as  before,  good  only  in  equity. 
(The  case  of  Vale  vs.  Dederer,  22  N.  Y.  450,  considered  and  disapproved ; 
a.  c,  18  N.  Y.  265,  approved.)    Id 

3.  The  change  Arom  an  equitable  to  a  legal  estate,  has  not,  with  re- 
spect to  her  general  engagements,  enlarged  her  powers  or  removed  the 
disabiUty  of  coverture,  but  she  remains  as  if  still  possessed  of  an  estate 
in  equity  without  restriction  as  to  the  jue  ditponendi,  capable  of  charging 
it  with  debts  incurred  for  her  own  benefit  or  the  benefit  of  her  estate, 
to  its  full  extent,  and  such  charge  may  be  enforced  in  a  civil  action 
under  the  Code  of  Procedure.    Id, 

4.  The  action  should  be  m  rem  not  in  personam,  for  she  is  incapable 
of  charging  herself />«f«ona%  either  in  equity  or  at  law.     Id. 

5.  Injunctions  and  receivers  in  such  actions  may  be  had  to  preserve 
the  property  during  the  pendency  of  the  suits,  and  to  convert  the  pro- 
]^ty  and  satisfy  the  debts,  for  want  of  other  process,  after  judgment.   Id, 

6.  The  husband  is  a  [Mroper  party,  but  no  personal  demand  can  be 
made  against  him  in  such  cases.  At  common  law  the  personalty  of  the 
wife  rests  absolutely  in  the  husband^  and  although  he  may  be  liable  for 
k0r  debta  upon  the  principles  of  agency,  yet,  even  under  the  Code  of  Pro* 
aedure,  to  bind  him  or  his  property  a  separate  action  at  law  must  bt 
brought  This  common  law  rule  has  no  application  in  such  cases  in 
•^uity ;  and  whether  ha  is  liable  or  not  is  a  question  of  fact  for  the 
jury.     Id, 

7.  L.,  Bfeme  covert,  the  owner  of  a  separate  estate  under  the  enabling 
sUAute,  with  her  husband's  permission,  upon  the  faith  and  credit  of  her 
separate  estate,  purchased  goods  and  hired  a  store,  and  engaged  in  trade 
as  if  she  were  sole.  She  failed  to  pay  the  rent,  and  refused  to  pay 
for  the  goodsi  because  of  coverture.  In  actions  brought  to  charge  the 
ront  and  price  of  the  goods  upon  her  separate  estate,  and  to  apply  the 
goods  left  to  liquidate  the  claims  in  8;uit,  Seld,  That  as  it  is  an  estab- 
lished rule  in  equity  that  a  feme  covert  may,  with  her  husband's  per- 
mission, given  even  after  marriage,  become  a  tole  trader,  and  hold  tne 
profits  arising  out  of  her  business  to  her  sole  and  separate  use,  so  equity, 
in  consideration  of  the  benefit  thus  accruing  to  her  separate  property, 
irill  charge  the  debts  properly  incurred  in  trade  upon  it,  and  apply  both 
ber  separate  property  and  stock  in  trade  to  their  payment,  through  a  re- 
ceiver.   Id, 

mSTAKB  09  BOVNDARIBS. 
See  Trotik. 

ICONET  HAD  AND  RBCEIVBD. 

#br  Proceeds  of  IVaud. 
See  Feaup. 

iniXICIPAI,  STOSCRIPTIONa 

ValidUy  of. 

By  the  proTisions  of  a  statnte,  the  Supenrisor  and  Commissioners  of  the 
town  of  S.  were  authorised  to  borrow  a  sum  of  money,  not  exceeding 
twenty-flve  thousand  dollars,  upon  the  eredit  of  the  town,  and  to  exeoatt 
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therefor,  under  their  official  signatures,  a  bond  or  bonds.  Thej  were  t»^ 
have  no  power  to  do  any  of  the  aots  authorized  by  the  statute  antil  i ' 
written  assent  of  two-thirds  of  the  resident  tax-payers  was  obtained  i 
filed  in  the  office  of  the  County  Clerk.  The  money,  when  obtained,  wta 
directed  to  be  paid  oyer  to  the  president  and  directors  of  a  railroad  oob- 
pany  then  about  to  be  organized  for  the  construction  of  a  railroad  throagjk 
the  town.  Instead  of  borrowing  the  money,  the  Superrisors  and  Coa^ 
^  missioners  executed  and  delivered  the  bonds  directly  to  the  TailrtwA' 
company  in  payment  for  stock  for  which  they  were  authorized  to  walh  j 
scribe,  and  these  were  subsequently  sold  by  the  company  at  a  discowiL 
Each  of  the  bonds,  upon  which  the  plaintiff  brought  his  acUon,  state!  i 
that  the  requisite  consent  of  the  tax-payers  had  been  obtained  and 
properly  filed,  with  a  certificate'  of  the  County  Clerk  that  a  paper,  por^ 
porting  to  be  the  written  assent,  &c.,  had  been  filed  in  his  offiee.  The 
statute  did  not  authorize  the  giving  of  this  certificate,  nor  did  it  preaerilM 
in  what  method  the  written  assent  should  be  proved.  No  evidenee  was 
offered  that  the  consent  had  been  given  other  than  what  is  above  stated. 
The  bonds  on  which  the  suit  was  brought  were  payable  to  bearer,  and 
the  plaintiff  was  a  holder  for  value.  | 

1.  Held,  that  the  power  to  borrow  was  not  properly  complied  with.        , 

2.  That  the  provision  requiring  the  assent  of  the  tax-payers,  aa  evi- ' 
denced,  was  a  condition  precedent  to  the  issue  of  the  bonds,  and  as 
indispensable  prerequisite  to  their  validity. 

8.  That  in  the  absence  of  all  direct  proof  that  the  written  assent  had 
been  obtained,  the  town  was  not  estopped  by  the  acts  of  its  agents,  who 
had  issued  bonds  asserting  upon  their  face  that  it  had  been,  even  thoagk 
it  had,  for  a  considerable  period,  acquiesced  in  their  acts.  Such  oonsest 
should  have  been  proved  affirmatively.  The  case  does  not  come  witbia 
the  rule  that  when  a  power  is  conferred,  if  the  agent  does  an  aet  iMtk 
is  apparently  within  the  terms  of  the  power,  the  principal  is  bound  hjJh% 
representation  of  the  agent  as  to  the  existence  of  any  exirmne  Ikdi 
essential  to  the  proper  exercise  of  the  power  where  such  ftots,  from 
their  nature,  rest  peculiarly  witliin  the  knowledge  of  the  agent  The 
defect  consists  in  the  existence  of  the  power  itself,  and  if  it  did  nol^  the 
facts  requisite  to  the  validity  of  the  bonds  being  created  by  statute,  wen 
not  peculiarly  within  the  knowledge  of  the  town. 

4.  The  tMt  that  the  bonds  were  negotiable,  and  purchased  for  valse 
without  notice  of  the  defect,  does  not,  under  such  ciroumstanees,  aid  the 
plaintiff.     Oould  ys.  The  Town  of  SUerUny,  .  .  •  .  .1 

NEW  JERSET. 
JurUdietion  over  Watere  of  Httdeon. 

By  the  compact  between  the  States  of  New  Jersey  and  New  York,  ap- 
proved by  Congress  in  the  year  1884,  the  State  of  New  York  has  ezela- 
sive  jurisdiction  over  all  the  waters  of  the  Hudson  River,  and  of  and 
over  the  lands  covered  by  the  said  waters,  to  the  low-water  mark  on  the  { 
New  Jersey  shore.    On  an  indictment  in  New  Jersey  for  obstructing  the  i 
tree  navigation  of  the  said  river,  by  placing,  sinking,  and  lodging  is  ' 
the  said  river  certain  ships,  schooners,  boats,  and  other  vessels,  the  jury 
rendered  a  general  verdict  of  (piilty,  but  found  as  a  fact  that  the  defend-   , 
ants  had,  within  the  times  specified  in  the  indictment,  placed  and  pro-  ' 
cured  to  be  placed  vessels  and  wrecks  of  vessels  both  above  and  beUm 
the  low-water  line,  which  were  an  interruption  to  the  navigation.    A   . 
new  trial  was  (granted.     TKe  State  vs.  Babeoek^  .1 

Observations  on  the  nature  and  ground  of  the  compact  betwees  the  j 
States.     Id. 

NEW  YORK.  I 

Compact  with  New  Jeret^*  . 

See  Niw  Jxbsit.  ' 
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ijNe  Jutnoi  or  thb  Piaob. 

' ^kdtuive  Lieeiue  to  hm  PaUmt,  mkert  exUmdM  to  Auigmffor  OndUon, 

^.'  An  assigomeni  of  tho  rerenoeo  of  a  railroad,  bj  the  company,  to  a 
.^'  preferred  creditor,  and  the  use  of  the  rolling  stock,  is  not  a  transfer  of 
^  ^  corporate  entity  or  property.  And  the  use,  hy  the  assignee,  of  cars  which 
^'"h^re  attached  patented  brakes,  does  not  render  him  liable  to  account  fnr 
';  infringement  upon  the  patent-right,  when  the  exclusiTS  use  of  the  brakes 
^  .had  been  licensed  to  the  company  by  the  patentee.  The  assignee  used 
\'\  the  brakes  as  an  agent  of  the  company,  and  not  as  a  purchaser ;  and  his 
use  of  them,  in  the  name  of  the  company,  was  exdusiTO  in  the  meaning 
'  ^^  of  the  license.    Ewugh  ts.  ChamUrlam^      •  .  •  •  .207 

lADINO. 

;^9rtign  Judgment  on  »am*  Cause  of  Action^  token  m  Bar. 

:  ^     DeelaratioB  stated  thai  the  registered  owner  of  a  British  ship  mortgaged 

it,  and  on  the  9th  of  April,  1855.  the  plaintiff  became  the  mortgagee;  thai 

2.4 on  the  8th  Jane,  1854,  the  captain,  while  on  a  Toyage,  drew  a  bill  at  Mel- 

..•  bourne,  in  Australia,  on  the  owner  in  England,  for  necessary  disburse- 

«,  ments  of  the  ship,  in  faror  of  L.  &  Co.:  that  L.  k  Co.,  without  Talue, 

.,  indorsed  it  to  the  defendants,  British  subjects  residing  in  England ;  thai 

*  the  bill  was  dishonored ;  that  the  defendants,  knowing  the  premises,  and 

^:  that  the  ship  was  about  to  call  on  her  Toyage  at  the  port  of  Havre  de 

Grace,  in  France,  and  thai  by  the  law  of  France  the  bona  fide  holder  for 

^  Talue  of  such  a  IhII  (if  a  French  subject),  could  take  proceedings  in  the 

\:  French  courts  and  attach  and  sell  the  ship,  conspired  with  T.,  a  French 

^^  snlijeot,  thai  they  should  indorse  the  bill  to  him  without  value,  and  thai 

he  should  take  proceedings  in  the  French  courts,  and  falsely  represent 

thai  he  was  bona  fide  holder  of  the  bill  for  value;  and  thereupon  T., 

upon  the  arrival  of  the  ship  in  a  French  port,  took  proceedings  in  the 

French  courts,  and  therein  obtained  orders  for  the  attachment  and  sale  of 

,   the  ship;  and  the  plaintiff  was  deprived  of  his  property  in  the  ship: 

Held,  that  this  being  a  judgment  in  rem*  though  in  a  foreign  court,  an 

action  could  not  be  maintained  while  it  remained  unreversed,  as  it  was 

consistent  with  the  averments  in  the  declaration  that  the  plaintiff  had 

notice  of  the  proceedings  in  France,  and  allowed  judgment  to  go  by 

default,  or  even  that  he  appeared  in  the  French  court,  and  the  question 

'  whether  T.  was  a  holder  of  the  bill  for  value  was  decided  against  him. 

1    Caetrique  vs.  Behrene  and  otkero^       •  •  •  •  •  ,4% 

WERS  OF  ATTORNEY. 
^n  Blank. 
[   See  CoBPOBATioirB,  IL  (L 

JLROAD. 
See  CoRPOBAnoirs,  IL 

l-ENTRY. 

For  Non-payment  of  RenL 
See  Lease. 

PARIAN  OWNERS. 
Bightt  of  on  Inland  Ldkee, 

The  rule  of  riparian  proprietorship  upon  the  river  Detroit,  as  laid  down 

Vol.  10.— 60 


Digitized 


by  Google 


786  INDEX. 

EIPABIAN  OWNERS. 

in  Lorman  v«.  Benson,  8  Mioh.  18,  is  applicable  to  Lake  Mnakegon;  and  the 
ownership  of  land  bordering  upon  the  lake,  carries  with  it  the  ownership 
of  the  land  onder  the  water,  so  &r  out  as  it  is  susceptible  of  benefleisl 
priYate  use,  but  subordinate  to  the  paramount  publio  right  of  naiigatien, 
and  the  other  publio  rights  incident  thereto,    kice  ts.  Muddman^  .  611 

SALE  OF  GOODS. 

L  BiUo/Paredt.  , 

When  the  contract  of  sale  u  complete,  its  terms  cannot  be  changed,  bj  | 
reference  to  a  bill  of  parcels  subsequentlj  rendered  by  the  Tender.  AUen  \ 
TS.  Sehuchardt,  .  •  •  •  •  •ill 

n.  In^lied  Warranty  of  8oundfUi9  of  Food. 

A  butcher  purchased  a  carcass  of  beef  exposed  for  sale  in  Newgale 
market,  of  a  meat  salesman  there,  without  anj  express  warranty  of  its 
soundness.  Upon  the  meat  being  cooked,  it  was  discoTcred  to  be  unit 
for  human  food,  and  returned.  The  defect  did  not  appear  when  it  was 
raw,  and  there  was  no  eTidence  that  defendant  knew,  or  had  anj  reason 
to  suspect,  that  the  beef  was  otherwise  than  good  and  wholesome  meat,  i&t 
for  human  food : 

ffeldt  that  there  was  no  implied  warranty  in  such  case,  and  as  there 
was  no  proof  of  any  express  warranty,  the  plaindiT  could  not  reooTer; 
that  no  action  for  deceit  would  lie,  as  there  did  not  appear,  on  the  part  of 
the  defendant,  to  be  firaud.     JSnurton  ts.  MatkewM,  •  .  .SI 

ai.  Sales  by  Sample, 

5.  acting  for  parties  at  Amsterdam*  put  into  the  hands  of  a  broker  in 
the  city  of  New  York  a  sample  bottle  of  a  quantity  of  madder,  to  negotiate 
a  sale.  The  sale  was  made  in  Rhode  island,  by  the  broker,  in  the  name 
of  S.,  the  foreign  principal  not  being  disclosed,  under  an  oral  contract  to 
A.,  upon  the  inspection  of  the  sample  bottle,  which  he  refused  to  open  on 
account  of  the  instructions  of  S.  The  madder  was,  at  the  time  of  the  sale, 
in  barrels,  in  a  Tessel  at  the  port  of  New  Tork.  After  the  contract  was 
made,  a  bill  of  goods  was  furnished  to  the  purchasers,  with  a  clause,  that 
**no  claims  for  deficiencies  shall  be  allowed  unless  made  within  seTen 
days  from  receipt  of  goods."  The  madder  in  the  casks  proTing  iniferior 
to  its  apparent  qualities  in  the  bottle,  an  action  on  the  case  was  brought 
against  S.,  by  the  purchasers,  for  damages. 

Hdd-^i.  The  oral  contract  made  in  Rhode  Island,  where  the  striate  of 
frauds  does  not  prevail,  can  be  enforced  here,  although  the  contract,  if 
made  in  the  same  manner  in  New  York,  would  haTc  been  Toid.  The  &ei 
that  the  merchandise  was  in  New  York  does  not  alTect  the  question. 

2.  The  action  on  the  case  is  a  proper  remedy,  and  it  is  not  neoessaiy 
to  aver  a  scienter, 

8.  The  sale  was  by  sample,  and  there  was  an  implied  warranty  thai 
the  merchandise  should  correspond  with  the  apparent  qualities  of  the 
sample. 

4.  The  clause  in  the  bill  of  goods  respecting  deficiencies,  is  inopexvti^ 
as  the  contract  was  previously  complete. 

6.  S.  not  having  disclosed  his  principals,  is  personally  liable.  AUm 
$t  al,  TS.  Sehuehardt  et  al,,    ,  .  .  .         .  .  .  I 

lY.   Warranty  incited  from  Cuitom, 

NE1^  -  See  Coxtraot,.  I.  6. 

Con, 
^UYLER  FRAUDS. 

'ee  COBPOBATiovs, 
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(HSRIFF. 
Action  againtiy  for  JSteape. 

In  an  aotion  against  a  sheriff  for  an  escape  suffered  bj  his  deputy,  the 
return  of  a  rescue  upon  the  writ  is  not  oonclnsiTe  eridenoe  in  favor  of  the 
defendant.     WkUhead  t.  JE'fyM,      •  •  •  •  •  •471 

And  see  Abebst,  I. 

(UNDER. 
What  Evidence  m  Mitigation. 

In  an  action  of  slander,  charging  the  defendant  with  having  accused 
the  plaintiff  of  the  commission  of  the  orinre  of  adultery,  it  is  competent 
for  the  defendant,  in  mitigation  of  damages,  to  prove  that  the  plaintiff, 
before  the  speaking  of  the  words,  was  commonly  reputed  to  be  unchaste 
and  licentious.    Bridgeman  vs.  Hopkint^     .....  168 

TATUTB  OP  PBAUD8. 
See  GonrLiOT  of  Laws,  L 

TEAMBOAT. 
Inepeetion  Lowe  of  United  States, 

1.  A  vessel  propelled  in  whole  or  in  part  by  steam,  is  not  liable  to  a 
penalty  for  transporting  goods,  wares  and  merchandise,  without  inspec- 
tion of  the  hull  and  £»ilers,  under  the  act  of  Congress  of  August  80, 
1862.    The  penalty  is  alone  for  transporting  passengers.     Unit^  Statu 

vs.  JTie  Propeller  *♦  Sun,"     .  .  .      ,.     .  .  .227 

2.  Quere. — Can  a  vessel  belonging  at  the  port  of  Buffalo,  where  inspect 
tors  are  located  by  the  act  of  August  80,  1862,  be  inspected  at  the  port 
of  Chicago?     Id. 

8.  An  answer  to  a  libel  of  information  must  be  tall  and  explicit  to  each 
article.  It  must  deny  the  charges,  or  confess  and  avoid  them  by  proper 
averments  of  facts.     Id. 

4. .  A  steamboat  employed  in  transporting  passengers  between  ports  in 
the  same  State,  is  not  liable  to  a  penalty  for  not  having  the  hull  and 
boilers  inspected  under  the  act  of  Congress  of  August  80,  1862,  and  the 
District  Court  has  no  Jurisdiction.     United  Statee  vs.  Steamboat  ^^  Seneca"  281 

IX  LAWS. 

United  Statee  Loane,  when  eultfut  to  State  Taxation. 
flee  CovsTiTUTiovAL  Law,  III. 

ftOVEB. 

Fbr  Coal  dug  hy  mistake  of  Boundaries, 

1.  Trover  will  lie  to  recover  the  value  of  coal  dug  by  the  owner  of  land,     ^ 
through  a  mistake  of  boundaries,  out  of  a<yoining  land.    Forsgth  vs. 
Fattf , 22f  * 

2.  The  measure  of  damages  in  such  action,  there  being  no  wrongful 
purpose,  will  be  the  fair  value  of  the  coal  in  place,  as  if  on  a  purchase  of 
the  coal  field  from  the  plaintiff,  and  not  its  value  when  mined.    Id 

nTEB  STATES. 

Loans  of,  when  subject  to  Taxation. 

See  CoHSTiTTJTiovAL  Law»  IIL 
f 
ARRANTY. 
See  Salb  of  Goods,  II.,  IIL,  IV. 
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WAY. 

Riffht  of,  by  Neeeaitp, 

A  right  of  waj  cannot  aiite  from  «Mr#  neeemty^  independent  of  nj 
grant  or  reserration,  ezpren,  or  implied  ai  in  the  case  of  a  fbnaer  onitj 
of  ownership.     Tracy  ts.  AtKerUm  et  oL      •  .  •  .         .TV 

WILL. 

I.  Undue  Influence  in  procwring,  when  preaumed. 

1.  In  an  issue  to  try  the  Yaliditj  of  a  will,  which  was  contested  on  tte 
ground  of  undue  influencOt  want  of  mental  capacity,  coercion,  and  oi 
other  grounds,  it  appeared  that,  by  the  alleged  will,  the  testator  gtTe  % 
trifling  sum  to  his  only  legitimate  child,  and  then  bequeathed  the  residiw 
of  his  property  to  the  children  of  a  woman  with  whom  he  was  alleged  t« 
have  been  living  In  adulterous  intercourse.  There  was  no  direct  evidence 
given  or  offered  of  want  of  mental  capacity  at  the  time,  or  of  any  a^tosl 
coercion  or  influence  exerted  in  the  testator  as  respects  the  testameatiiy 
act;  but  it  was  proposed  to  prove  the  fact  of  this  adulterous  intereounc 
which  was  of  long  continuance,  and  which  had  obliged  his  wife  tad 
daughter  to  abandon  his  house,  and  that  the  alleged  adultereee  was  s 
woman  of  vigorous  character,  and  exerted  a  despotic  influence  over  kk 
actions  generally,  in  connection  with  the  fact  that  he  was  suffering  fron 
a  painful  disease,  to  relieve  which  he  took  opiates,  as  tending  to  shov 
undue  influence  generally.  Held^  that  the  evidence  was  admissible  to 
this  purpose,  on  the^pround  that  the  relation  being  an  unlawful  one,  the 
influence  which  sprang  from  it  must  also  be  unlaw^l.     Dean  ts.  Nef^eg^  SB 

2.  Semble,  by  Lowbib,  G.  J.,  that  this  would  be  a  presumption  of  law.  U 

II.  Effect  of  change  of  DomieU  upon. 
See  CoNrLiOT  of  Laws,  IL 

WITNESS. 

When  compellable  to  (eatifp. 

The  Constitution  (Art.  1,  {  6,)  does  not  protect  a  witness  in  a  erimiuil 
prosecution  against  another,  from  being  compelled  to  give  testimoay 
which  implicates  him  in  a  crime,  when  he  has  been  protected  by  statute 
against  the  use  of  such  testimony  on  his  own  trial.  The  People  va 
Kelly, 5M 

That  the  information  thus  elicited  facilitates  the  discovery  of  other 
evidence  by  which  the  witness  may  be  subsequently  convicted,  is  an  in- 
cidental  consequence  against  which  the  Constitution  does  not  guard  him. 
Its  prohibition  is  simply  against  his  being  required  to  give  evidence 
where  he  himself  is  upon  trial.     Id. 

The  reflisal  of  a  witness  to  answer  a  proper  question  before  a  grand 
Jury,  is  punishable  as  a  contempt  under  the  statute  (2  R.  8.,  p.  584,  { 1, 
p.  785,  {  14)  as  committed  in  a  proceeding  upon  an  indictment.  Id. 
^^  When  the  refusal  was  reported  by  the  grand  jury  to  the  court  in  the 
presence  of  the  witness,  who  did  not  deny  but  justified  the  same,  and  re- 
4terated  the  refusal,  the  contempt  is  one  **  in  the  immediate  view  and  pre- 
sence of  the  court,"  and  no  affidavit  or  fUrther  evidence  is  requisite  to  a 
commitment.    Id. 

The  appellate  court,  before  which  the  propriety  of  a  oommltmeni  fat 
contempt  is  brought  by  certiorari,  or  even  collaterally  on  haheoM  eorpme,  is 
bound  to  discharge  the  prisoner  where  the  act  charged  as  orimmalli 
necessarily  innocent  or  justifiable,  or  where  it  is  the  mere  assertion  of  a 
constitutional  right.     Id. 

The  abjudication  of  the  oourt  in  which  the  alleged  contempt  oe- 
curred,  while  conclusive  that  the  party  committed  the  act  whereof  he 
was  convicted,  and  of  its  character  when  that  might,  according  to  f^ 
circumstances,  be  meritorious  or  criminal,  oannot  est;.blish  as  a  cos* 
tempt  that  which  the  law  entitled  the  party  to  do.    Id, 
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